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Thursday, September 9, 2021
8:30 a.m. – 8:45 a.m.

What’s the Law and Where to Find It
Deusdedi Merced will provide an overview of
the various laws and other persuasive, available
authority to decide special education disputes
under the IDEA.

8:45 a.m. – 9:00 a.m.

An Overview of Special Education Processes
Mr. Merced will provide an overview of the
various component parts of the IDEA – from
child-find to due process – to enable the new
commissioner to see the forest for the trees and
better understand how it all fits together.

9:00 a.m. – 10:00 a.m.

Basic Hearing Procedures and Management
Mr. Merced will highlight the major federal
statutory and regulatory requirements
pertaining to the IDEA hearing process, with
emphasis on the many timelines included in
IDEA.
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10:00 a.m. – 11:00 a.m.

Timeliness
Mr. Merced will review the hearing timeline –
non-discipline and discipline – and
appropriate practices for extending the
timeline, when permissible.

11:00 a.m. – 12:00 p.m.

IDEA – The Basics
Mr. Merced will walk through the IDEA
scheme, with emphasis for a “feel” for how it
works (and does not work), and insight
regarding areas where significant substantive
issues arise during hearings.

12:00 p.m. – 12:30 p.m.

Lunch

12:30 p.m. – 2:00 p.m.

IDEA – The Basics (cont.)

2:00 p.m. – 5:00 p.m.

Have Gavel, What Now?!
Mr. Merced will review the Commissioner’s
authority under the IDEA to manage the
hearing process and identify various strategies
which can lead to a more efficient and effective
use of the due process procedures.

Friday, September 10, 2021
8:30 a.m. – 9:30 a.m.

The Decision

9:30 a.m. – 10:45 a.m.

COVID-19 Related Issues – Update
Mr. Merced will provide an update on potential
COVID-19 issues that may present themselves
in the IDEA context for Commissioners to
address and/or decide.

10:45 a.m. – 12:00 p.m.

Assistive Technology Overview
Mr. Merced will provide a general
overview/discussion of applicable law and
common issues regarding assistive technology
devices and services.

12:00 p.m. – 12:30 p.m.

Lunch
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12:30 p.m. – 1:45 p.m.

Endrew F. Update
Mr. Merced will provide an update on the legal
authority concerning FAPE under the IDEA in
the wake of Endrew F. v. Douglas Cty. Sch.
Dist. RE-1.

1:45 p.m. – 3:00 p.m.

Legal Update
Mr. Merced will review recent decisions
addressing IDEA issues rendered by the 8th
Circuit Court of Appeals and various federal
district courts, as well as other significant or
interesting decisions from other jurisdictions.
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WHAT IS THE LAW, AND WHERE TO FIND IT
MISSOURI DEPARTMENT OF ELEMENTARY AND SECONDARY EDUCATION
IDEA ADMINISTRATIVE HEARING COMMISSIONER TRAINING
THURSDAY, SEPTEMBER 9, 2021 – FRIDAY, SEPTEMBER 10, 2021
DEUSDEDI MERCED, ESQ.
SPECIAL EDUCATION SOLUTIONS, LLC
(203) 557-6050
DMERCED@SPEDSOLUTIONS.COM
WWW.SPEDSOLUTIONS.COM
I.

INTRODUCTION
Special education is highly regulated both at the federal and state levels.
In addition to the federal and Missouri state plan1 that directly address the
various aspects of the subject, there are other laws and policy statements
and interpretations that can come into play. What follows is an overview
of the various laws and other persuasive, available authority.

II.

THE LAW
The following items are law that everyone is required to follow:
A.

Federal Statutes.
1. Individuals with Disabilities Education Act (IDEA),
https://www.gpo.gov/fdsys/pkg/USCODE-2011title20/pdf/USCODE-2011-title20-chap33.pdf.
2. Section 504 of the Rehabilitation Act of 1973 (Section 504),
https://www.dol.gov/agencies/oasam/centers-offices/civilrights-center/statutes/section-504-rehabilitation-act-of-1973.
3. Family Educational Rights and Privacy Act (FERPA),

Missouri adopted a state plan addressing the needs of children with
disabilities eligible for special education and related services pursuant to the
Individuals with Disabilities Education Act (IDEA). The Missouri Secretary of
State determined that the publication of the entire text of the material which is
incorporated by reference as a portion of Missouri Code of State Regulations
would be unduly cumbersome or expensive. Accordingly, Missouri Department
of Elementary and Secondary Education is required to maintain the state plan.
See 5 CSR § 20-300.110.
1
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https://www.law.cornell.edu/uscode/text/20/1232g.
B.

Federal Regulations.
1. IDEA
a.

Searchable version: http://www.ecfr.gov/cgi-bin/textidx?c=ecfr&sid=860052a815eeda20c1d2009f161af1a7&rg
n=div5&view=text&node=34:2.1.1.1.1&idno=34.

b.

With comments (unofficial copy):
https://www2.ed.gov/policy/speced/reg/idea/partb/idea-part-b-significant-disproportionality-final-regsunofficial-copy.pdf.

2. Section 504, https://www2.ed.gov/policy/rights/reg/ocr/edlite34cfr104.html.
3. FERPA, http://www.ecfr.gov/cgi-bin/textidx?rgn=div5&node=34:1.1.1.1.33.
C.

Missouri Legal and Regulatory Documents.
1. Missouri Code of State Regulations, Title 5, Chapter 300, Office
of Special Education,
https://www.sos.mo.gov/CMSImages/AdRules/csr/current/5cs
r/5c20-300.pdf

D.

III.

Other – Decisions of the U.S. Supreme Court, the Eigth Circuit
Court of Appeals, and the United States District Court, Eastern and
Western Districts.

NOT “THE LAW” BUT . . .
While not law, policy guidance from an agency that administers any given
statute is entitled to deference, absent a finding that the guidance is in
conflict with the express purpose of the statute.
A.

Policy Statements and/or Interpretations.
1. Office of Special Education Program’s (OSEP) policy statements
or interpretations,
http://www2.ed.gov/policy/speced/guid/idea/index.html.
2. Missouri Department of Elementary & Secondary Education
Guidance
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a. Procedural Safeguards,
https://dese.mo.gov/media/pdf/procedural-safeguardsenglish
b. Special Education Compliance Standards and Indicators,
https://dese.mo.gov/media/pdf/full-version-specialeducation-compliance-standards-and-indicators-0
c. Initial Evaluation Process – Agency Referral Flow Chart,
https://dese.mo.gov/media/pdf/initial-evaluationprocess-agency-referral-detailed
d. Initial Evaluation Process – Parent Referral Flow Chart,
https://dese.mo.gov/media/pdf/initial-evaluationprocess-parent-referral-detailed
e. Reevaluation Process Flow Chart,
https://dese.mo.gov/media/pdf/reevaluation-processdetailed
f. Extend School Year,
https://dese.mo.gov/media/pdf/extended-school-yearmay-2021
B.

IV.

Of course, court decisions from other federal circuits, all federal
district courts, state trial courts, state review officers, or local
hearing officers (other than for the parties in the case) are not
binding. But, when a court with binding jurisdiction has not
addressed an issue arising in a case, the hearing officer may note
and follow other persuasive authority.

CITATIONS
In special education practice, most participants, even advocates and
attorneys representing parents and school districts, as well as hearing
officers, often cite to the “Individuals with Disabilities Education Law
Report” (IDELR), some with a parallel citation. This reporter publishes
practically all decisions of any significance regarding special education and
Section 504 rendered by any federal or state court across the country, as
well as hearing officer and state review officer decisions of significance.
The reporter also includes OSEP policy letters and other documents of
significance issued by OSEP and sometimes state departments of
education. Accordingly, a typical citation might be Doe v. Apex Sch. Dist.,
32 IDELR 546 (8th Cir. 2021). The acronym “SEA” in the parenthetical
means a local or state hearing officer, and the acronym “OSEP” means it is
a policy letter/ ruling issued by that agency.
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The IDELR is published by LRP Publications. While it comes in a
hardbound version, an electronic version is available through Special Ed
Connections (https://www.specialedconnection.com/). Access to Special
Ed Connections is by paid subscription.
NOTE:

REDISTRIBUTION OF THIS OUTLINE WITHOUT
EXPRESSED, PRIOR WRITTEN PERMISSION OF ITS
AUTHOR IS PROHIBITED.
THIS OUTLINE IS INTENDED TO PROVIDE WORKSHOP
PARTICIPANTS WITH A SUMMARY OF SELECTED
STATUTORY PROVISIONS OF THE LAW. IN USING THIS
OUTLINE, THE PRESENTER IS NOT RENDERING LEGAL
ADVICE TO THE PARTICIPANTS.
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OVERVIEW OF SPECIAL EDUCATION PROCESSES
MISSOURI DEPARTMENT OF ELEMENTARY AND SECONDARY EDUCATION
IDEA ADMINISTRATIVE HEARING COMMISSIONER TRAINING
THURSDAY, SEPTEMBER 9, 2021 – FRIDAY, SEPTEMBER 10, 2021
DEUSDEDI MERCED, ESQ.
SPECIAL EDUCATION SOLUTIONS, LLC
(203) 557-6050
DMERCED@SPEDSOLUTIONS.COM
WWW.SPEDSOLUTIONS.COM
The IDEA’s framework is complex. Section 504’s scheme is less so. This document is
intended to provide an overview of the IDEA and Section 504’s various component parts
in a flowchart manner to enable participants to see the forest for the trees.

IDEA

CHILD FIND – BY STATE AND DISTRICTS
or

REFERRAL – BY PARENT OR REPRESENTATIVE OF
PUBLIC AGENCY
? = reasonable cause to suspect disability – if so and parental consent

¯
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INDIVIDUALIZED EDUCATION PROGRAM (“IEP”)
TEAM ARRANGES EVALUATION
(re-evaluation conducted when conditions warrant or is requested by the child’s parent
or teacher; may occur not more than once a year unless parent and district agree,
otherwise but must occur at least every 3 years unless the parent and district agree that
it is unnecessary)
1. IEP Team (which includes the parent) reviews existing evaluation data
and determines if more is needed and, if so, completes additional
assessment procedures
2. Evaluation report is completed by IEP Team
3. IEP Team determines eligibility (i.e., young child with a developmental
delay; 13 categories and in need of special education and related
services)
Note: Parent can request independent educational evaluation (IEE) at
public expense.

¯
IF FOUND ELIGIBLE, IEP TEAM DEVELOPS IEP
IEP document includes many components, inclusive of …
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.

Disability category
Present levels of academic achievement and functional performance
Annual goals and objectives
Special education programs and services
Progress reports, re: IEP goals and objectives
Testing accommodations
Participation in State and district wide assessments
Transition services
12-month (or extended school year (ESY)) services
Projected date of annual review
Placement

¯
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DUE PROCESS NOTICE

(Other dispute resolution options are available, e.g., mediation or State complaint.)
1.
2.
3.

State problems with facts
State proposed resolution (to the extent known and available)
School district response to the parent and other party response

¯
RESOLUTION MEETING (RM)/MEDIATION
(RM must be held within 15 calendar days of hearing notice and generally completed by
30 calendar days for regular hearing; for expedited hearing, within 7 calendar days and
completed in 15 calendar days)
Note: Parties can waive RM or parties can agree to pursue mediation

¯
HEARING – NON-EXPEDITED
Note: An impartial hearing officer (IHO) is appointed. An IHO is defined in Missouri as
an Administrative Hearing Commissioner appointed by the Administrative Hearing
Commission.
Note: Two-year statute of limitations from discovery of alleged problem to seek hearing
but usually done quickly by parent. (States may adopt a different timeline, but Missouri
has not.) When parent files the complaint, the hearing officer’s decision must be
rendered within 45 calendar days (unless extended at the request of a party, for good
cause) from when the resolution meeting period ends in a regular hearing. When the
school district files, the hearing officer’s decision must be rendered within 45 calendar
days (unless extended) from the date the parent received the due process complaint.
(Discipline has different timelines.)

¯
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APPEAL TO STATE OR FEDERAL COURT
1.
2.
3.

NOTE:

Adverse decision must be appealed within 45 days from issuance of
the decision to state court or to federal court
Additional evidence may be taken at the discretion of the court
If parent prevailed before the hearing officer, the hearing officer’s
decision must be implemented while case is being appealed.

REDISTRIBUTION OF THIS DOCUMENT WITHOUT
EXPRESSED, PRIOR WRITTEN PERMISSION FROM ITS
AUTHOR IS PROHIBITED.
THIS DOCUMENT IS INTENDED TO PROVIDE WORKSHOP
PARTICIPANTS WITH AN OVERVIEW OF THE SPECIAL
EDUCATION PROCESSES. IN USING THIS DOCUMENT, THE
PRESENTER IS NOT RENDERING LEGAL ADVICE TO THE
PARTICIPANTS.
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BASIC HEARING PROCEDURES AND MANAGEMENT
AN OVERVIEW FOR NEW IDEA HEARING OFFICERS
MISSOURI DEPARTMENT OF ELEMENTARY AND SECONDARY EDUCATION
IDEA ADMINISTRATIVE HEARING COMMISSIONER TRAINING
THURSDAY, SEPTEMBER 9, 2021 – FRIDAY, SEPTEMBER 10, 2021
DEUSDEDI MERCED, ESQ.
SPECIAL EDUCATION SOLUTIONS, LLC
(203) 557-6050
DMERCED@SPEDSOLUTIONS.COM
WWW.SPEDSOLUTIONS.COM
I.

INTRODUCTION
A.

In 2004, Congress reauthorized the Individuals with Disabilities
Education Act as the Individuals with Disabilities Education
Improvement Act.1 Implementing regulations followed in August
2006.2 Both the IDEA and its implementing regulations added
numerous requirements to the hearing process.

B.

IDEA hearings have grown in complexity and, arguably, the parties
have become more litigious. A competent and impartial IDEA
hearing system, nonetheless, promotes either the early resolution of
disputes – through mediation, the resolution meeting, or traditional
settlement discussions – or, should a hearing be necessary, the fair
and timely conduct of the hearing.

C.

When a hearing is necessary, the parties come before independent
hearing officers.

See Pub. L. No. 108-446, 118 Stat. 2647 (Dec. 3, 2004), effective July 1,
2005. The amendments provide that the short title of the reauthorized and
amended provisions remains the Individuals with Disabilities Education Act
(“IDEA”). See Pub. L. 108-446, § 101, 118 Stat. at 2647; 20 U.S.C. § 1400 (2006)
(“This chapter may be cited as the ‘Individuals with Disabilities Education Act.’”).
2 See 34 C.F.R. Part 300 (August 14, 2006). In December 2008, the
regulations were clarified and strengthened in the areas of parental consent for
continued special education and related services and non-attorney representation
in due process hearings. See 34 C.F.R. Part 300 (December 1, 2008). In June
2017, the regulations were further amended to conform to changes made to the
IDEA by the Every Student Succeeds Act (ESSA).
1
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D.

II.

This outline highlights the major federal statutory and regulatory
requirements pertaining to the IDEA hearing process, as well as any
additional but pertinent Missouri statutory and regulatory
requirements.3

DUE PROCESS COMPLAINT
A.

Subject Matter – A parent or the local educational agency (“LEA”)
may file a due process complaint on any of the matters relating to
the identification, evaluation or educational placement of a child
with a disability or the provision of a free appropriate public
education (“FAPE”) to the child.4 The due process complaint shall
remain confidential.5
The word “‘any’ has an expansive meaning, that is, ‘one or some
indiscriminately of whatever kind.’”6 Note, however, that the
“hearing officer cannot be a roving dispute resolution mechanism
for any complaint of a student with a disability; when the issue is
not tied to the student’s disability under the IDEA or other special
education legislation or regulation, any such resolution is ultra
vires.”7

B.

Content of Complaint – The due process complaint must include –
1.

the name of the child;

2.

the address of the residence of the child8;

3.

the child’s attending school;

4.

a description of the nature of the problem of the child
relating to the proposed or refused initiation or change,
including facts relating to the problem; and,

Citations are primarily to the IDEA and its implementing regulations.
Where Missouri statutory and regulatory requirements differ, citation to the
applicable Missouri state law is included.
4 20 U.S.C. § 1415(b)(6)(A); 34 C.F.R. § 300.507(a).
5 20 U.S.C. § 1415(b)(7)(A).
6 Lillbask v. State of Connecticut Dep’t of Educ., 397 F.3d 77, 42 IDELR
230 (2d Cir. 2005) quoting Department of Hous. & Urban Dev. v. Rucker, 535
U.S. 125, 131 (2002).
7 Bristol Borough Sch. Dist., 40 IDELR 227 (SEA PA 2004).
8 Should the child be homeless, the complaining party must provide
available contact information and the name of the school the child is attending.
20 U.S.C. § 1415(b)(7)(A)(ii)(I), (II); 34 C.F.R. § 300.508(b)(4).
3
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5.

a proposed solution to the problem, to the extent known and
available to the complaining party at the time.9

A party may not have a hearing on a due process complaint until the party,
or the attorney representing the party, files a due process complaint that
meets these requirements.10
C.

Filing with the SEA. Under the IDEA, a copy of the complaint must
be forwarded to the other party and the State educational agency
(SEA), i.e., the MO Department of Elementary & Secondary
Education (DESE).11 In Missouri, upon DESE’s receipt of the
complaint, DESE must within two (2) business days of the filing of
the complaint forward the complaint to the Administrative Hearing
Commission for a hearing.12

D.

Judicial Decisions / Federal Policy/Guidance
1.

The IHO has the authority to require specification of the
issues raised in the due process complaint, even in the
absence of a sufficiency challenge pursuant to 34 C.F.R. §
300.508(d).13

20 U.S.C. § 1415(b)(7)(A)(ii); 34 C.F.R. § 300.508(b).
20 U.S.C. § 1415(b)(7)(B); 34 C.F.R. § 300.508(c).
11 34 C.F.R. § 300.508(a)(2). See also Dispute Resolution Procedures
Under Part B of the Individuals with Disabilities Act, 61 IDELR 232, Question C3 (OSEP 2013).
12 MO State Plan for Special Education (rev. March 2021) (hereinafter,
“State Plan”), p. 74. A complaint is filed it is received by DESE if received during
business hours of the Office of Special Education as posted on the DESE website.
Complaints received after business hours will be deemed filed the following
business day. State Plan, p. 73.
13 See Ford v. Long Beach Unified Sch. Dist., 291 F.3d 1096 (9th Cir. 2002)
(holding that the parents’ due process rights were not violated when the IHO, in
her written decision, formulated the issues presented in words different from the
words in the due process complaint); J.W. v. Fresno Unified Sch. Dist., 611 F.
Supp. 2d 1097 (E.D. Cal. 2009), aff’d, 626 F.3d 431 (9th Cir. 2010) (ruling that
the ALJ’s slight reorganization of the issues by consolidating the assessments
claims into a single issue was inconsequential to the student); Adam J. v. Keller
Indep. Sch. Dist., 328 F.3d 804 (5th Cir. 2003) (holding that the IHO’s
restatement and reorganization of the issues still addressed the merits of the
parent’s issues); cf. K.E. v. Indep. Sch. Dist. No. 15 (D. Minn. 2010) (concluding
that the ALJ did not err in failing to clarify the issues stated in the amended due
process complaint before the hearing). But see M.C. v. Antelope Valley Union
High Sch. Dist., 852 F.3d 840 (9th Cir. 2017), amended, 117 LRP 21748 (9th Cir.
2017) (questioning the wisdom of the apparent, common practice in IDEA cases
9

10
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2.

Although parents may have their own rights under the IDEA,
States are free to enact laws that transfer all of the parent’s
IDEA rights to the student when the student reaches the age
of majority.14 Because the student had reached the age of
majority under State law, the District Court concluded that
the mother lacked standing to pursue an IDEA action and
granted the LEA’s motion to dismiss her from the due
process complaint. Neville v. Dennis, 48 IDELR 241 (D.
Kan. 2007). See also Smith v. Meeks, 69 IDELR 29 (N.D. Ill.
2016) (affirming the hearing officer’s decision that the noncustodial parent did not have legal standing to challenge the
educational decisions regarding her child but could initiate a
due process hearing to seek injunctive relief for prospective
compliance with the IDEA’s notice and access to records
requirements).

3.

An LEA has the right to initiate a hearing after the parent
notifies the LEA that the parent intends to unilaterally place
his or her child in a private school because FAPE is at issue
to demonstrate that its proposed program offered the child a
FAPE. Questions and Answers on Procedural Safeguards
and Due Process Procedures for Parents and Children with
Disabilities, 52 IDELR 266, Question C-3 (OSERS 2009)
citing Yates v. Charles County Bd. of Educ., 212 F. Supp. 2d
470, 37 IDELR 124 (D. Md. 2002).

4.

Hearing Officers have jurisdiction to review IEP safety
challenges related to the educational placement or receipt of
FAPE for children with disabilities. Lillbask v. State of
Connecticut Dep’t of Educ., 397 F.3d 77, 42 IDELR 230 (2d
Cir. 2005).

5.

Bullying of a student with a disability that results in the
student not receiving meaningful educational benefit
constitutes a denial of FAPE under the IDEA whether or not
the bullying is related to the student’s disability. Dear
Colleague Letter, 61 IDELR (OSEP 2013). The IEP team

for hearing officers to restate and reorganize the issues presented by the parties
where the parents are represented by counsel and the complaint states the issues
intelligibly).
14 A State may provide that, when a child with a disability reaches the age
of majority under State law that applies to all children (except for a child with a
disability who has been determined incompetent under State law), the LEA must
provide any notice required by the IDEA to both the child and the parents and all
rights accorded to parents under the IDEA transfer to the child. 20 U.S.C. §
1415(m); 34 C.F.R. § 300.520(a)(1).
© 2021 Special Education Solutions, LLC
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must consider the effects of the bullying and remedy any
denials of FAPE. See, e.g., T.K. v. New York City Dep’t of
Educ., 810 F.3d 869 (2d Cir. 2016) (holding that the
persistent refusal to discuss the student’s bullying during the
development of the IEP significantly impeded the parent’s
right to participate in the development of the IEP); J.M. v.
Hawaii Dep’t of Educ., 69 IDELR 31 (D. Haw. 2016) (finding
that there are “no magic words” that an IEP must include to
constitute a sufficient discussion of bullying incidents).
6.

Hearing Officers can consider only those issues that are
raised in the due process complaint. Saki v. State of Hawaii,
Dep’t of Educ., 50 IDELR 103 (D. Haw. 2008). Cf. Bd. of
Educ. of the Mamaroneck U.F.S.D. v. A.D., 739 F. App’x 79,
73 IDELR 32 (2d Cir. 2018) (unpublished) (holding that,
although counseling was not specifically included in the due
process complaint notice, the school district “opened the
door” to the issue by addressing it during the course of the
hearing and, therefore, the parents could respond); M.C. v.
Antelope Valley Union High Sch. Dist., 858 F.3d 1189, 117
LRP 21748 (9th Cir. 2017) (holding that issues tried by
consent will be considered as having been raised in the due
process complaint notice).

7.

The hearing officer exceeded his authority by hearing a claim
on the appropriateness of the IEP for the 2006 – 2007
school year and granting the parents’ request for relief on
said IEP given the claim was not presented as an issue in the
due process complaint. Lago Vista Indep. Sch. Dist. v. S.F.,
50 IDELR 104 (W.D. Tex. 2007). But see Bd. of Educ. of the
Mamaroneck U.F.S.D. v. A.D., 739 F. App’x 79, 73 IDELR 32
(2d Cir. 2018) (unpublished); M.C. v. Antelope Valley Union
High Sch. Dist., 858 F.3d 1189, 117 LRP 21748 (9th Cir.
2017).
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III.

SUFFICIENCY CHALLENGES
A.

Sufficient Notice. The IDEA requires the complaining party to
provide sufficient notice to the other side. Failure to provide
sufficient notice may result in the complaining party not having a
hearing15 or in a reduction of attorneys’ fees if the attorney
representing the parent did not provide to the school district the
appropriate information in the due process complaint.16

B.

Timeline. The due process complaint must be deemed sufficient
unless the party receiving the complaint notifies the hearing officer
and the complaining party in writing, within 15 calendar days of
receipt of the complaint, that the receiving party believes the
complaint does not include the requisite content.17

C.

Determination. Within five (5) calendar days of receipt of the
notification, the hearing officer must decide on the face of the
complaint of whether the complaint includes the requisite
content.18 Should the hearing officer agree that the complaint is not
sufficient, the hearing officer must notify the parties in writing of
that determination and identify how the complaint is insufficient.19
The complaining party may amend the complaint.20 An amended
complaint resets the timelines for the resolution meeting and the
resolution period.21

20 U.S.C. § 1415(b)(7)(B); 34 C.F.R. § 300.508(c).
20 U.S.C. § 1415(i)(3)(F)(iv); 34 C.F.R. § 300.517(c)(4)(iv).
17 20 U.S.C. § 1415(c)(2)(A), (C); 34 C.F.R. § 300.508(d).
18 20 U.S.C. § 1415(c)(2)(D); 34 C.F.R. § 300.508(d)(2).
19 Id.; Analysis and Comments to the Regulations, Federal Register, Vol.
71, No. 156, Page 46698 (August 14, 2006).
20 The party may amend the complaint if the other party consents in
writing and is given the opportunity to resolve the complaint through a resolution
meeting or the hearing officer grants permission not later than five days before
the due process hearing begins. 34 C.F.R. §§ 300.508(d)(3)(i) and (ii).
21 34 C.F.R. § 300.508(d)(4). The resolution meeting, however, should not
be postponed when the school district believes that a parent’s due process
complaint is insufficient. OSEP advises that the resolution meeting should
nonetheless go forward:
15

16

While the period to file a sufficiency claim is the same as the period for
holding the resolution meeting, parties receiving due process complaint
notices should raise their sufficiency claims as early as possible, so that the
resolution period will provide a meaningful opportunity for the parties to
resolve the dispute.
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D.

Judicial Decisions / Federal Policy/Guidance
1.

Should the hearing officer determine that the complaint is
insufficient and the complaint is not amended (see Section
VI, infra), the hearing officer may dismiss the complaint.
Questions and Answers on Procedural Safeguards and Due
Process Procedures for Parents and Children with
Disabilities, 52 IDELR 266, Question C-4 (OSERS 2009).

2.

There is no requirement that the party who alleges that a
notice is insufficient state in writing the basis for the belief.
Analysis and Comments to the Regulations, Federal
Register, Vol. 71, No. 156, Page 46698 (August 14, 2006).

3.

The complaining party, however, is not required to include in
the due process complaint all the facts relating to the nature
of the problem. Nor is the complaining party required to set
forth in the due process complaint all applicable legal
arguments in “painstaking detail.” Escambia County Bd. of
Educ. v. Benton, 44 IDELR 272 (S.D. Ala. 2005).” See also
Anello v. Indian River Sch. Dist., 47 IDELR 104 (Del. Fam.
Ct. 2007) (finding that the alleged facts and requested relief
contained in the parents’ due process complaint were
consistent with a child find claim and that the school district
was not denied ample notice to prepare for a child find claim
because of the parents’ failure to explicitly cite the child find
provisions of the IDEA).
The IDEA’s due process requirements imposes “minimal
pleading standards.” Schaffer v. Weast, 546 U.S. 49, 44
IDELR 150 (2005). But see M.S.-G., et. al v. Lenape
Regional High Sch. Dist. Bd. of Ed., 51 IDELR 236 (3d Cir.
2009) (refusing to accept the suggestion that Schaffer’s
“minimal” pleading standard equates to a “bare notice
pleading requirement”).

4.

Absent a hearing on the sufficiency of the parents’ due
process complaint, the District Court held, and the Eighth
Circuit affirmed, that it lacked jurisdiction to hear an appeal
from a hearing officer’s decision that the complaint was not
sufficient. Knight v. Washington Sch. Dist., 54 IDELR 185
(E.D. Mo. 2010) aff’d 56 IDELR 189 (8th Cir. 2011)
(unpublished) (note the Eighth Circuit modified the decision
insofar as the dismissal would be without prejudice). See

Analysis and Comments to the Regulations, Federal Register, Vol. 71, No. 156,
Page 46698 (August 14, 2006).
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also H.T. v. Hopewell Valley Reg’l Bd. of Educ., 2015 WL
4915652, 66 IDELR 48 (D.N.J. Aug. 18, 2015) (stating that
courts appear to lack jurisdiction to determine if due process
complaint was properly dismissed for insufficiency, but
affirming dismissal of due process complaint for
insufficiency on merits, finding that face of complaint must
contain description of nature of problem, rather than having
that information be included in attached exhibits, and that
factual description in complaint was unclear; further
suggesting that plaintiffs request permission for further
amendment of complaint, noting delay by ALJ in making
sufficiency determination); G.R. v. Dallas Sch. Dist. No. 2, 55
IDELR 246 (D. Or. 2010) (holding that judicial review is
limited to findings and decisions resulting from due process
hearings). Cf. D.F. v. Collingswood Borough Bd. of Educ.,
Civ. No. 10–594, 2013 WL 103589, 60 IDELR 96 (D.N.J.
Jan. 8, 2013) (denying plaintiffs’ renewed motion for
summary judgment challenging ALJ’s dismissal of due
process complaint for lack of sufficiency when due process
complaint alleged improper restraint but failed to include
enough information to put district on notice of nature of
problem), reconsideration granted, 2013 WL 3147976
(D.N.J. June 19, 2013) (revoking remand of compensatory
education claim to ALJ and closing case), aff’d, 596 F. App’x
49, 64 IDELR 261 (3d Cir. 2015).
5.

A due process complaint is required for each child with a
disability. The Ninth Circuit held that OAH was within its
authority to reject a joint due process request, noting that the
IDEA requires parents to file a due process request to
address their individual child, and not the collective or
common issues of a group of children. Z.F. v. Ripon Unified
Sch. Dist., 54 IDELR 3 (9th Cir. 2010).

6.

A parent may file a due process complaint against an SEA.
The hearing officer has authority to determine whether the
SEA is a proper party. Letter to Anonymous, 69 IDELR 189
(OSEP 2017).

7.

Absent an SEA providing direct services to the child with a
disability, or developing the IEP for the child with a
disability, the SEA is not a proper party to a due process
complaint. See, e.g., Chavez v. New Mexico Public Educ.
Dep’t., 621 F.3d 1275, 55 IDELR 121 (10th Cir. 2010). Cf.
Gadsby v. Grasmick, 109 F.3d 940, 25 IDELR 621 (4th Cir.
1997) (an SEA may be found liable for tuition reimbursement
if it is determined that it failed to ensure compliance with the
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IDEA requirements).
8.

IV.

A hearing officer erred by dismissing a parent’s due process
complaint because the student was not enrolled in a public
school when the request was made. The District Court noted
that the IDEA’s child find requirement creates an
affirmative, ongoing obligation on the LEA to identify, locate
and evaluate all children with disabilities residing within the
jurisdiction regardless of a child’s enrollment status. D.S. v.
District of Columbia, 54 IDELR 116 (D.D.C. 2010).

STATUTE OF LIMITATIONS
A.

Timeline. The due process complaint must allege a violation that
occurred not more than two years before the date the parent or
public agency knew or should have known about the alleged action
that forms the basis of the complaint.22
A parent or agency shall request an impartial due process hearing
within two years of the date the parent or agency knew or should
have known about the alleged action that forms the basis of the
complaint.23
A State may adopt a different timeline but the exceptions to the
timeline described below shall also apply.24 Missouri has the twoyear timeline consistent with IDEA.25

B.

Exceptions. The timeline shall not apply to a parent if the LEA
made specific misrepresentations to the parent that it had resolved
the problem forming the basis of the complaint or it withheld
information from the parent that it was required to provide to the
parent.26

C.

Judicial Decisions / Federal Policy/Guidance
1.

The IDEA establishes a two-year statute of limitations period
for the filing of due process complaints, and not a four-year
limitations period, as the ambiguous language in the IDEA

20 U.S.C. § 1415(b)(6)(B); 34 C.F.R. § 300.507(a)(2).
20 U.S.C. § 1415(f)(3)(C); 34 C.F.R. § 300.511(e).
24 20 U.S.C. §§ (b)(6)(B) and 1415(f)(3)(C); 34 C.F.R. §§ 300.507(a)(2) and
300.511(e).
25 See State Plan, p. 73.
26 20 U.S.C. § 1415(f)(3)(D); 34 C.F.R. § 300.511(f).
22
23
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suggests.27 G.L. v. Ligonier Valley Sch. Dist. Auth., 802 F.3d
601 (3d Cir. 2015); Avila v. Spokane Sch. Dist. 81, 852 F.3d
936 (9th Cir. 2017) (same).
2.

The statute of limitations is triggered when the parent knew
or should have known about the alleged action that forms the
basis of the due process complaint and not when the parent
becomes aware that the LEA’s actions are actionable. J.P. v.
Enid Pub. Sch., 53 IDELR 112 (W.D. Okla. 2009). See also
Avila v. Spokane Sch. Dist. 81, 852 F.3d 936 (9th Cir. 2017)
(holding that the IDEA’s two-year statute of limitations
period does not prohibit parents from seeking relief for
alleged denials of FAPE that occurred more than two years
earlier, provided the parents file the complaint within two
years of discovering the school district’s alleged
wrongdoing).

3.

A claim challenging the substantive sufficiency of an IEP
must be linked to a specific act adopting, changing, or
declining to change the IEP, and such a claim accrues when a
parent knew or should have known that the action resulted
in a deficient IEP. In contrast, for complaints concerning a
specific education choice, the alleged unsuitability of the IEP
will generally be immediately apparent, and the claim
accrues, when the school district adopts, changes, or refuses
to change the IEP. R.S. v. Highland Park Indep. Sch. Dist.,
951 F.3d 319, 76 IDELR 32 (5th Cir. 2020).

4.

The IDEA’s “limitations period functions in a traditional way
… as a filing deadline that runs from the date of reasonable
discovery and not act as a cap on a child’s remedy for timelyfiled claims that happen to date back more than two years
before the complaint is filed.” G.L. v. Ligonier Valley Sch.
Dist. Auth., 802 F.3d 601 (3d Cir. 2015). Should a parent file
a timely complaint and liability is proven, the student would

Specifically, the IDEA says that the parent or agency must request an
impartial hearing on their due process complaint within two years of the date the
parent or agency knew or should have known about the alleged actions that forms
the basis of the due process complaint, or if the State has an explicit time
limitation for requesting such a due process hearing, in the time allowed by State
law. 34 C.F.R. § 34 C.F.R. 300.511 (e). The IDEA also says that the due process
complaint must allege a violation that occurred not more than two years before
the date the parent or agency knew or should have known about the alleged
action that forms the basis of the due process complaint, or, if the State has an
explicit time limitation for filing a due process complaint, in the time allowed by
State law. 34 C.F.R. § 300.507(a)(2).
27
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be “entitled to compensatory education for a period equal to
the period of deprivation.” Id.
5.

Though the Federal Rules of Civil Procedure lists the statute
of limitations as an affirmative defense, see FRCP 8(c)(1), the
IDEA does not make any mention of affirmative defenses
and does not convey that unasserted defenses, like the
statute of limitations, will be waived if not raised in the
response required pursuant to 34 C.F.R. § 300.508(e). R.B.
v. Dep’t of Educ., 57 IDELR 155 (S.D.N.Y. 2011).

6.

A parent must be provided with actual notice of the
procedural safeguards but IDEA does not require that the
LEA explain to the parent what specific changes were made
to the revised procedural safeguards. Telling the parent that
one procedural safeguard statement replaced another,
without more, did not result in the withholding of any
information. Natalie M. v. Dep’t of Educ., State of Hawaii,
47 IDELR 301 (D. Haw. 2007).
However, an administrator’s remarks to the parents that the
“laws remain ‘basically the same,’” resulted in a remand to
the hearing officer to determine whether the LEA withheld
procedural safeguards information from the parents. R.M. v.
Dep’t of Educ., State of Hawaii, 47 IDELR 99 (D. Haw.
2007).

7.

The failure to include key personnel in an IEP team meeting
resulted in the District Court holding that the State’s statute
of limitations did not apply because the LEA withheld
requisite information from the parent, denying the parent
the availability of important input regarding the student’s
need for services. S.H. v. Plano Indep. Sch. Dist., 54 IDELR
114 (E.D. Tex. 2010).

8.

Failure to provide the parents with the procedural
safeguards after the LEA denied the parents repeated
requests that her child be evaluated for eligibility for special
education services resulted in the District Court setting aside
the two-year statute of limitations because the LEA withheld
information, i.e., that the parents can file a complaint and
request a due process hearing. D.G. v. Somerset Hills Sch.
Dist., 559 F. Supp. 2d 484, 50 IDELR 70 (D.N.J. 2008). See
also El Paso Indep. Sch. Dist. v. Richard R., 567 F. Supp. 2d
918, 50 IDELR 256 (W.D. Tex. 2008) aff’d El Paso Indep.
Sch Dist. v. Richard R., 591 F.3d 417, 53 IDELR 175 (5th Cir.
2009) (failure to provide the parent with the procedural
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safeguards and prior written notice resulted in the LEA
withholding information from the parents). Cf. Jaynes v.
Newport News Sch. Bd., 13 F. App’x 166, 35 IDELR 1 (4th
Cir. 2001) (unpublished) (holding that the failure of the
school district to provide the procedural safeguards to the
parents is a denial of FAPE regardless of whether the IEP
provided educational benefit to the student when the parents
were not informed of their right to challenge the IEP).
V.

RESPONSE TO DUE PROCESS COMPLAINT
A.

Response. When the LEA has not sent a prior written notice to the
parent regarding the subject matter contained in the parent’s due
process complaint, the LEA shall send to the parent a response
within 10 calendar days of the LEA receiving the complaint.28

B.

Content. The response shall include –
1.

An explanation of why the LEA proposed or refused to take
the action raised in the due process complaint;

2.

A description of other options that the IEP team considered
and the reasons why those option were rejected;

3.

A description of each evaluation procedure, assessment,
record, or report that the LEA used as the basis for the
proposed or refused actions; and

4.

A description of the factors that are relevant to the LEA’s
proposal or refusal.29

C.

Sufficiency. Filing of the response by the LEA must not be
construed to preclude the LEA from asserting that the parent’s due
process complaint is insufficient, where appropriate.30

D.

Other Party Response. Parents, too, are required to file a response
when the LEA has initiated the due process hearing.31

28
29

(iv).
30
31

20 U.S.C. § 1415(c)(2)(B)(i)(I); 34 C.F.R. § 300.508(e).
20 U.S.C. § 1415(c)(2)(B)(i)(I)(aa) – (dd); 34 C.F.R. § 300.508(e)(1)(i) –
20 U.S.C. § 1415(c)(2)(B)(i)(II); 34 C.F.R. § 300.508(e)(2).
See 20 U.S.C. § 1415(c)(2)(B)(ii); 34 C.F.R. § 300.508(f).
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E.

Judicial Decisions / Federal Policy/Guidance
1.

The IDEA does not establish consequences for either party’s
failure to respond. Analysis and Comments to the
Regulations, Federal Register, Vol. 71, No. 156, Page 46699
(August 14, 2006). However, in a recent Ninth Circuit
decision, the Court held that “the ALJ must not go forward
with the hearing[,]” when the school district fails to file a
written response, and “must order a response and shift the
cost of the delay to the school district, regardless of who is
ultimately the prevailing party.”32 M.C. v. Antelope Valley
Union High Sch. Dist., 852 F.3d 840 (9th Cir. 2017),
amended, 117 LRP 21748 (9th Cir. 2017).

2.

An LEA may not determine the form of its response. The
required content of the written response must be consistent
with what is required by the IDEA. Massey v. District of
Columbia, 400 F. Supp. 2d 66, 44 IDELR 163 (D.D.C. 2005).

3.

IDEA does not specify default as the penalty for failure to
serve an appropriate response to a due process complaint.
Granting a default judgment would subvert the
administrative process and assigned the student to the
parent’s preferred placement without a full examination of
the record or his needs. Sykes v. District of Columbia, 518 F.
Supp. 2d 261, 49 IDELR 8 (D.D.C. 2007). See also Jalloh v.
District of Columbia, 535 F. Supp. 2d 13 (D.D.C. 2008) (the
fact that the LEA issued a general denial of wrongdoing in
response to the parent’s due process complaint did not
entitle the parent to a default judgment).

Noteworthy, the M.C. Court equates the response to an answer in civil
litigation. Specifically, the decision reads, “An answer to a complaint serves an
important dual purpose: It gives notice of the issues in dispute and binds the
answering party to a position.” M.C. v. Antelope Valley Union High Sch. Dist.,
852 F.3d 840 (9th Cir. 2017), amended, 117 LRP 21748 (9th Cir. 2017). The
Court’s interpretation of a response differs from what the IDEA requires. “[T]he
response contemplated by the [IDEA] appears to be qualitatively different than a
federal or state court pleading.” R.B. v. Dep’t of Educ., 57 IDELR 155 (S.D.N.Y.
2011).
32
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VI.

AMENDING THE DUE PROCESS COMPLAINT
A.

New Issues. Under the IDEA, the party requesting the due process
hearing may not raise issues at the hearing that were not raised in
the complaint, unless the other party agrees otherwise.33

B.

Amending the Complaint. A party may amend its due process
complaint notice only if –
1.

the other party consents in writing to such amendment and
is given the opportunity to resolve the complaint through a
resolution meeting; or

2.

the hearing officer grants permission. The hearing officer
may only grant such permission at any time not later than
five (5) calendar days before a due process hearing occurs.34

C.

Timeline Recommences. When an amended due process complaint
is filed, the timelines restart anew, including the resolution meeting
timeline.35

D.

Judicial Decisions / Federal Policy/Guidance
1.

The IDEA does not address whether the non-complaining
party may raise other issues at the hearing that were not
raised in the due process complaint. The comments specify
that such matters should be left to the discretion of hearing
officers in light of the particular facts and circumstances of a
case. Analysis and Comments to the Regulations, Federal
Register, Vol. 71, No. 156, Page 46706 (August 14, 2006).

2.

A plain reading of § 1415(f)(3)(B) prevents only “the party
requesting the due process hearing” from raising any new
issues not included in the due process complaint. §
1415(f)(3)(B) does not address whether a respondent may
raise new issues. Nonetheless, and in contrast to the
Comments, the District Court held that the non-complaining
party can only contest issues raised in the due process
complaint and that hearing officers do not have discretion to
hear issues raised by the non-complaining party which are
not included in the due process complaint. Saki v. State of
Hawaii, Dep’t of Educ., 50 IDELR 103 (D. Haw. 2008).

20 U.S.C. § 1415(f)(3)(B); 34 C.F.R. § 300.511(d).
20 U.S.C. § 1415(c)(2)(E)(i); 34 C.F.R. § 300.508(d)(3).
35 20 U.S.C. § 1415(c)(2)(E)(ii); 34 C.F.R. § 300.508(d)(4).
33

34

© 2021 Special Education Solutions, LLC

14

VII.

RESOLUTION PROCESS
A.

Resolution Meeting. Prior to the opportunity for an impartial due
process hearing, the LEA shall convene a meeting with the parents
and the relevant member(s) of the IEP team who have specific
knowledge of the facts identified in the due process complaint –
1.

within 15 calendar days of receiving notice of the due process
complaint;

2.

which shall include a representative of the LEA who has
decision-making authority on behalf of the LEA;

3.

which may not include an attorney of the LEA unless the
parent is accompanied by an attorney; and

4.

where the parents discuss their due process complaint, and
the facts that form the basis of the complaint, and the LEA is
provided the opportunity to resolve the complaint.

The resolution meeting is not required when the parents and the
LEA agree in writing to waive the meeting, or agree to use the
mediation process in lieu of the resolution process.36
B.

Agreement. When the parents and the LEA resolve the complaint
at the resolution meeting, the parties shall execute a legally binding,
written agreement that is –
1.

signed by both the parents and a representative of the LEA
who has the authority to bind the LEA; and

2.

enforceable in any State court of competent jurisdiction or in
a district court of the United States.37

C.

Review Period. Either party may void the signed, written
settlement agreement within three (3) business days of the
agreement’s execution.38

D.

Timelines
1.

30-day Resolution Period. If the LEA has not resolved the
due process complaint to the satisfaction of the parents
within 30 calendar days of the receipt of the complaint, the

20 U.S.C. § 1415(f)(1)(B)(i); 34 C.F.R. § 300.510(a).
20 U.S.C. § 1415(f)(1)(B)(iii); 34 C.F.R. § 300.510(d).
38 20 U.S.C. § 1415(f)(1)(B)(iv); 34 C.F.R. § 300.510(e).
36
37
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due process hearing may occur.39
2.

3.

Adjustments to 30-day Resolution Period. The 45-day
timeline for the due process hearing starts the day after –
a.

both parties agree in writing to waive the resolution
meeting;

b.

the mediation or resolution meeting starts but before
the end of the 30-day period, the parties agree in
writing that no agreement is possible; or

c.

both parties agree in writing to continue the
mediation at the end of the 30-day resolution period,
but later, the parent or the LEA withdraws from the
mediation process.40

Failure to File with the DESE. The Part B regulations do not
address the question on what happens to the resolution
period timeline when the parent does not forward a copy of
the due process complaint to the SEA. A State, however, can
adopt procedures that include a requirement that an LEA or
SEA advise the parent in writing that the timeline for
starting the resolution process will not begin until the parent
provides the LEA and SEA with a copy of the due process
complaint, as required by 34 C.F.R. § 300.508(a)(2).41
Missouri requires the complainant to file the complaint with
the other party and the DESE. However, the State Plan does
not specifically address what happens when the complainant
only files with the other party.42

E.

LEA Complainant. There is no provision requiring a resolution
meeting when an LEA is the complaining party.43 Since the
resolution process is not required when the LEA files a complaint,
the 45-day timeline for issuing a written decision begins the day

20 U.S.C. § 1415(f)(1)(B)(ii); 34 C.F.R. § 300.510(b)(1).
34 C.F.R. § 300.510(c).
41 Dispute Resolution Procedures Under Part B of the Individuals with
Disabilities Act, 61 IDELR 232, Question D-5 (OSEP 2013).
42 See State Plan, p. 73.
43 Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46700 (August 14, 2006).
39

40
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after the parent and the SEA receive the LEA’s complaint.44
F.

G.

Failure to Participate / Hold Meeting
1.

Except where the parties have jointly agreed in writing to
waive the resolution process or to use mediation, the failure
of the parent to participate in the resolution meeting will
delay the timelines for the resolution process and due
process hearing until the meeting is held.45

2.

When the LEA is unable to obtain the participation of the
parent in the resolution meeting after reasonable efforts have
been made and documented, the LEA may request that the
due process complaint be dismissed at the conclusion of the
30-day period.46

3.

Should the LEA fail to hold the resolution meeting within 15
calendar days of receiving notice of the parent’s due process
complaint or fails to participate in the meeting, the parent
may seek the intervention of the hearing officer to begin the
45-day timeline.47

Judicial Decisions / Federal Policy/Guidance
1.

It is inconsistent with the IDEA and its implementing
regulations for the State to adopt a regulation that permits
suspension of the resolution timeline when the SEA/LEA
receives the parent’s due process complaint shortly before or
during an LEA’s winter break. Letter to Anderson, 110 LRP
70096 (OSEP 2010).

2.

Discussions held during the resolution meeting are not
confidential. Dispute Resolution Procedures Under Part B
of the Individuals with Disabilities Act, 61 IDELR 232,
Question D-17 (OSEP 2013); Analysis and Comments to the
Regulations, Federal Register, Vol. 71, No. 156, Page 46704
(August 14, 2006); Letter to Baglin, 53 IDELR 164 (OSEP
2008); Letter to Cohen, 67 IDELR 217 (OSEP 2015). The
District Court held that the hearing officer erred in excluding
relevant evidence from a resolution session. Friendship
Edison Pub. Charter Sch. v. Smith, 561 F. Supp. 2d 74

Dispute Resolution Procedures Under Part B of the Individuals with
Disabilities Act, 61 IDELR 232, Question D-2 (OSEP 2013).
45 34 C.F.R. § 300.510(b)(3).
46 34 C.F.R. § 300.510(b)(4).
47 34 C.F.R. § 300.510(b)(5).
44
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(D.D.C. 2008).
3.

Nothing in the IDEA or the regulations would prevent the
parties from voluntarily agreeing that the resolution meeting
discussions will remain confidential, including prohibiting
the introduction of those discussion at any subsequent due
process hearing. Questions and Answers on Procedural
Safeguards and Due Process Procedures for Parents and
Children with Disabilities, 61 IDELR 232, Question D-18
(OSERS 2013). However, neither the SEA nor an LEA can
require a confidentiality agreement as a condition of
participation in the resolution meeting. Analysis and
Comments to the Regulations, Federal Register, Vol. 71, No.
156, Page 46704 (August 14, 2006).

4.

The parent and the LEA may agree to amend an IEP during
the resolution meeting without the need to have a full IEP
team meeting. Letter to Cohen, 67 IDELR 217 (OSEP 2015).

VIII. HEARINGS
A.

Hearing Officer
1.

Qualifications
a.

48
49

IDEA 2004 and, by extension, Missouri’s State Plan
sets forth minimum qualifications for hearing officers
who preside over IDEA hearings.48 Specifically, an
IDEA hearing officer shall i.

possess knowledge of, and the ability to
understand, the provisions of the IDEA, federal
and State regulations pertaining to the IDEA,
and legal interpretations of the IDEA by federal
and State courts;

ii.

possess the knowledge and ability to conduct
hearings in accordance with appropriate,
standard legal practice; and

iii.

possess the knowledge and ability to render
and write decisions in accordance with
appropriate, standard legal practice.49

See, generally, 20 U.S.C. § 1415(f)(3)(A).
20 U.S.C. § 1415(f)(3)(A)(ii) – (iv).
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b.

However, because standard legal practice will vary
depending on the State in which the hearing is held,
the requirements that the hearing officer possess the
knowledge and ability to conduct hearings and render
and write decisions in accordance with appropriate,
standard legal practice, are general in nature.50

c.

Equally, the IDEA does not provide for training
requirements.51 However, each State must ensure
that individuals selected to conduct impartial due
process hearings are sufficiently trained.52 Each State
is tasked with determining the required training and
the frequency of the required training, consistent with
State rules and policies.53
Missouri requires 10 hours of initial training in special
education matters. Thereafter, the Hearing
Commissioner must complete on an annual basis a
minimum of five hours of training.54

2.

Impartiality
a.

The IDEA and Missouri’s State Plan55 recognizes the
importance of an independent, fair, and impartial
hearing system. The IDEA prohibits –

See, generally, id.
See, generally, 20 U.S.C. § 1415(f)(3)(A); see also C.S. by Struble v.
California Dep’t of Educ., 50 IDELR 63 (S.D. Cal. 2008) (unpublished) (denying
the parent’s request for a temporary restraining order to enjoin the California’s
Department of Education from contracting with the Office of Administrative
Hearings on the grounds that the parent did not have standing to challenge the
Department’s training requirements, as the requirement is not in the IDEA but
an obligation between two contracting parties); Carnwath v. Grasmick, 115 F.
Supp. 2d 577, 33 IDELR 271 (D. Md. 2000) (dismissing the parent’s claims
against the State education agency because there is no federal right to a
competent or knowledgeable ALJ); Cavanagh v. Grasmick, 75 F. Supp. 2d 446,
31 IDELR 158 (D. Md. 1998) (“Standards for ALJ competency and training are
not found within the statutory provisions of the IDEA….Thus, ALJ competency
and training appear to be governed solely by state law standards.”)
52 Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46705 (August 14, 2006).
53 Id.
54 State Plan, p. 80.
55 See State Plan, p. 79.
50
51
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i.

an employee of the SEA or LEA involved in the
education or care of the child from serving as a
hearing officer.56

ii.

persons with an actual bias because of a personal
or professional conflict of interest from also
serving as hearing officers.57

b.

However, IDEA does not establish standards for the
ethical conduct of hearing officers. The application of
State judicial code of conduct standards is a State
matter.58

c.

Missouri further limits who can serve as a Hearing
Commissioner for special education matters to the
following individuals:
i.

Hearing Commissioners who have been
employed within the last five years by a public
agency or organization engaged in special
education parent or student advocacy;

ii.

Hearing Commissioners who have performed
work for a public agency or for a parent or
student as a special education advocate within
the last five years as an independent contractor
or consultant;

iii.

Hearing Commissioners employed within the
last five years by the State Board of Education or
DESE;

iv.

Hearing Commissioners who have performed
work for the State Board of Education or DESE
within the last five years as an independent
contractor or consultant; and

v.

Hearing Commissioners who have been a party
to a special education proceeding as an attorney,
parent, or student.59

20 U.S.C. § 1415(f)(3)(A)(i)(I).
20 U.S.C. § 1415(f)(3)(A)(i)(II).
58 Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46705 (August 14, 2006).
59 State Plan, pp. 79 – 80.
56
57
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b. In Missouri, Hearing Commissioners have an affirmative
obligation to seek out any conflict of interest and withdraw
from any matter in which a conflict is identified.60
3.

Judicial Decisions / Federal Policy/Guidance
a.

The absence of information on the ALJ’s biographical
blurb demonstrating expertise required to decide an
IDEA claim does not mean that the ALJ is not
qualified to hear IDEA claims or that s/he has not
received special education training. Parents can seek
disqualification of the ALJ, or raise the ALJ’s
qualifications as a point of error on appeal, if
necessary. Wooley v. Valley Center-Pauma Unified
Sch. Dist., 47 IDELR 66 (S.D. Cal. 2007).

b.

Hearing officers need only meet minimum standard of
impartiality set out in the IDEA and “enjoy[] a
presumption of honesty and integrity, which is only
rebutted by a showing of some substantial
countervailing reason to conclude that [the hearing
officer] is actually biased with respect to factual issues
being adjudicated.” L.C. v. Utah State Bd. of Educ.,
125 F. App’x 252, 43 IDELR 29 (10th Cir. 2005)
quoting Harline v. Drug Enforcement Admin., 148
F.3d 1199 (10th Cir. 1998).

c.

Administrative adjudicators are entitled to a
“presumption of honesty and integrity,” and in order
to overcome this presumption and establish bias,
“evidence is required that the decision maker ‘had it
in’ for the party for reasons unrelated to the officer’s
view of the law.” B.H. v. Joliet Sch. Dist., 54 IDELR
121 (N.D. Ill. 2010) citing Keith v. Massanari, 17 Fed.
Appx. 478 (7th Cir. 2001).
By analogy, the recusal standards for federal justices,
judges, and magistrates can be looked to, namely:
“Any justice, judge, or magistrate of the United States
shall disqualify himself in any proceeding in which his
impartiality might reasonably be questioned. 28 USC
§ 455(a). The Court in Liteky v. United States, 510
U.S. 540, 548 (1994), explained this statute is one
which “forbids partiality whether grounded in an
interest or relationship or a bias or prejudice; and it

60

State Plan, p. 79.

© 2021 Special Education Solutions, LLC

21

forbids not only the reality of partiality but its
objective appearance as well.” These standards have
also been applied to an administrative decisionmaker. See Withrow v. Larkin, 421 U.S. 35, 46-47
(1975). Bottom line, the legal standard is an objective
one, i.e., whether a “reasonable and informed
observer” would question the decision-maker’s
impartiality.
d.

An LEA superintendent is sufficiently involved in the
child’s education and, therefore, is not able to sit as
the hearing officer in the due process hearing. Robert
M. v. Benton, 634 F.2d 1139, 552 IDELR 262 (8th Cir.
1980); see also Helms v. McDaniel, 657 F.2d 800, 553
IDELR 205 (5th Cir. 1981) (finding that Georgia’s
then State review procedures which treated the
findings of the State review officer as the findings of a
special master, without an automatic appeal to State
or Federal court, conflicted with the Education for All
Handicapped Children Act’s, the IDEA’s predecessor,
prohibition against employees of the State agency
from conducting hearings).

e.

IDEA hearing officers perform adjudicatory functions
comparable to that of judges. Absolute immunity
from damages liability attaches for judicial acts that fit
within the scope of a hearing officer’s duties. Henry
v. Lane, 69 IDELR 277 (W.D. Pa. 2017) citing
Keystone Redevelopment Partners, LLC v. Decker,
631 F.3d 89 (3d Cir. 2011). See also Donohue v.
Lloyd, 76 IDELR 252 (S.D.N.Y. 2020) (finding that
IDEA due process hearing officers are protected by
absolute immunity because they act in a judicial role);
Lou v. Owen J. Roberts Sch. Dist., 2016 WL 6831122
(E.D. Pa. 2016) (finding that the IDEA hearing officer
had absolute immunity because she acted within the
scope of her jurisdiction, and dismissing claims
against her).
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B.

C.

Burden of Persuasion
1.

IDEA is silent on which party has the burden of persuasion
and/or production.

2.

Judicial Decisions / Federal Policy/Guidance
a.

Generally, the burden of persuasion in an
administrative hearing challenging an IEP is on the
party seeking relief. Shaffer v. Weast, 546 U.S. 49, 44
IDELR 150 (2005).61

b.

Even though Minnesota law explicitly assigns the
burden of persuasion on the LEA, the Eighth Circuit
held that it was error to assign the burden of
persuasion to a Minnesota school district in light of
the Weast decision. The Eighth Circuit explained that
the Weast Court declined to decide whether the
default rule would apply in States such as Minnesota
that explicitly assign the burden elsewhere. M.M. v.
Special Sch. Dist. No. 1, 512 F.3d 455, 49 IDELR 61
(8th Cir. 2008) citing School Bd. of Indep. Sch. Dist.
No. 11 v. Renollett, 440 F.3d 1007, 45 IDELR 117 (8th
Cir. 2006). Cf. Reyes v. New York City Dep’t of Educ.,
760 F.3d 211 (2d Cir. 2014) (stating that it remains an
open question whether States may deviate from the
IDEA’s default rule, as New York does, by placing the
initial burden on the LEA).

Hearing Rights
1.

The IDEA mandates that any party to a hearing has the right
to –
a.

be accompanied and advised by counsel and by
individuals with special knowledge or training with
respect to the problems of children with disabilities;

b.

present evidence and confront, cross-examine, and
compel the attendance of witnesses;

c.

prohibit the introduction of any evidence at the
hearing that has not been disclosed to that party at

The Weast Court did not address the burden of production. Nor does
the decision address whether States can have laws shifting the burden of
persuasion to their LEAs.
61
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least five business days before the hearing;
d.

obtain a written or, at the option of the parents, an
electronic verbatim record of the hearing; and

e.

written or, at the option of the parents, an electronic
findings of fact and decisions.62

2.

The IDEA also provides that, not less than five business days
prior to a hearing, each party shall disclose to all other
parties all evaluations completed by that date, and
recommendations on the offering party’s evaluations, that
the party intends to use at the hearing.63 However, unlike
the right found in § 300.512(a)(3), i.e., any evidence, the
hearing officer has discretion on whether to bar any party
that fails to comply with § 300.512(b) from introducing the
relevant evaluation or recommendation at the hearing
without the consent of the other party.64

3.

The IDEA provides the parent with three additional hearing
rights.
a.

The right to have the child who is the subject of the
hearing present;

b.

The right to open the hearing to the public; and

c.

The right to have the record of the hearing and the
findings of fact and decisions provided to the parent
at no cost.65

4.

Convenience of Hearings. Each hearing must be conducted
at a time and place that is reasonably convenient to the
parents and child involved.66

5.

Judicial Decisions / Federal Policy/Guidance
a.

In general, parties can agree to disclose relevant
information to all other parties in less than five
business days. However, States cannot, and hearing
officers are without authority to, shorten the time

20 U.S.C. § 1415(h)(1) – (4); 34 C.F.R. § 300.512(a)(1) – (5).
20 U.S.C. § 1415(f)(2)(A); 34 C.F.R. § 300.512(b)(1)
64 20 U.S.C. § 1415(f)(2)(B); 34 C.F.R. § 300.512(b)(2).
65 34 C.F.R. § 300.512(c).
66 34 C.F.R. § 300.515(d).
62
63
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periods for the disclosure of evidence, evaluations,
and recommendations for expedited due process
hearings to fewer than five business days.67
b.

The IDEA permits a non-attorney advocate to
accompany and advise a party at a hearing. See 20
U.S.C. § 1415(h)(1); 34 C.F.R. § 300.512(a)(1).
However, the IDEA does not address whether nonattorney advocates who have “special knowledge or
training with respect to the problems of children with
disabilities” can represent parties at hearings. The
issue of whether non-attorney advocates may
represent parties to a due process hearing is a matter
that is left to each State to decide.68 Analysis and
Comments to the Regulations, Federal Register, Vol.
73, No. 156, Page 73017 (December 1, 2008). If State
law is silent on the issue, a non-attorney advocate may
represent, not just accompany and advise, a party at
a hearing. Analysis and Comments to the
Regulations, Federal Register, Vol. 73, No. 156, Page
73018 (December 1, 2008).
In Missouri, non-attorney advocates cannot represent
parties at hearings.69

c.

The failure to provide a complete transcript or
recording is not necessarily a denial of a free and
appropriate public education unless the student’s
substantive rights under the IDEA were affected.
Kingsmore v. District of Columbia, 46 IDELR 152
(D.C. Cir. 2006). Cf. J.R. v. Sylvan Union Sch. Dist.,
50 IDELR 130 (E.D. Ca. 2008) (holding that the ALJ
had to rehear the last day of testimony because the
missing testimony was so significant).

d.

Admission of hearsay is permissible and does not
deprive the other party of the right to confront
witnesses. Jalloh v. District of Columbia, 535 F.
Supp. 2d 13, 49 IDELR 190 (D.D.C. 2008).

Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46706, 46726 (August 14, 2006).
68 There are a number of States that expressly prohibit representation by
non-attorney advocates while others expressly permit it. See Perry A. Zirkel, Lay
Advocates and Parent Experts under the IDEA, 217 EDUC. L. REP. 19 (2007).
69 See State Plan, p. 77.
67

© 2021 Special Education Solutions, LLC

25

e.

A party to a hearing may attempt to introduce
evidence at any time during the hearing process,
provided the disclosure of the additional evidence
would satisfy the five-business day rule and the
introduction of such evidence is not the sole reason
for the hearing delay. Letter to Steinke, 18 IDELR 730
(OSEP 1992).

f.

The five-business day rule has two purposes. First, is
to prevent the non-moving party from having to
defend against undisclosed evidence produced at the
last minute in the hearing. Second, is to ensure the
prompt resolution of disputes. L.J. v. Audobon Bd. of
Educ., 51 IDELR 37 (D.N.J. 2008).

g.

Other than the five-business-day rule, the IDEA does
not provide for prehearing discovery. Horen v. Bd. of
Educ. of City of Toledo Pub. Sch. Dist., 655 F. Supp.
2d 794, 53 IDELR 79 (N.D. Ohio 2009). See also
Hupp v. Switzerland of Ohio Local Sch. Dist., 51
IDELR 131 (S.D. Oh. 2008) (holding that the parent is
not entitled to information about all students within
the LEA’s borders who received special education
services); B.H. v. Joliet Sch. Dist., 54 IDELR 121 (N.D.
Ill. 2010) (holding that IDEA hearings do not provide
for the sort of extensive discovery that often occurs in
litigation). But see Letter to Stadler, 24 IDELR 973
(OSEP 1996) (advising that IDEA does not prohibit or
require use of discovery proceedings and that the
nature and extent of discovery methods used are
matters left to discretion of the hearing officer, subject
to State or local rules and procedures).

h.

Compliance with the five-business-day rule “does not
guarantee that a particular piece of evidence is
relevant to a particular issue.” Doe v. Richmond
Consolidated Sch. Dist., 67 IDELR 264 (D. Mass.
2016).

i.

Parents may invite individuals – other than those with
special knowledge or training with respect to the
problems of students with disabilities – to observe
their child’s due process hearing without opening it to
the public. However, such individuals must have
some direct relationship to the parties and/or a
personal need to understand the conduct of
proceedings generally (e.g., family members,
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educational professionals). Inviting members of the
press in their official capacity would require opening
the hearing to the public. Letter to Eig, 68 IDELR 109
(OSEP 2016).
j.

D.

The right to a written, or at the option of the parents,
an electronic record of the hearing, does not extend to
status or prehearing conferences.70 See, e.g., A.L. v.
Jackson County Sch. Bd., 635 F. Appx. 774 (11th Cir.
2016).

Procedural Issues
1.

Hearing Decisions – Generally. A decision made by a
hearing officer shall be made on substantive grounds based
on a determination of whether the child received a FAPE.71

2.

Procedural Issues. In matters alleging a procedural
violation, a hearing officer may find that a child did not
receive a FAPE only if the procedural inadequacies –
a.

impeded the child’s right to a FAPE;

b.

significantly impeded the parent’s opportunity to
participate in the decision-making process regarding
the provision of a FAPE to the parent’s child; or

c.

caused a deprivation of educational benefits.72

3.

Compliance with Procedural Requirements. A hearing
officer may order an LEA to comply with the IDEA’s
procedural requirements.73

4.

Judicial Decisions / Federal Policy/Guidance
a.

A procedural violation alone without a showing that
the child’s education was substantively affected, does
not establish a failure to provide a FAPE. See, e.g.,
A.C. v. Bd. of Educ., 553 F.3d 165 (2d Cir. 2009) (the
failure to conduct an FBA in accordance with State

Notwithstanding this, it may be prudent to have a written or electronic
record of the status of prehearing conference when, for example, a preliminary
factual hearing is necessary.
71 20 U.S.C. § 1415(f)(3)(E)(i); 34 C.F.R. § 300.513(a)(1).
72 20 U.S.C. § 1415(f)(3)(E)(ii); 34 C.F.R. § 300.513(a)(2).
73 20 U.S.C. § 1415(f)(3)(E)(iii); 34 C.F.R. § 300.513(a)(3).
70
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regulation did not deprive the student of a FAPE);
Lesesne v. Dist. of Columbia, 447 F.3d 828 (D.C. Cir.
2006) (the failure to complete an evaluation in a
timely manner did not result in substantive harm to
the child); Grim v. Rhinebeck Cent. Sch. Dist., 346
F.3d 377, 381 (2d Cir. 2003) (the failure of the LEA to
develop and review the student’s IEP in a timely
manner did not result in a denial of a FAPE where the
parents had removed the student from the LEA and
placed her in a private school months before they
challenged the IEP).
b.

Only material failures to provide the services in an
IEP are compensable under the IDEA. See, e.g.,
Banks v. District of Columbia, 720 F. Supp. 2d 83, 54
IDELR 282 (D.D.C. 2010); S.S. v. Howard Rd. Acad.,
585 F. Supp. 2d 56, 51 IDELR 151 (D.D.C. 2008);
Catalan v. District of Columbia, 478 F. Supp. 2d 73,
47 IDELR 223 (D.D.C. 2007). Minor discrepancies
between the services recommended in the IEP and the
services actually provided to the student are not a
violation of the IDEA. A court and/or hearing officer
must first ascertain whether the aspects of the IEP
that were not followed were “substantial or
significant,” or, in other words, whether the
deviations from the IEP’s stated requirements were
“material.” A.P. v. Woodstock Bd. of Educ., 370 F.
Appx. 202, 55 IDELR 61 (2d Cir. 2010); Van Duyn v.
Baker Sch. Dist., 481 F.3d 770, 47 IDELR 182 (9th
Cir. 2007); Neosho R-V Sch. Dist. v. Clark, 315 F.3d
1022, n.3, 38 IDELR 61 (8th Cir. 2003); Houston
Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 31 IDELR
185 (5th Cir. 2000).

c.

Failure to notify the student’s parents that the student
was removed from an alternative assessment program
and to inform the parents of their due process rights
were not harmless, technical violations of the IDEA.
County Sch. Bd. of York Cty. v. A.L., 194 F. App’x 173,
46 IDELR 94 (4th Cir. 2006) (unpublished).
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E.

Timelines
1.

2.

Non-Discipline Hearings
a.

Within 45 calendar days after the expiration of the 30day resolution period, or the adjusted time periods
described in 34 C.F.R. § 300.510(c), a final decision
must be reached in the hearing and mailed to each of
the parties.74

b.

A hearing officer may grant specific extensions of time
beyond the 45-day period but only at the request of
either party and for good cause.75

Discipline Hearings
a.

Subject Matter. A parent of a child with a disability
may challenge the placement decision resulting from a
disciplinary removal or the manifestation
determination.76 An LEA that believes that
maintaining the current placement of the child is
substantially likely to result in injury to the child or
others, may seek to have the child placed in an interim
alternative educational setting (“IAES”).77

b.

Expedited Hearing. In matters involving a challenge
to the placement decision resulting from a
disciplinary removal, the manifestation
determination, or placement in an IAES, the parent or
LEA must be given an opportunity for an expedited
due process hearing, which must occur within 20
school days of the date the complaint is filed.78 A
decision must be made and provided to the parties
within 10 school days after the hearing.79

c.

Resolution Period. A resolution meeting must occur,
unless waived in writing by both parties, within seven
calendar days of receiving notice of the due process
complaint and the due process hearing may proceed
unless the matter has been resolved to the satisfaction

34 C.F.R. § 300.515(a).
34 C.F.R. § 300.515(c).
76 34 C.F.R. § 300.532(a).
77 34 C.F.R. § 300.532(a). See 34 C.F.R. § 300.532(b)(2)(ii).
78 34 C.F.R. § 300.532(c)(1) and (2).
79 34 C.F.R. § 300.532(c)(2).
74
75

© 2021 Special Education Solutions, LLC

29

of both parties within 15 calendar days of the receipt
of the due process complaint.80 The resolution period
runs concurrent with the hearing period.81
d.

3.

Sufficiency Challenges and Response. The sufficiency
provision in § 300.508(d) do not apply to the
expedited due process hearing.82 Also, a response is
not required from the non-filing party.83

Judicial Decisions / Federal Policy/Guidance
a.

Inaction by a parent and LEA following the filing of a
due process complaint does not toll the 45-day
timeline. The timelines regarding due process
complaints remain in effect and the hearing officer
should contact the parties upon the expiration of the
30-day resolution period for a status report and/or to
convene a hearing. Letter to Worthington, 51 IDELR
281 (OSEP 2008).

b.

An indefinite continuance of a due process hearing is
not permissible under the IDEA. J.D. v. Kanawha
Cty. Bd. of Educ., 53 IDELR 225 (S.D. W. Va. 2009).

c.

The failure to issue a decision within the 45-day
timeline and more than a year after the due process
complaint was filed, while in violation of the IDEA,
was nonetheless deemed harmless. Here, the student
had been withdrawn from the LEA and enrolled in a
private school before his parents requested a hearing.
O.O. v. District of Columbia, 573 F. Supp. 2d 41, 51
IDELR 9 (D.D.C. 2008).

d.

A hearing officer has no authority to extend the
timeline of an expedited hearing at the request of
either party. Letter to Snyder, 67 IDELR 96 (OSEP
2015); see also 34 C.F.R. § 300.532(c). The parties to
an expedited hearing cannot mutually waive the

34 C.F.R. § 300.532(c)(3).
Letter to Gerl, 51 IDELR 166 (OSEP 2008).
82 See 34 C.F.R. § 300.532(c) (the parents or the LEA involved in the
dispute must have an opportunity for an impartial due process hearing
consistent with the requirements of §§ 300.508(a) through (c)); See also
Analysis and Comments to the Regulations, Federal Register, Vol. 71, No. 156,
Page 46725 (August 14, 2006).
83 See 34 C.F.R. § 300.532(c).
80
81
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expedited timelines. Letter to Zirkel, 68 IDELR 142
(OSEP 2016).
e.

NOTE:

A hearing officer has discretion to hear only that issue
or issues identified by IDEA as proper for expedited
hearings under the expedited timelines, leaving all
other issues to be heard under the timelines governing
non-expedited hearings. Letter to Snyder, 67 IDELR
96 (OSEP 2015).

REDISTRIBUTION OF THIS OUTLINE WITHOUT
EXPRESSED, PRIOR WRITTEN PERMISSION FROM ITS
AUTHOR IS PROHIBITED.
THIS OUTLINE IS INTENDED TO PROVIDE WORKSHOP
PARTICIPANTS WITH A SUMMARY OF SELECTED
STATUTORY PROVISIONS AND SELECTED JUDICIAL
INTERPRETATIONS OF THE LAW. IN USING THIS
OUTLINE, THE PRESENTER IS NOT RENDERING LEGAL
ADVICE TO THE PARTICIPANTS.
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I.

INTRODUCTION
A.

When the parent files a due process complaint, the Individuals with
Disabilities Education Act (IDEA)1 and its implementing regulations2
require that a final decision be reached and mailed to each of the parties
not later than 45 calendar days after the expiration of the 30-day
resolution period, or the adjusted time periods described in 34 C.F.R. §
300.510(c).3

B.

There is no provision requiring a resolution meeting when a local
educational agency (LEA) is the complaining party.4 Since the resolution
process is not required when the LEA files a complaint, the 45-day

In 2004, Congress reauthorized the Individuals with Disabilities Education Act
as the Individuals with Disabilities Education Improvement Act. The amendments
provide that the short title of the reauthorized and amended provisions remains the
Individuals with Disabilities Education Act. See Pub. L. 108-446, § 101, 118 Stat. at
2647; 20 U.S.C. § 1400 (2006) (“This chapter may be cited as the ‘Individuals with
Disabilities Education Act.’”).
2 Implementing regulations followed the reauthorized IDEA in August 2006. See
34 C.F.R. Part 300 (August 14, 2006). In December 2008, the regulations were clarified
and strengthened in the areas of parental consent for continued special education and
related services and non-attorney representation in due process hearings. See 34 C.F.R.
Part 300 (December 1, 2008). In June 2017, the regulations were further amended to
conform to changes made to the IDEA by the Every Student Succeeds Act (ESSA).
3 34 C.F.R. § 300.515(a). Parts II through V of this outline focuses on the 45-day
timeline and extensions of it, and not on the disciplinary, expedited timelines, which are
governed by a different set of rules. Part VI speaks to the expedited timelines. See
infra.
4 Analysis and Comments to the Regulations, Federal Register, Vol. 71, No. 156,
Page 46700 (August 14, 2006).
1
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timeline for issuing a written decision begins the day after the parent and
the state education agency (SEA) receive the LEA’s complaint.5

II.

C.

A hearing officer may grant specific extensions of time beyond the 45-day
period at the request of either party.6 The IDEA does not prescribe a
standard for extending the 45-day timeline. Many states, however, enforce
a good cause standard, which is subject to the discretion of the hearing
officer and any state law/regulation/policy.7

D.

The granting of extensions is typically an area of concern for most State
educational agencies (SEA). The Missouri Department of Elementary &
Secondary Education (DESE) is committed to ensuring that each
extension granted by the hearing officer is consistent with the
requirements of the IDEA and properly documented in the record. This
document outlines key considerations affecting 45-day timeline and the
granting of extensions.

SPECIFIC REQUIREMENTS
A.

In Missouri, the timeline for the hearing officer to render a decision is
consistent with the federal timeline.8 Not all hearings can be heard and
decided within the 45-day timeline. Specific extensions of time beyond the
45-day timeline are, therefore, permissible.9 However, the granting of
specific extensions should be done sparingly and, when granted, should be
limited in duration. The IDEA’s “abbreviated” timeline establishes a clear
federal policy that hearings are to be conducted expeditiously.10

Dispute Resolution Procedures Under Part B of the Individuals with
Disabilities Act, 61 IDELR 232, Question D-2 (OSEP 2013).
6 34 C.F.R. § 300.515(c); see MO State Plan for Special Education (rev. March
2021) (hereinafter, “State Plan”), p. 79.
7 See, e.g., P.J. v. Pomona Unified Sch. Dist., 107 LRP 47645 (9th Cir. 2007)
(unpublished); J.D. v. Kanawha County Bd. of Educ., 53 IDELR 225 (S.D. W.Va. 2009);
J.R. ex rel. W.R. v. Sylvan Union Sch. Dist., 49 IDELR 253 (E.D. Cal. 2008); Lessard v.
Wilton-Lyndborough Cooperative Sch. Dist., 47 IDELR 299 (D.N.H. 2007); O’Neil v.
Shamokin Area Sch. Dist., 41 IDELR 154 (Pa. Commw. Ct. 2004).
8 See State Plan, p. 79.
9 34 C.F.R. § 300.515(c).
10 Engwiller v. Pine Plains Cent. Sch. Dist., 110 F. Supp. 2d 236, 33 IDELR 90
(S.D.N.Y. 2000) (“[T]he brevity of the 45-day requirement indicates Congress’s intent
that children not be left indefinitely in an administrative limbo while adults maneuver
over the aspect of their lives that would, in large measure, dictate their ability to
function in a complex world.”).
5
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B.

The hearing officer may not extend the timeline on his or her own
initiative or pressure a party to request an extension.11

C.

The scheduling conflicts of the hearing officer are not a good cause basis
for extending the 45-day timeline. The same would be true when the
request is predicated on vacations, scheduling conflicts of the parties’ or
their representatives’, avoidable witness scheduling, or other similar
reasons.

D.

Agreement of the parties is generally not considered sufficient basis for
granting an extension. It is incumbent upon the hearing officer to find
good cause.

E.

An indefinite extension is impermissible.12

F.

In weighing whether to grant an extension to the decision timeline, the
hearing officer should consider the cumulative impact of the following
factors, as applicable:
1.

Whether the delay in the hearing will positively contribute to, or
adversely affect, the student’s educational interest;

2.

The requesting party’s ability to have avoided the necessity for an
extension.

3.

Whether the requesting party has been afforded a fair opportunity
to adequately prepare for the hearing.

4.

Whether the requesting party has been afforded a fair opportunity
to present its case at the hearing consistent with due process.

5.

Any adverse financial or other detrimental consequences likely to
be suffered by a party in the event of delay.

6.

The negative effects (whether to the student, the school district, or
the process) of denying the request for an extension.

7.

The intent the IDEA to expedite an informal administrative
proceeding.

34 C.F.R. § 300.515(c). See also Letter to Kerr, 22 IDELR 364 (OSEP 1994).
See J.D. v. Kanawha City Bd. of Educ., 53 IDELR 225 (S.D.W.V. 2009)
(finding that the hearing officer did not abuse his discretion when the hearing officer
denied the parent’s request for an indefinite continuance).
11

12
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8.
G.

III.

Whether granting the extension will override the intent of the IDEA
in favor of the convenience of the parties.

The reason for each extension should be documented in the record, and
the hearing officer should respond in writing to a request for an extension
without delay. The written order should include the facts relied upon, an
analysis of the factors considered, and a discussion of the applicable
standard. Should the hearing officer grant the request for an extension,
the written order should include the hearing dates (or any revisions to the
hearing dates), as well as the new decision date.

SETTLEMENT
A.

When there is a likelihood that a settlement may be reached between the
parties, and the parties are requesting additional time beyond the 45-day
timeline, the hearing officer should, nonetheless, find good cause before
granting the extension, weigh the factors set forth above. Simply saying
that the parties are discussing settlement is not good cause. The parties
should present the hearing officer with adequate or substantial grounds or
reason to allow the extension of the decision timeline. Whether good
cause exists is dependent upon the circumstances presented. For example,
good cause may exist if the parties have scheduled meetings to discuss
settlement or have a date by when they are reasonably likely to finalize the
settlement discussions.

B.

To ascertain whether good cause exists, the hearing office should seek to
understand why the parties, or their representatives, require more time
than what was afforded during the resolution period. Should the hearing
officer grant the extension, the hearing officer should –
1.

establish (or revise) the hearing date(s) to ensure a timely decision
prior to the expiration of the decision timeline;

2.

schedule a status conference between the parties, or their
representatives, prior to the start of the hearing or require the
parties to provide specific written status reports in accordance with
a predefined schedule; and

3.

consider conditioning the granting of the extension on the parties
utilizing the previously scheduled hearing date(s) for completion of
settlement discussions and/or the settlement process.
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IV.

SETTING HEARING DATES AND MEMORANDA OF LAW
A.

IDEA hearing officers may limit the number of days for the hearing,13
provided that the parties are afforded a meaningful opportunity to exercise
their hearing rights.14 It is, therefore, important that the hearing officer,
when initially scheduling hearing dates, takes great care to appropriately
assess the reasonable time necessary to address the matters in the
complaint in a fair, efficient and effective manner, and err on the side of
caution by scheduling reasonably more time to hopefully avoid setting
more dates later in the process. Tabling the discussion on additional dates
typically results in greater delays due to the lack of immediate availability
of both the parties and the hearing officer at the time of the discussion.
The hearing officer should also consider that there are generally two ways
to manage the hearing itself. First, the traditional approach of
“micromanaging” the evidence as it is introduced. Second, by setting a
time in hours that each party has to present their case. Like some judges,
this could be done at a prehearing conference based upon the issues, their
complexity, and other relevant factors. The hearing officer would keep
time, considering cross examination and objections. Adjusting the time
set for good cause might be necessary. When used, attorneys seem to
initially object. But, after the fact, the attorneys almost seem to welcome
the “nudge” to be efficient.

B.

The hearing officer may receive memoranda of law from the parties and
set appropriate limitations regarding page count and minimum font-point
type and margins. Submission of post-hearing memoranda is not a matter
of right. In each case, the hearing officer should weigh the need for the
memoranda against the strong policy of urgency underlying the IDEA’s
45-day timeline.

In Missouri, hearings should not last longer than two (2) days unless good
cause is shown and documented in the record. See State Plan, p. 80 – 81.
14 Letter to Kane, 65 IDELR 20 (OSEP 2015); Letter to Kerr, 23 IDELR 364
(OSEP 1994). See also B.S. v. Anoka Hennepin Pub. Sch., 799 F.3d 1217, 66 IDELR 61
(8th Cir. 2015) (upholding an ALJ’s time limitation of nine hours to present IDEA
claims); B.G. v. City of Chicago Sch. Dist 299, 69 IDELR 177 (N.D. Ill. 2017) (upholding
the hearing officer’s use of time limitations on witness testimony and denial of a sixth
day of hearing); L.S. v. Bd. of Educ. of Lansing Sch. Dist., 65 IDELR 225 (N.D. Ill. 2015)
(noting that hearing officers, “like judges, have the inherent authority to manage
hearings to avoid needless waste and delay…, including imposing reasonable time limits
where appropriate”). Cf. S.W. v. Florham Park Bd. of Educ., 70 IDELR 46 (D.N.J. 2017)
(remanding case for a new due process hearing because ALJ improperly declined to
consider the parents’ evidence after the parents moved for judgment in their favor after
the school district presented its case).
13
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V.

1.

Submission of memoranda should be limited to when necessary.
Specifically, the hearing officer should reserve asking for the
memoranda when, for example, addressing novel legal issues
and/or when the factual disputes are particularly complex.

2.

Preference for concurrent filing with a maximum 7 to 10-day turn
around should be considered. (Fewer days may be appropriate
depending on the timeline and the scope of the issues to be
addressed in the memoranda.)

3.

Unless the need for the memoranda is great, extending the timeline
at the request of the parties simply to allow for the filing of
memoranda is not good cause.

PRACTICE POINTERS
A.

The hearing officer should immediately decline any appointment in which
s/he is not available within the 30/45-day timeline, or any reasonable
adjustments thereto, to manage the hearing process in accordance with
legal requirements. This is critical because, should the hearing officer
decline the appointment, the succeeding hearing officer will inherit the
original timeline. It is imperative, therefore, that, upon being notified of
the appointment, the hearing officer check his/her calendar to determine
his/her overall availability within the 30/45-day timeline.

B.

Immediately after being appointed and accepting the appointment, the
hearing officer should establish a mechanism by which the parties are
required to report back on whether any of the events described in 34
C.F.R. § 300.510(c) require the hearing officer to adjust the resolution
period timeline.15 An effective approach may be to issue an order
requiring the parties to provide this information within a prescribed
number of days from the occurrence of the event.16 Alternatively, albeit

Pursuant to 34 C.F.R. § 300.515(a), a decision in a due process hearing must be
reached and mailed to each of the parties not later than 45 days after the expiration of
the 30-day resolution period under 34 C.F.R. § 300.510(b), or the adjusted time periods
described in 34 C.F.R. § 300.510(c). Under 34 C.F.R. § 300.510(c), the 45-day timeline
for the due process hearing starts the day after one of the following events: (1) both
parties agree in writing that no agreement is possible; (2) after either the mediation or
resolution meeting starts but before the end of the 30-day period, the parties agree in
writing that no agreement is possible; or (3) if both parties agree in writing to continue
the mediation at the end of the 30-day resolution period, but later, the parent or public
agency withdraws from the mediation process.
16 Inaction by a parent and LEA following the filing of a due process complaint
does not toll the 45-day timeline. The timelines regarding due process complaints
remain in effect and the hearing officer should contact the parties upon the expiration of
15
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potentially less effective, would be for the hearing officer to simply “shoot”
the parties an email asking to be kept inform.17
C.

Upon notification that the resolution period has ended, the hearing officer
should confirm in writing with the parties his/her understanding of when
the 45-day timeline started to run and when the decision must be rendered
and mailed to the parties.

D.

The hearing officer should also immediately schedule the prehearing
conference. Though in Missouri prehearing conference are optional at the
discretion of the Hearing Commissioner,18 best practice would be to hold a
prehearing conference and to do so within five to seven days from the end
of the resolution period (or, in the case of a school district filing, from the
date of the due process complaint).

E.

1.

If the parties anticipate the need for an extension, the hearing
officer should encourage/require the parties to submit their request
in writing, incorporating the relevant information, as appropriate,
pertaining to the factors discussed above.

2.

Though the hearing officer cannot initiate nor encourage either or
both parties to request an extension of the 45-day timeline, due to
his/her needs or otherwise, the hearing officer may offer options to
the parties to accommodate the reasonable needs of the parties.
For example, if the parties seek to file post-hearing memoranda but
allowing so would not afford the hearing officer a reasonable time
to render and mail his/her decision, the hearing officer may offer
the parties the option to submit their post-hearing submissions
within two days or seven days, the latter combined with a request
for an extension. Under circumstances such as this, the length of
the extension must be reasonable considering the circumstances.

At the prehearing conference, to the greatest extent possible under the
circumstances, once the start date of the 45-day timeline (and,
accordingly, the decision date) has been reconfirmed, the hearing officer
should work backwards from the 45th day to establish the hearing date(s),
taking into consideration the time needed to obtain/receive clarifying
information regarding the parties’ allegations/response, motions that
would need to be filed and addressed in advance of the hearing, the fivebusiness day timeline, anticipated post-hearing memoranda (if any), and
the time for the rendering of the decision. At a subsequent prehearing

the 30-day resolution period for a status report and/or to convene a hearing. Letter to
Worthington, 51 IDELR 281 (OSEP 2008).
17 The more structured approach affords the hearing officer a means by which to
exact sanctions for the failure to comply with the directive of the hearing officer.
18 See State Plan, p. 80.
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conference, and within 5 to 7 calendar days from the end of the resolution
period, confirm the hearing dates and decision date and, as appropriate,
adjust the hearing timeline (and any other deadlines, e.g., five-business
day disclosure date) to conform to the 45-day timeline when the resolution
period has been adjusted. The hearing officer should work backwards
from the 45th day to establish the hearing date(s).
If as a result of this planning process, it becomes clear that the 45-day
timeline cannot be met, the process will need to be dramatically
compressed. Alternatively, the hearing officer can explore with the parties
whether either party (or both) desire(s) an extension of the 45-day
timeline, provided that any of the factors noted above do not outweigh the
need for an extension.
F.

If, during the prehearing conference (or at any point) it becomes clear to
the hearing officer that the granting of an extension has the potential to
have a significant adverse educational impact on the student absent the
stay-put being adjusted, the hearing officer can condition the granting of
any extension on the condition that the parties address the particular
concern (e.g., the parties agreeing to a change in the stay put).

G.

The hearing officer should also consider the following matters when
establishing the new decision date after granting an extension:
1.

The time required for a transcription of the hearing to be made
available to the hearing officer and the parties, should the hearing
officer determine that a transcript is necessary to allow the hearing
officer to write his/her decision. Access to the hearing transcript is
not an absolute necessity when writing the decision. The hearing
officer may rely solely on his/her accurate notes.
A transcript may be necessary when the hearing is factually
complex and replete with technical, expert testimony.

2.

Whether post-hearing written submissions are required to assist
the hearing officer in understanding the legal arguments of the
parties. It is within the discretion of the hearing officer whether to
permit the parties to submit post-hearing memoranda of law.

3.

The complexity of the matters to be addressed in the parties posthearing submissions.

4.

The schedule for the submission of post-hearing memoranda of law
(i.e., simultaneous submissions; sur-replies).
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VI.

DISCIPLINE
A.

Expedited Hearing. A parent of a child with a disability may challenge the
placement decision resulting from a disciplinary removal or the
manifestation determination.19 A local educational agency (LEA) that
believes that maintaining the current placement of the child is
substantially likely to result in injury to the child or others, may seek to
have the child placed in an interim alternative educational setting
(IAES).20 In matters such as these, the parent or LEA must be given an
opportunity for an expedited due process hearing, which must occur
within 20 school days of the date the complaint is filed.21 A decision must
be made and provided to the parties within 10 school days after the
hearing.22

B.

Resolution Period. A resolution meeting must occur, unless waived in
writing by both parties, within seven calendar days of receiving notice of
the due process complaint and the due process hearing may proceed
unless the matter has been resolved to the satisfaction of both parties
within 15 calendar days of the receipt of the due process complaint.23 The
resolution period runs concurrent with the hearing period.24

C.

Sufficiency Challenges and Response. The sufficiency provision in §
300.508(d) do not apply to the expedited due process hearing.25 Also, a
response is not required from the non-filing party.26

D.

Extensions. A hearing officer has no authority to extend the timeline of an
expedited hearing at the request of either party.27

E.

Waiver. The parties to an expedited hearing cannot mutually waive the
expedited timelines.28 Nor can the parties agree to treat the hearing as a
regular hearing.29

34 C.F.R. § 300.532(a).
34 C.F.R. § 300.532(a).
21 34 C.F.R. § 300.532(c)(1) and (2).
22 34 C.F.R. § 300.532(c)(2).
23 34 C.F.R. § 300.532(c)(3).
24 Letter to Gerl, 51 IDELR 166 (OSEP 2008).
25 See 34 C.F.R. § 300.532(c) (the parents or the LEA involved in the dispute
must have an opportunity for an impartial due process hearing consistent with the
requirements of §§ 300.508(a) through (c)). See also Analysis and Comments to the
Regulations, Federal Register, Vol. 71, No. 156, Page 46725 (August 14, 2006).
26 See 34 C.F.R. § 300.532(c).
27 34 C.F.R. § 300.532(c). See also Letter to Snyder, 67 IDELR 96 (OSEP 2015).
28 Letter to Zirkel, 68 IDELR 142 (OSEP 2016).
29 See Letter to Snyder, 67 IDELR 96 (OSEP 2015).
19

20
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F.

NOTE:

Bifurcation. A hearing officer has discretion to hear only those issues
identified by IDEA as proper for expedited hearings under the expedited
timelines, leaving all other issues to be heard under the timelines
governing non-expedited hearings.30

REDISTRIBUTION OF THIS OUTLINE WITHOUT EXPRESSED,
PRIOR WRITTEN PERMISSION FROM ITS AUTHORS IS
PROHIBITED.
THIS OUTLINE IS INTENDED TO PROVIDE WORKSHOP
PARTICIPANTS WITH A SUMMARY OF SELECTED
STATUTORY PROVISIONS AND SELECTED JUDICIAL
INTERPRETATIONS OF THE LAW. IN USING THIS OUTLINE,
THE PRESENTERS ARE NOT RENDERING LEGAL ADVICE TO
THE PARTICIPANTS.

30

Letter to Snyder, 67 IDELR 96 (OSEP 2015).
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THE INDIVIDUALS WITH DISABILITIES EDUCATION ACT:
THE BASICS
MISSOURI DEPARTMENT OF ELEMENTARY AND SECONDARY EDUCATION
IDEA ADMINISTRATIVE HEARING COMMISSIONER TRAINING
THURSDAY, SEPTEMBER 9, 2021 – FRIDAY, SEPTEMBER 10, 2021
DEUSDEDI MERCED, ESQ.
SPECIAL EDUCATION SOLUTIONS, LLC
(203) 557-6050
DMERCED@SPEDSOLUTIONS.COM
WWW.SPEDSOLUTIONS.COM
I.

INTRODUCTION
A.

This presentation will not be a slow “walk-through-the-rules”
discussion. Rather, its purpose is to provide an overview of the
Individuals with Disabilities Education Act (IDEA) scheme, a “feel”
for how it works (and does not work), and insight regarding
particular areas where significant substantive issues may arise for
hearing officers (HO).

B.

“Under the Supremacy Clause of the Federal Constitution, ‘[t]he
relative importance to the State of its own law is not material when
there is a conflict with a valid federal law, for any state law, however
clearly within a State's acknowledged power, which interferes with
or is contrary to federal law, must yield.’” Felder v. Casey, 487 U.S.
131, 138 (1988) citing Free v. Bland, 369 U.S. 663, 666 (1962). The
IDEA and its implementing regulations, therefore, prevail whenever
State law/district policy conflicts with the IDEA and its
implementing regulations or where the State law/district policy
(including collective bargaining agreements) is an obstacle to the
accomplishment/execution of the remedial purposes/objectives of
the IDEA. See Vogel v. School Board of Montrose R-14, 491 F.
Supp. 989, 552 IDELR 202 (W.D. Mo. 1980); Parks v. Illinois Dept.
of Mental Health, 441 N.E.2d 1209, 554 IDELR 197 (App. Ct. Ill.
1982).

C.

Nonetheless, in the absence of a direct conflict with the IDEA,
deference is given to State law and to policy interpretations issued
by OSEP. See, e.g., Mrs. S. v. Vashon Island Sch. Dist., 337, F.3d
1115 (9th Cir. 2003) citing Honig v. Doe, 484 U.S. 305 (1988) (“We
defer to and adopt the position of the OSEP in the Letter to
Campbell because the OSEP is the agency responsible for
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monitoring and administering the IDEA and because the Letter to
Campbell comports with the purposes of the IDEA.”); J.G. v.
Douglas County Sch. Dist., 552 F.3d 786 (9th Cir. 2008) (affirming
that deference to State regulations should be given but cautioning
that “allow[ing] a state to use its regulations as a safe harbor in the
absence of a congressional directive or regulation … would flout
Congress’s intent that judicial review of IDEA claims be childspecific”).
II.

CHILD FIND
A.

III.

Each state education agency (SEA) and its local districts must have
in effect policies and procedures to ensure that all children with
disabilities residing in the state/district – including those in private
schools or who are homeless – who need special education and
related services are identified, located, and evaluated. How this is
to be accomplished is not specified. Typically, it is through public
service announcements, brochures, school newsletters, etc., as well
as district staff having reasonable cause to suspect that a student
has an eligible “disability,” even if s/he is advancing from grade to
grade (since, for example, an academically successful student might
still have emotional impairments adversely affecting the student’s
education). Parents, too, may refer the student. See 34 C.F.R. §
300.111.

ELIGIBILITY
A.

Age Range. Under Part B of the IDEA, a free and appropriate
public education (FAPE) must be available to all students residing
in the State between the ages of 3 and 21. 34 C.F.R. § 300.101(a).
However, the obligation to make FAPE available to all children with
disabilities does not apply to students aged 3, 4, 5, 18, 19, 20, or 21
in a state to the extent that its application to those student would be
inconsistent with state law or practice. 34 C.F.R. § 300.102(a)(1).
In Missouri, children with disabilities between the ages of 3 to 21
are entitled to FAPE. MO State Plan for Special Education (rev.
March 2021) (hereinafter, “State Plan”), p. 38.

B.

“Child with a disability” means a child: (1) evaluated in accordance
with IDEA regulations pursuant to 34 C.F.R. §§ 300.304 – 300.311;
(2) as having characteristics of one of the 13 enumerated disability
conditions; and (3) who, by reason thereof, needs special education
and related services. See 34 C.F.R. § 300.8(a).
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1.

The disability condition must adversely affect educational
performance. See, generally, 34 C.F.R. § 300.8(c).1 The
IDEA, however, does not define the term educational
performance. Some states define educational performance
to include just academic areas such as reading and math.
See, e.g., J.D. v. Pawlet Sch. Dist., 224 F.3d 60, 33 IDELR 34
(2d Cir. 2000) (limited to academic performance); N.C. v.
Bedford Central Sch. Dist., 300 F. App’x 11, 51 IDELR 149
(2d Cir. 2008) (unpublished); C.B. v. Dep’t of Educ., 322 F.
App’x 20, 52 IDELR 121 (2d Cir. 2009) (unpublished); A.J. v.
Bd. of Educ., 679 F. Supp. 2d 299, 53 IDELR 327 (E.D.N.Y.
2010). Others broadly define it to include nonacademic
areas such as daily life activities, mobility, and social skills.
See, e.g., Independent Sch. Dist. No. 283 v. E.M.D.H., 960
F.3d 1073, 76 IDELR 203 (8th Cir. 2020); Rose Tree Media
Sch. Dist. v. M.J., 74 IDELR 15 (E.D. Pa. 2019); D.A. v.
Meridian Joint Sch. Dist. No. 2, 618 F. App’x 891, 65 IDELR
253 (9th Cir. 2015) (unpublished); Q.W. v. Bd. of Educ. of
Fayette County, 630 F. App’x 580, 66 IDELR 212 (6th Cir.
2015) (unpublished); Bd. of Educ. of Montgomery Cty. v.
S.G., 2006 WL 544529 (D. Md. Mar. 6, 2006), aff'd sub
nom. Bd. of Educ. of Montgomery Cty., Maryland v. S.G.,
230 F. App'x 330 (4th Cir. 2007) (unpublished); Mary P. v.
Illinois State Bd. of Educ., 919 F. Supp. 1173 (N.D. Ill. 1996).
Courts, however, are unlikely to hold that the term
educational performance is broad enough to include any
difficulties a student might experience outside of the school
environment that s/he does not exhibit in the school
environment. See, e.g., Q.W. v. Bd. of Educ. of Fayette
County, 630 F. App’x 580, 66 IDELR 212 (6th Cir. 2015)
(unpublished).

2.

The 13 enumerated disability conditions are: autism, deafblindness, deafness, emotional disturbance, hearing
impairment, intellectually disabled (formerly referred to as
mental retardation), multiple disabilities, orthopedic
impairment, other health impairment, specific learning
disability, speech or language impairment, traumatic brain
injury, and visual impairment.2 34 C.F.R. § 300.8.

Although the definition of specific learning disability does not include the
term, “adversely affects a child’s educational performance,” the requirement that
the disability condition must adversely affect the student’s educational
performance is implied.
2 States are not required to adopt the identical disability condition label.
1
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3.

States may establish standards for eligibility for special
education and related services and are not required to use
the precise definition listed in the 13 enumerated disability
conditions. However, such standards cannot narrow the
definitions in the IDEA. Letter to State Directors of Special
Education, 70 IDELR 23 (OSEP 2017).

4.

School districts must consider the student’s need for special
education under related disability classifications, and not
just the disability condition the parent requested that the
school district evaluate the student under. E.M. v. Pajaro
Valley Unified Sch. Dist., 758 F.3d 1162 (9th Cir. 2014). See
also Heather S. v. Wisconsin, 125 F.3d 1045, 26 IDELR 870
(7th Cir. 1997) (noting “whether Heather was described as
cognitively disabled, other health impaired, or learning
disabled is all beside the point. The IDEA concerns itself not
with labels, but with whether a student is receiving a free and
appropriate education.”); 2o U.S.C. § 1412(a)(3)(B)
(“Nothing in this chapter requires that children be classified
by their disability so long as each child who has a disability
listed in section 1401 of this title and who, by reason of that
disability, needs special education and related services is
regarded as a child with a disability under this subchapter.”).
Cf. Cronkite v. Long Beach Unified Sch. Dist., 176 F.3d 482,
30 IDELR 510 (9th Cir. 1999) (unpublished) (finding that
the student’s IEP was not inadequate because it failed to use
the term dyslexia to describe the student’s disability).

C.

Limits. The mere fact that a student is severely disabled and not
able to benefit from education is irrelevant under the IDEA.
Congress intended to provide public education for every eligible
child with a disability, unconditionally and without exception,
regardless of severity of disability. Timothy W. v. Rochester Sch.
Dist., 875 F.2d 954, 441 IDELR 393 (1st Cir. 1989) (finding that a
student with severe disabilities that would only benefit from
stimulation and physical therapy is entitled to an appropriate
education because the language in the IDEA in its entirety makes
clear that a “zero reject” policy is what Congress intended with the
IDEA).

D.

Strong academic performance is not determinative of the student’s
eligibility for special education. Mr. and Mrs. Doe v. Cape
Elizabeth Sch. Dist., 832 F.3d 69, 68 IDELR 61 (1st Cir. 2016).

E.

Children with disabilities are not excluded merely because they
happen to be in the home, in hospitals and institutions, and in other
settings like prisons. See 34 C.F.R. §§ 300.39(a)(i) and
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300.115(b)(1). Moreover, a school district cannot exclude a student
from school for health reasons unless it can show unusual risk that
cannot be reasonably controlled by routine precautions. See
District 27 v. Bd. of Ed, 502 N.Y.S.2d 325, 557 IDELR 241 (Sup. Ct.
NY 1986). Also, misconduct, whether related to the disability or
not, cannot serve as a basis to deny the student services. A FAPE
must be available to all students, including students who have been
suspended or expelled from school. 34 C.F.R. § 300.101(a).
F.

IV.

The obligation to make FAPE available to all children with
disabilities does not apply to those students who have graduated
from high school with a regular high school diploma (34 C.F.R. §
300.102(a)(3)(i)); who have aged out (see 34 C.F.R. § 300.101(a));
who have left the LEA’s jurisdiction (see 34 C.F.R. § 300.111(a)(1)),
or who no longer need a program of special education.

APPROPRIATE EDUCATION
A.

FAPE is defined as special education and related services that: (1)
are provided at public expense; (2) meet the standards of the State;
(3) include preschool, elementary school, or secondary school (but
not post-secondary school); and (4) are provided in conformity with
an Individualized Education Program (IEP) that meets the
requirements of 34 C.F.R. §§ 300.320 through 300.324. See 34
C.F.R. § 300.17.

B.

The United States Supreme Court attempted to define the term
“appropriate” in Bd. of Educ. v. Rowley, 458 U.S. 176, 553 IDELR
656 (1982). Finding that Congress intended the IDEA to provide
“equal educational opportunity,” the Court rejected arguments that
appropriate under the IDEA meant some maximization of potential
or commensurate opportunity.3 Rather, the IDEA requirements of
a FAPE is satisfied when the State provides personalized instruction
with sufficient support services to permit the child with a disability
to benefit educationally from the instruction. Noting it was not
attempting to establish any one test for determining the adequacy
of educational benefits the IDEA required, it stated that an IEP: 1)
had to be formulated in accordance with the procedural
requirements of the IDEA; and 2) must be “reasonably calculated”
to enable the student to obtain educational benefit.

States may establish higher programming standards, (see, e.g., David D.
v. Dartmouth Sch. Committee, 775 F.2d 411, 557 IDELR 141 (1st Cir. 1985)), but
few States actually do. Michigan has adopted a “develop the maximum potential”
standard. However, the Sixth Circuit has said that these words may be more of
an earnest request than a mandate. Soraruf v. Pinckney Comm. Sch., 208 F.3d
215, 32 IDELR 4 (6th Cir. 2000).
3
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Recently, in a unanimous decision, the Court clarified Rowley’s
FAPE standard. The Court rejected the Tenth Circuit’s
interpretation that an IEP is appropriate if it allows “merely … more
than de minimis” progress. The Court ruled that the student’s
program must be “appropriately ambitious” in light of his/her
unique circumstances. Endrew F. v. Douglas County School
District RE-1, 137 S. Ct. 988, 69 IDELR 174 (2017). School districts
must be able to offer a “cogent and responsive” explanation for their
decisions that shows the IEP is reasonably calculated to enable the
student to make progress appropriate in light of his/her
circumstances. Id.
C.

The primary responsibility for addressing questions of methodology
under the IDEA is left to the State and local officials in cooperation
with the parents. Accordingly, courts should not impose their views
of preferable educational methods upon States. Bd. of Educ. v.
Rowley, 458 U.S. 176, 553 IDELR 656 (1982).
Note: Since Rowley, courts have treated IDEA due process hearing
officers as State officials even though they typically are not
educators.

D.

Certain standards of what may constitute an appropriate education
(e.g., personnel, class age-range, class size, etc.) are clearly left to
the individual States to decide. For example, the IDEA requires the
SEA to establish and maintain qualifications to ensure that
personnel necessary to carry out the purposes of the IDEA are
appropriately and adequately prepared and trained. 34 C.F.R. §
300.156(a).4 These “qualifications” would be a part of the “State
standards” which must be met under the definition of FAPE.

The IDEA regulations were recently amended to eliminate the
requirement that special education teachers be highly qualified. See 34 C.F.R. §
300.156(c) (2017).
4
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V.

AT NO COST
A.

The IDEA requires that a FAPE be “without charge” and that special
education be “at no cost” to the parents. 34 C.F.R. §§ 300.17(a),
300.39(a)(1). “At no cost” is defined to mean without charge, but
not precluding incidental fees that are normally charged to nondisabled students or their parents as part of the regular education
program. 34 C.F.R. § 300.39(b)(1). Parents may volunteer or
acquiesce to provide transportation, serve as an aide, etc., but such
cannot be made a condition by a school district for a student to
receive a program or service.
Accordingly, cost is not to be a factor in discussions with few
exceptions, including if there are two or more appropriate options,
the cheaper one can be utilized, and “center” programs can be used
for low-incidence populations.

VI.

B.

In funding programs, the IDEA specifically allows interagency
agreements. 34 C.F.R. § 300.103(a). Further, it is expressly
provided that an insurer or similar third party (e.g., health,
Medicaid) is not relieved from an otherwise valid obligation to
provide or pay for services provided to a child with a disability. 34
C.F.R. § 300.103(b).

C.

If an insurer or other third party is to be utilized, the “at no cost” to
the parent requirement means, for example, that the filing of a
health insurance claim cannot pose a realistic threat of the student
suffering a financial loss (e.g., decrease in available lifetime
coverage, increase in premiums, discontinuation of policy, or
payment of deductible). Notice of Interpretation, 45 Fed. Reg.
86,390 (Dec. 30, 1980). The school district, however, may access
the parents’ health insurance benefits to pay for related services
required for FAPE only if the parents provide informed consent. 34
C.F.R. § 300.154(e).

REFERRAL/EVALUATION
A.

Generally, under IDEA, a student suspected of having a disability
can be referred for an initial evaluation and determination of
eligibility for special education programs and services either by the
school district (through a teacher or other school personnel
involved in the student’s education), by a parent or guardian, by an
employee of the State educational agency, or by a community
service agency. See 34 C.F.R. § 300.301(b).

B.

Neither the IDEA nor its implementing regulations prescribe a
specific timeframe from referral for evaluation to parental consent.
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Memorandum to State Directors of Special Education, 56 IDELR
50 (OSEP 2011). Generally, an LEA must seek parental consent
within a reasonable time after the referral for evaluation, if the LEA
agrees that an initial evaluation is needed. Id. States, however,
may adopt a specific timeline. Missouri has adopted the following
timelines after receiving a public agency or parent referral for
special education services:
If the public agency is making the referral because it has reason to
suspect a disability –
The public agency must provide the parent with the procedural
safeguards within five (5) school days of receipt of the referral and
conduct a review of existing data within 30 calendar days of
referral. If additional data is needed, the parent must be provided
with prior written notice for an initial evaluation and the public
agency must receive written consent for the initial evaluation.
If the parent is making the referral –
The timelines above apply. However, the public agency must
determine in a timely manner, but not more than 30 days from the
request for referral, if there is a reason to suspect a disability and
need for evaluation. See State Plan, pp. 34 – 35.
C.

Under the IDEA, an initial evaluation must be conducted within 60
calendar days of receiving parental consent for the evaluation
unless the State establishes a different timeframe. 34 C.F.R. §
300.301(c). Missouri requires that both the initial evaluation and
eligibility determination are completed within 60 calendar days of
receipt of consent for initial evaluation. State Plan, pp. 34 – 35.

D.

An evaluation means procedures used in accordance with 34 C.F.R.
§§ 300.304 through 300.311 to determine whether a student has a
disability and the nature and extent of the special education and
related services that the student needs. 34 C.F.R. § 300.15. An
evaluation, therefore, is a process that includes the administration
of specific tests, instruments, tools, strategies, and other materials.5

E.

An initial evaluation of a student is the first complete assessment of
a student to determine if the student has a disability under the
IDEA, and the nature and extent of special education and related
services required. Once a student has been fully evaluated, a
decision has been rendered that a student is eligible for services

The distinction between an evaluation and an assessment is an important
one that has significance in the IDEA scheme.
5
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under the IDEA, and the required services have been determined,
any subsequent evaluation of a student would constitute a
reevaluation. Analysis and Comments to the Regulations, Federal
Register, Vol. 71, No. 156, Page 46640 (August 14, 2006).
F.

In conducting the evaluation, the LEA must use a variety of
assessment tools and strategies to gather relevant functional,
developmental, and academic information about the student,
including information provided by the parent, to determine
whether the student is eligible and, if so, the content of the
student’s IEP. 34 C.F.R. § 300.304(b)(1).

G.

The evaluation must be sufficiently comprehensive to identify all of
the student’s special education and related services needs, whether
or not commonly linked to the disability category. 34 C.F.R. §
300.304(c)(6); see also Timothy O. v. Paso Robles Unified Sch.
Dist., 882 F.3d 1105, 67 IDELR 227 (9th Cir. 2016) (finding that the
LEA’s evaluation was not sufficiently comprehensive because it
failed to assess the student to determine if he had autism because of
the subjective views and informal observation of its school
psychologist). The LEA cannot use any single measure or
assessment as the sole criterion for determining whether a student
is a child with a disability and for determining an appropriate
educational program for the student. 34 C.F.R. § 300.304(b)(2).

H.

The evaluation process includes the review of existing evaluation
data as part of an initial evaluation (if appropriate6) or any
reevaluation to identify what additional data is needed, if any, to
determine eligibility (or continued eligibility) and the educational
needs of the student. 34 C.F.R. § 300.305(a).
The review is to be made by a group that includes the IEP team and
other qualified professionals, as appropriate. Id. “Other qualified
professionals” include other professionals who may not be a part of
the student’s IEP team in the group that determines if additional
data are needed to make an eligibility determination and determine
the student’s educational needs. Analysis and Comments to the
Regulations, Federal Register, Vol. 71, No. 156, Page 46644 (August
14, 2006).
The review of existing evaluation data does not have to take place in

In limited circumstances, an LEA can conduct an initial evaluation only
through review of existing data on the child. In most instances, review of existing
data on the child would be insufficient for a team to determine whether a child
qualifies as a child with a disability and the nature and extent of the child’s
educational needs. Letter to Copenhaver, 108 LRP 16368 (OSEP 2007).
6
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a meeting. 34 C.F.R. § 300.305(b). Should the IEP team and other
qualified professionals, as appropriate, determine that no
additional data are needed to determine whether the student
continues to be a child with a disability, and to determine the
student’s educational needs, the LEA must notify the student’s
parent(s) of its determination and the reasons for the
determination. 34 C.F.R. § 300.305(d).
The parent(s) must also be advised of the right to request an
assessment to determine whether the student continues to be a
child with a disability, and to determine the student’s educational
needs. 34 C.F.R. § 300.305(d)(1)(ii). The LEA, however, is not
required to conduct an assessment unless requested to do so by the
parent(s). 34 C.F.R. § 300.305(d)(2). There is no requirement that
a reason for the reevaluation be given by the parent(s) and the
reevaluation cannot be conditioned on the parent(s) providing a
reason for requesting a reevaluation. Analysis and Comments to
the Regulations, Federal Register, Vol. 71, No. 156, Page 46640
(August 14, 2006).
Should the IEP team and other qualified professionals, as
appropriate, determine that no additional data are needed, and a
request for an assessment has not been made by the parent(s), then
the review of the existing data may constitute the
evaluation/reevaluation. Letter to Anonymous, 48 IDELR 136
(OSEP 2007). Conversely, should additional data are needed, the
LEA must administer such assessments and other evaluation
measures as may be needed. 34 C.F.R. § 300.305(c).
I.

An LEA proposing to conduct an initial evaluation to determine if a
student qualifies as a child with a disability under § 300.8 must first
provide prior written notice to the parent(s). 34 C.F.R. §
300.300(a). The notice must be written in language
understandable to the general public and provided in the native
language of the parent(s) or other mode of communication, unless
it is clearly not feasible to do so. 34 C.F.R. §§ 300.503(c)(1)(i) and
(ii).

J.

The written notice must also describe the action proposed or
refused by the LEA (34 C.F.R. § 300.503(b)(1)); explain why the
LEA has proposed or refused to take the action (34 C.F.R. §
300.503(b)(2)); describe other options that the IEP team
considered and the reasons why those options were rejected (34
C.F.R. § 300.503(b)(6)); describe each evaluation procedure,
assessment, record, or report the LEA used as a basis for the
proposed or refused action (34 C.F.R. § 300.503(b)(3)); explain
how the procedural safeguards can be obtained (34 C.F.R. §
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300.503(b)(4); 34 C.F.R. § 300.504(a)(1)); and list resources
available to the parent(s) to assist the parent(s) with understanding
the written notice (34 C.F.R. § 300.503(b)(5)).
K.

The IDEA and Missouri law also require parental consent for an
initial evaluation. 34 C.F.R. § 300.300(a); State Plan, p. 34.
Consent means that the parent(s) has been fully informed of all
information relevant to the activity for which consent is sought, in
the parent’s(s’) native language, or other mode of communication
(34 C.F.R. § 300.9(a)); the parent(s) understand(s) and agree(s) in
writing to carry out the activity for which consent is sought, and the
consent describes the activity (34 C.F.R. § 300.9(b)); and the
parent(s) understand(s) that consent is voluntary and may be
revoked at any time (34 C.F.R. § 300.9(c)(1)).7

L.

A parent may revoke consent at any time, but said revocation is
prospective only. 34 C.F.R. §§ 300.9(c)(1), 300.9(c)(2). Upon
revocation of consent for special education and related services, the
LEA must provide the parent with prior written notice before
ceasing the provision of special education and related services. A
parent, however, maintains the right to subsequently request an
evaluation to determine if the student is a child with a disability and
any later requests that his or her student receive special education
and related services must be treated as a request for an initial
evaluation rather than a reevaluation. Letter to Cox, 54 IDELR 60
(OSEP 2009).

M.

Parental consent is not required before reviewing existing data or
administering a test or other evaluation that is administered to all
students, unless consent is required of parents of all students. 34
C.F.R. § 300.300(d).

N.

Unless State law says otherwise, an LEA may use mediation and the
due process hearing procedures to pursue an initial evaluation of a
student when the parent refuses to consent or fails to respond to a
request for consent.8 34 C.F.R. § 300.300(a)(3). The use of
mediation and the due process hearing procedures to pursue an
initial evaluation when the parent refuses to consent or fails to
respond to a request for consent is available in Missouri. State
Plan, p. 34. The LEA, however, is not required to pursue an initial

Should consent be revoked, it does not negate an action that has occurred
after the consent was given and before the consent was revoked. 34 C.F.R. §
300.9(c)(2).
8 Informal methods may be attempted before the LEA opts for mediation
and the due process hearing procedures. Such measures include parent
conferences. Letter to Williams, 18 IDELR 534 (OSEP 1991).
7
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evaluation of a student suspected of having a disability if the parent
does not provide consent for the initial evaluation. The LEA is in
the best position to determine whether, in a particular case, an
initial evaluation should be pursued. Analysis and Comments to
the Regulations, Federal Register, Vol. 71, No. 156, Page 46632
(August 14, 2006); Questions and Answers on IEPs, Evaluations,
and Reevaluations, 111 LRP 63322, Question D-2 (OSERS 2011).
The override procedures are not available for students who are
home-schooled or placed by their parents in private school. 34
C.F.R. § 300.300(d)(4)(i).
O.

A reevaluation of a child with a disability must occur when
conditions warrant9 or if the parent or teacher requests a
reevaluation. 34 C.F.R. § 300.303(a). The reevaluation must occur
at least once every three years, unless the parent and the LEA agree
that a reevaluation is unnecessary.10 34 C.F.R. § 300.303(b)(2).
Additionally, the reevaluation is limited to one per year, unless the
parent and the LEA agree otherwise.11 34 C.F.R. § 300.303(b)(1).

P.

The LEA must obtain informed parental consent prior to
conducting any reevaluation of a child with a disability. 34 C.F.R. §
300.300(c)(1)(i). However, the LEA may proceed with the
reevaluation without informed parental consent if the LEA has
taken reasonable measures to obtain consent and the parent has
not responded.12 34 C.F.R. § 300.300(c)(2); see also Questions
and Answers on IEPs, Evaluations, and Reevaluations, 111 LRP

A substantial change in the student’s academic performance or disabling
condition may warrant a reevaluation of the student.
10 The IDEA does not require that the LEA document agreements with
parents that a reevaluation is unnecessary. Letter to Anonymous, 48 IDELR 136
(OSEP 2007). An agreement between the parent and the LEA is not the same as
parental consent in § 300.9. Rather, an agreement refers to an understanding
between a parent and the LEA and does not need to meet the requirements for
parental consent in § 300.9. Analysis and Comments to the Regulations, Federal
Register, Vol. 71, No. 156, Page 46641 (August 14, 2006).
11 When the parent requests a reevaluation more than once per year but the
LEA is not in agreement, the LEA must provide the parent with prior written
notice of its refusal to conduct the reevaluation. Analysis and Comments to the
Regulations, Federal Register, Vol. 71, No. 156, Page 46640 (August 14, 2006).
12 Should the LEA opt not to use the consent override provision, the LEA
does not need to continue to provide FAPE if it has determined based on existing
data that the student is no longer eligible for special education and related
services. The LEA, however, must provide the parent with written prior notice of
its proposal to discontinue the provision of FAPE. Questions and Answers on
IEPs, Evaluations, and Reevaluations, 111 LRP 63322, Question D-2 (OSERS
2011).
9
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63322, Question D-3 (OSERS 2011). The LEA, however, must
document its attempts to obtain parent consent using the
procedures in § 300.322(d).13 If the parent has refused to consent,
the LEA may, but is not required to, pursue the reevaluation by
using the consent override procedures.14 34 C.F.R. §
300.300(c)(1)(ii).
Q.

Under the IDEA, a team of qualified professional, which must also
include the parent, must determine eligibility. 34 C.F.R. §
300.306(a)(1). A copy of the evaluation report and eligibility
determination must be given to the parent upon completion of
administration of tests and other evaluation materials at no cost to
the parent.15 34 CFR § 300.306.

R.

An independent educational evaluation (IEE) is a procedural
safeguard available under the IDEA that provides the parents with
the opportunity to obtain their own private evaluation of their
student. See, generally, 34 C.F.R. § 300.502. When the parents
disagree with an evaluation obtained by the LEA, the parents have
the right to an IEE at public expense.16 34 C.F.R. § 300.502(b)(1).

These procedures include detailed records of telephone calls made or
attempted and the results of those calls, copies of correspondence sent to the
parent and any responses received, and detailed records of visits made to the
parent’s home or place of employment and the results of those visits. 34 C.F.R. §
300.322(d).
14 Should the LEA elect not to pursue the reevaluation by using the consent
override procedures, the LEA is not required to continue to provide a free and
appropriate public education to child if a review of the existing data indicates that
the child is no longer eligible. The LEA, however, must provide the parent with
prior written notice of its proposal to discontinue special education and related
services. Questions and Answers on IEPs, Evaluations, and Reevaluations, 111
LRP 63322, Question D-4 (OSERS 2011).
15 The failure to provide the parent with copies of the various assessments
encompassing an evaluation may rise to a denial of a FAPE. See, e.g., Amanda J.
v. Clark County Sch. Dist., 260 F.3d 1106, 35 IDELR 65 (9th Cir. 2001) (finding
that the failure to give the parents copies of the assessments indicating the
possibility of autism and the need for further psychiatric assessment violated the
procedural requirements of the IDEA); M.M. v. Lafayette Bd. of Educ., 767 F.3d
842, 64 IDELR 31 (9th Cir. 2014) (finding that the failure of the LEA to provide
the parents with complete RTI data was a procedural violation that denied the
student a FAPE because the parents were unable to meaningfully participate in
the IEP process).
16 An LEA must either grant the parents’ request to fund an IEE or request
a due process hearing when the parents request an IEE because the parents feel
the LEA did not assess all of the student’s educational needs. The LEA cannot
simply “cure” the parents’ concern by simply completing its own assessment.
13
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The parents need not provide prior notification of their
disagreement or even the areas of their disagreement, although the
district can ask. 34 C.F.R. § 300.502(b)(4).
S.

Because the parent has a right to an IEE at public expense, upon
request, the LEA must, without unnecessary delay, either: 1) file a
due process complaint to request a hearing to show that its
evaluation is appropriate (34 C.F.R. § 300.502(b)(2)(i)); or, 2)
ensure that an IEE is provided at public expense,17 unless the LEA
demonstrates in a hearing that the evaluation obtained by the
parent did not meet the LEA’s criteria (34 C.F.R. §
300.502(b)(2)(ii)).

T.

If the LEA files a due process complaint notice to request a hearing
and the final decision is that the LEA’s evaluation is appropriate,
the parent still has the right to an IEE, but not at public expense.
34 C.F.R. § 300.502(b)(3).

U.

An IEE at public expense, or an IEE obtained at private expense,
must be considered by the LEA in any decision made with respect to
the provision of FAPE to the student, provided the IEE meets
agency criteria. 34 C.F.R. § 300.502(c)(1). However, although the
LEA must consider the evaluation, there is no corresponding
obligation to accept the IEE or its recommendations. S.S. v. Bd. of
Educ., Town of Ridgefield, 10 F.3d 87, 20 IDELR 889 (2d Cir.
1993).

Letter to Carroll, 68 IDELR 279 (OSEP 2016).
17 The LEA may not impose conditions or timelines related to obtaining an
IEE at public expense. 34 C.F.R. § 300.502(e)(2). Any delays in timely
completion of an IEE caused by the private evaluator or parents are not the
responsibility of the LEA. See, e.g., Magnum v. Renton Sch. Dist. No. 403, 63
IDELR 277 (9th Cir. 2014) (unpublished).
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VII.

INDIVIDUALIZED EDUCATION PROGRAMS (IEP)
A.

An IEP must be in place before special education or related services
are provided. See 34 CFR § 300.323. The requirements regarding
its development and content are many, see, generally, 34 C.F.R.
§§ 300.320 through 300.328, and are important since the IEP is the
keystone of the student’s program and the IDEA itself.18

B.

Under the IDEA, the IEP team must include: the parents of the
student; at least one regular education teacher of the student (if the
student is, or may be, participating in the regular education
environment);19 at least one special education teacher of the
student, or where appropriate, or at least one special education
provider of the student; a district representative qualified to
supervise/provide special education who is knowledgeable about
the general education curriculum and the district’s available
resources; and, an individual who can interpret the instructional
implications of evaluation results (who may be an existing, required
member of the team other than the parent).
The IEP team may also include, at the discretion of the parents or
LEA, other individuals who have knowledge or special expertise
regarding the student, including related services personnel as
appropriate.20 If transition services are to be considered, with the
consent of the parent or the student who has reached the age of
majority, a representative of any other agency providing/paying for
such service must be present. The student may attend whenever
appropriate. 34 C.F.R. §§ 300.321(a) and (b).

One of the best documents on the interpretation of the IDEA
requirements concerning IEPs is an OSEP “Notice of Interpretation” at Federal
Register, Vol. 64, No. 48 (March 12, 1999), at pp. 12469-12480, referred to as
“Appendix A” to the regulations, which sets forth 40 questions and answers. See
also Questions and Answers on Individualized Education Programs (IEPs),
Evaluations, and Reevaluations, 111 LRP 63322 (OSEP 2011).
19 In an unpublished decision, the Ninth Circuit upheld the LEA’s use of an
assistant principal who was not the student’s teacher but who taught a general
education Spanish class and “may be” responsible for implementing portions of
the student’s IEP. Z.R. v. Oak Park Unified Sch. Dist., 622 F. App’x 630, 66
IDELR 213 (9th Cir. 2015) (unpublished).
20 Parents have the right to bring another individual, including their
attorney, with them to a scheduled IEP team meeting without first providing
advanced notice to the LEA. Letter to Andel, 67 IDELR 156 (OSEP 2016). The
LEA may seek to reschedule the meeting to have its own attorney present
provided the parents agree and there is no delay to the provision of a FAPE to the
student. Id.
18
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C.

The IEP is a written statement for each child with a disability that is
developed, reviewed, and revised in a meeting that must include –
1.

a statement of academic achievement and functional21
performance, including involvement and progress in the
general curriculum (or for preschoolers, participation in
appropriate activities).

2.

measurable annual goals, including academic and functional
goals.22

3.

a statement of the special education and related services and
supplementary aids and services to be provided, and the
anticipated frequency, location, and duration of those
services and modifications.

4.

a statement of program modifications or supports for school
personnel to assist the student in advancing appropriately
toward attaining the annual goals; to be involved in and
make progress in the general education curriculum, and to
participate in extracurricular and other nonacademic
activities; and to be educated with nondisabled students.

5.

an explanation of the extent, if any, to which the student will
not participate with nondisabled students in the regular
class.

6.

a statement of any individual appropriate accommodations
(e.g., testing accommodations) that are necessary to measure
the academic achievement and functional performance of the
student on State and district wide assessments.

7.

transition goals and services.23

8.

a description of how progress towards the IEP goals will be
measured and when progress reports will be provided to the

The term “functional” is understood to mean skills or activities that are
not considered academic or related to a student’s academic achievement (i.e.,
routine activities of everyday living). Analysis and Comments to the
Regulations, Federal Register, Vol. 71, No. 156, Page 46661 (August 14, 2006).
22 The IEP must include short-term objectives for children with disabilities
who take alternate assessments aligned to alternate achievement standards. 34
C.F.R. § 300.320(2)(ii).
23 Under the IDEA, appropriate measurable postsecondary goals and
transition services must be in effect when the student turns 16, or younger if
determined appropriate by the IEP team. 34 C.F.R. § 300.320(b).
21
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parents.
34 C.F.R. § 300.320.
D.

The IEP team must consider –
1.

the strengths of the student.

2.

the concerns of the parent.

3.

the results of the initial or most recent evaluation of the
student.

4.

the academic, developmental, and functional needs of the
student.

5.

the use of positive behavioral interventions and supports,
and other strategies to address any behavior that impedes
the child’s learning or that of others.24

6.

language needs of a child with limited English proficiency.

7.

instruction in Braille and the use of Braille for students who
are blind or visually impaired, unless the IEP team
determines otherwise after an evaluation of the child’s skills
and needs.

8.

the communication needs of the child, and in the case of a
child who is deaf or hard of hearing, opportunities for direct
instruction in the child’s language and communication
mode.

9.

assistive technology devices and service needs.

34 C.F.R. §§ 300.324(a)(1) and (2).
E.

The IEP must be developed within 30 calendar days of the date of
the initial determination that the student needs special education
and related services. See State Plan, p. 53

F.

A copy of the IEP must be provided to the parents at no cost, 34
C.F.R. § 300.322(f). A copy of the IEP must also be accessible to

The regular education teacher, to the extent appropriate, must
participate in decisions regarding positive behavioral intervention strategies,
supplementary aides and services, program modifications and personnel support.
34 CFR § 300.324(a)(3).
24
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each service provider who is responsible for its implementation,
and each must be informed of his or her specific responsibilities
related to implementing the child’s IEP and the specific
accommodations, modifications, and supports that must be
provided for the child in accordance with the IEP. 34 C.F.R. §
300.323(d).
G.

The IEP must be reviewed periodically, but not less than annually,
to determine whether the annual goals for the child are being
achieved. 34 C.F.R. § 300.324(b)(1)(i). The IEP must be revised to
address: 1) any lack of expected progress toward the annual goals
and in the general education curriculum, if appropriate; 2) the
results of any reevaluation; 3) information about the child provided
to, or by, the parents; the child’s anticipated needs; or other
matters. 34 C.F.R. § 300.324(b)(1)(ii).

H.

The IEP may be amended between annual review meetings without
the need for a meeting if the parents and the school district agree
not to convene a meeting for the purposes of making changes to the
IEP. 34 C.F.R. § 300.324(a)(4)(i). The parents must be provided
with prior written notice of any changes to the IEP and receive a
copy of the document that amends or modifies the IEP or, upon
request, a copy of the revised IEP with the amendments
incorporated.25 See Questions and Answers on IEPs, Evaluations,
and Reevaluations, 111 LRP 63322, Question C-10 (OSERS 2011).

I.

There is nothing in the IDEA that requires an IEP to include
specific instructional methodologies. Analysis and Comments to
the Regulations, Federal Register, Vol. 71, No. 156, Page 46665
(August 14, 2006). There may be circumstances in which the
particular teaching methodology that will be used with the student
is an integral part of what is individualized about a student
education. In those circumstances, the teaching methodology will
need to be discussed at the IEP meeting and incorporated into the
student’s IEP.26 In general, however, specific day-to-day

Amending an IEP without ever informing the parent or providing a copy
of the revised IEP to the parent may rise to a denial of a FAPE. See, e.g., M.C. v.
Antelope Valley Union High Sch. Dist., 852 F.3d 840, 69 IDELR 203 (9th Cir.
2017), amended, 117 LRP 21748 (9th Cir. 2017) (rephrasing the statement that
“[a]n IEP is a contract” to an IEP is “like a contract”).
26 J.L. v. Mercer Island Sch. Dist., 575 F.3rd 1025, 52 IDELR 241 (9th Cir.
2009). An LEA, however, is not required to provide the parents’ preferred
teaching methodology when it is established that the recommended program
meets the applicable statutory standard. Dreher v. Amphitheater Unified Sch.
Dist., 22 F.3d 228, 20 IDELR 1449 (9th Cir. 1994). Courts typically defer
questions of educational policy and methodology to the States. See, e.g., Joshua
25
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adjustments in instructional methods and approaches that are
made by either a regular or special education teacher to assist a
disabled student to achieve his or her annual goals would not
normally require action by the student’s IEP team. Analysis and
Comments to the Regulations, Federal Register, Vol. 64, No. 48,
Pages 12552, 12595 (March 12, 1999).
J.

When a student who had an IEP that was in effect in a previous LEA
transfers to a new LEA in the same State within the same school
year, the new LEA in consultation with the parents must provide
comparable services to those provided in the previous IEP until the
new LEA either adopts the child’s previous IEP or develops, adopts,
and implements a new IEP. 34 C.F.R. § 300.323(e). Comparable
services are services like – or similar or equivalent to – those
described in the student’s IEP from the previous LEA. Letter to
Finch, 56 IDELR 174 (OSEP 2010); Sterling A. v. Washoe County
Sch. Dist., 51 IDELR 152 (D. Nev. 2008). When the student
transfers from another State within the same school year, the
requirements are the same except that the new LEA must continue
to provide comparable services until it conducts an evaluation (if
determined to be necessary by the new LEA) and develops, adopts,
and implements a new IEP, if appropriate. 34 C.F.R. § 300.323(f).

A. v. Rocklin Unified Sch. Dist., 319 F. App’x 692, 52 IDELR 64 (9th Cir. 2009)
(unpublished) (upholding an LEA’s use of an eclectic approach that was not itself
peer-reviewed); M.M. v. Sch. Bd. of Miami-Dade County, 437 F.3d 1085, 45
IDELR 1 (11th Cir. 2006) (reminding the parents that the IDEA does not permit
parents to challenge an IEP “on the grounds that it is not the best or most
desirable program for their child”); A.B. v. Anne Arundel Cty. Pub. Schs., 354
F.3d 315, 40 IDELR 121 (4th Cir. 2004) (chastising the district court for
substituting its own views on educational policy); Bend-Lapine Sch. Dist. v. D.W.,
152 F.3d 923, 28 IDELR 734 (9th Cir. 1998) (stating that an LEA is not required
to “cooperate” with the parents when deciding what methodology was to be
used); Hartmann v. Loudoun County Bd. of Educ., 118 F.3d 996 (4th Cir. 1997)
(reversing the district court for its failure to give due weight to the administrative
proceedings and to consider the school district’s discretion when determining an
appropriate program for the student).
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VIII. RELATED SERVICES
A.

“Related services” means supportive services “required to assist a
child … to benefit from special education.” 34 C.F.R. § 300.34(a).
The regulation lists various examples of supportive services that
qualify under the definition (e.g., speech-language, physical and
occupational therapy, counseling, transportation), but the list is not
exhaustive. See id. States have the option to define special
education to include related services. 34 C.F.R. § 300.39(a)(2)(i).

B.

Noteworthy are the number of related services which specifically
address providing services to parents, e.g., “parent counseling and
training,” “psychological services” (including psychological
counseling), and “social work services in schools,” (including group
and individual counseling with the child and family and helping
parents acquire skills to support implementing the IEP and to work
in partnership with schools). 34 C.F.R. §§ 300.34(c)(8), (10) and
(14).

C.

Related services include “medical services,” which is defined to
mean services provided by a licensed physician to determine a
child’s medically related disability that results in the child’s need for
special education and related services, but it does not include
medical devices that are surgically implanted or the maintenance or
replacement of such devices. 34 C.F.R. §§ 300.34(c)(1) and (5).
Thus, a physician is not allowed to provide direct medical services
to a student.

D.

Related services also include school health/nurse services, which
means health services that are designed to enable a child with a
disability to receive FAPE as described in the child’s IEP. School
nurse services are services provided by a qualified school nurse.
School health services are services that may be provided by either a
qualified school nurse or other qualified person. 34 C.F.R. §
300.34(c)(13). However, only those services necessary and
required to be administered during the school day to aid a child
with a disability to benefit from special education must be provided.
Irving Indep. Sch. Dist. v. Tatro, 468 U.S. 883, 555 IDELR 511
(1984) Cedar Rapids Community Sch. Dist., 526 U.S. 66, 29 IDELR
966 (1999). See also Clovis Unified Sch. Dist. v. California Office of
Administrative Hearings, 903 F.2d 635, 16 IDELR 944 (9th Cir.
1990) (holding that just because a service can be provided by
someone other than a physician does not make it a related service;
the service must be required for educational purposes as well).

E.

It is important to distinguish the difference between medically
necessary occupational therapy and physical therapy to address

© 2021 Special Education Solutions, LLC

20

personal needs and therapy that is necessary under the IDEA to
allow the student to participate/benefit/function educationally.
Moreover, there are varying approaches to delivering such services,
e.g., “monitoring” or “consultative” versus “hands-on” or “direct.”
The appropriate method will vary depending upon the particular
needs of the student and his or her goals.
IX.

X.

ASSISTIVE TECHNOLOGY DEVICES (ATD)
A.

ATD means any item, piece of equipment, or product system used
to increase, maintain, or improve the functional capabilities of
children with disabilities. 34 C.F.R. § 300.5. Assistive technology
service means any service that directly assists a child with a
disability in the selection, acquisition, or use of an ATD. 34 C.F.R. §
300.6. The IEP team determines what ATDs and services are
necessary to provide the student with a FAPE.27 34 C.F.R. §
300.24(a)(2)(v).

B.

As a practical matter, school districts have typically not been asked
to provide and bear the expense of eyeglasses, hearing aids, or
medical equipment, such as respirators or even wheelchairs (unless
needed to assist the child benefit from special education). See
Letter to Stohrer, 213 IDELR 209 (OSEP 1989); Letter to Seiler, 20
IDELR 1216 (1993); Analysis and Comments to the Regulations,
Federal Register, Vol. 71, No. 156, Page 46581 (August 14, 2006).
Note, however, that the IDEA expressly excludes a “medical device
that is surgically implanted or the replacement of such device” from
the definition of ATD. 34 C.F.R. § 300.5.

TRANSITION
A.

Transition services means a coordinated set of activities for a child
with a disability that is designed to be within a results-oriented
process focused on improving the academic and functional
achievement of the child with a disability to facilitate the child’s
movement from school to post-school activities (e.g., postsecondary
education, vocational education, integrated employment,
independent living, or community participation). 34 C.F.R. §
300.43(a)(1).

B.

Under the IDEA and Missouri, when the student is no older than 16
(or younger if determined appropriate by the IEP team), and

The failure to specify the assistive technology devices that a student
requires may infringe on the right of the parent to participate in the IEP process.
See, e.g., M.C. v. Antelope Valley Union High Sch. Dist., 852 F.3d 840, 69 IDELR
203 (9th Cir. 2017), amended, 117 LRP 21748 (9th Cir. 2017).
27
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updated annually thereafter, the IEP team must conduct
appropriate transition assessments relating to training, education,
employment, and where appropriate independent living skills. 34
C.F.R. § 300.320(b)(1). Thereafter, the IEP must include
appropriate, measurable postsecondary goals (based on the results
of the assessments) and transition services (including courses of
study) needed to assist the child in reaching those goals.28 34
C.F.R. § 300.320(b)(2).
C.

Postsecondary goals are required in the IEP in the areas of training,
education, and employment, but not required in area of
independent living, unless appropriate.29 It is up to the IEP team to
determine whether IEP goals related to the development of
independent living skills are appropriate and necessary for the child
to receive FAPE. Analysis and Comments to the Regulations,
Federal Register, Vol. 71, No. 156, Page 46668 (August 14, 2006).
The requirement for measurable postsecondary goals relating to
training, education, and employment applies whether or not the
student’s skill levels related to training, education, and employment
are age appropriate. Questions and Answers on IEPs, Evaluations,
and Reevaluations, 111 LRP 63322, Question F-1 (OSERS 2011).

D.

Upon graduation from secondary school with a regular diploma, or
due to exceeding the age eligibility for FAPE under State law, the
school district must provide the child with a summary of the child’s
academic achievement and functional performance, which must
include recommendations on how to assist the student in meeting
the child’s postsecondary goals. 34 C.F.R. § 300.305(e)(3).

E.

Though the IEP team must invite a representative of any
participating agency that is likely to be responsible for providing or
paying for transition services (34 C.F.R. § 300.321(b)(3)), the
agency’s failure to provide services requires the LEA to reconvene
the IEP to identify alternative strategies to meet the transition
objectives for the student set out in the IEP (34 C.F.R. §
300.324(c)(1)).

The lack of appropriate assessments and the failure to adequately
consider the student’s preferences and interests can result in loss of educational
opportunities to the student denying the student a FAPE. See, e.g., Gibson v.
Forest Hills Local Sch. Dist. Bd. of Educ., 655 F. App’x 423, 68 IDELR 33 (6th
Cir. 2016) (unpublished) (affirming award of 425 hours of transition related
services).
29 The periodic progress reporting requirement in 34 C.F.R. §
300.320(a)(3) for annual IEP goals also applies to secondary transition goals
even though the IDEA does not explicitly include post secondary transition goals
in the requirement. Letter to Pugh, 69 IDELR 135 (OSEP 2017).
28
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XI.

EXTENDED SCHOOL YEAR (ESY)
A.

If the IEP team determines on an individual basis that services
beyond a normal school year are necessary for the child to receive a
FAPE, then ESY services must be provided.30 34 C.F.R. §
300.106(a)(2).

B.

Typically, ESY services are provided during the summer months.
However, ESY services may be provided during times other than
the summer, such as before and after regular school hours or during
school vacations, if the IEP team determines that the student
requires ESY services during those time periods in order to receive
FAPE. Analysis and Comments to the Regulations, Federal
Register, Vol. 71, No. 156, Page 46582 (August 14, 2006).

C.

The IDEA does not provide a test to determine when ESY services
are “necessary.” The Comments provide that States may use
“recoupment” and “likelihood of regression or retention” as their
sole criteria but they are not limited to these standards and have
considerable flexibility in determining eligibility for ESY services
and establishing State standards for making ESY determinations.
Id.

D.

Missouri does not subscribe to specific factors. Though in Yaris v.
Special Sch. Dist., 558 F. Supp. 545, 554 IDELR 389 (E.D. Mo.
1983), the court recognized the importance of
regression/recoupment considerations in determining whether a
180-day school year meets the individualized program needs of a
specific student, the DESE advises school districts to consider a
multitude of factors, including:
1.

The nature of the student’s disability;

2.

The severity of the disability;

3.

The areas of learning crucial to the student’s attainment of
self-sufficiency and independence;

4.

The student’s progress, behavioral and physical needs;

5.

Opportunities to practice skills outside the formal classroom
setting;

A policy of a uniform amount of ESY services violates the IDEA. Hoeft
v. Tucson Unified Sch. Dist., 967 F.2d 1298, 19 IDELR 1 (9th Cir. 1992).
30
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6.

Availability of alternative resources;

7.

Areas of the student’s curriculum which need continuous
attention;

8.

The student’s vocational needs;

9.

Ability of the student’s parents to provide educational
structure at home; and

10.

Opportunity for the student to interact with non-disabled
children.

See Extend School Year Polices (revised May 1999), DESE website,
https://dese.mo.gov/special-education/compliance/extendedschool-year-policies, (last visited on Sept. 3, 2021).
XII. PLACEMENTS
A.

A placement decision is a determination of where the LEA will
implement the student’s IEP in the least restrictive environment
(“LRE”). An LEA must ensure that, to the maximum extent
appropriate, children with disabilities are educated with children
who are not disabled. 34 C.F.R. § 300.114(2)(i).

B.

The term “educational placement” refers only to the general type of
educational program in which the student is placed. Concerned
Parents v. New York City Bd. of Educ., 629 F.2d 751, 552 IDELR
147, (2d Cir. 1980), cert. denied, 449 U.S. 1078, 110 LRP 34494
(1981). See also A.W. v. Fairfax Cty. Sch. Bd., 372 F.3d 674 (4th
Cir. 2004).

C.

The IDEA defines IEP to include, inter alia, “the anticipated
frequency, location, and duration of those services.” 34 C.F.R. §
300.320(a)(7) (emphasis added). The term “location,” however, as
used in the IDEA, refers to the type of environment that is the
appropriate place for the delivery of services, and not a particular
school or facility, classroom or teacher. T.Y. v. New York City Dept.
of Educ., 584 F.3d 412, 53 IDELR 69 (2d Cir. 2009), cert. denied,
130 S. Ct. 3277 (2010). Cf. A.K. v. Alexandria City Sch. Bd., 484
F.3d 672, 47 IDELR 245 (4th Cir. 2007), cert. denied, 552 U.S. 1170,
110 LRP 19412 (2008) (holding that, the IEP must identify a
particular school to offer a FAPE when the parents express doubt
concerning the existence of said school).

D.

The Comments to the IDEA regulations discuss the difference
between placement and location. “Placement” refers to the points
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along the continuum of placement options available for a child with
a disability, and “location” refers to the physical surrounding, such
as the classroom, in which a child with a disability receives special
education and related services. Analysis and Comments to the
Regulations, Federal Register, Vol. 71, No. 156, Page 46588 (August
14, 2006). When an LEA has two or more equally appropriate
locations that meet the student’s special education and related
services needs, the LEA has the flexibility to assign the student to a
particular school or classroom. Id.; Letter to Trigg, 50 IDELR 48
(OSEP 2007).
E.

Under IDEA, the placement decision is made by a group of persons,
including the parents, and other persons knowledgeable about the
student, the meaning of the evaluation data, and the placement
options. 34 C.F.R. § 300.116(a)(1); see also Letter to Trigg, 50
IDELR 48 (OSEP 2007) (stating that placement decisions must be
made on an individual, case-by-case basis). The student’s
placement must be determined at least annually based on the
student’s IEP and must be as close as possible to the student’s
home. 34 C.F.R. § 300.116(b).
In Missouri, the IEP team determines placement. State Plan, p. 56.

F.

The placement offer must be in writing and must meet certain
procedural and substantive requirements. 34 C.F.R. § 300.503.

G.

Just as with the initial evaluation of a student, prior notice and
parent consent is necessary regarding an initial placement. 34 CFR
§ 300.300(b)(2). A school district may not go to hearing or use the
mediation procedures in an attempt to override the refusal. 34 CFR
§ 300.300(b)(3).

H.

An LEA, in the traditional exercise of its discretions, can implement
minor changes to the educational program as it may determine to
be necessary within the educational programs provided for its
students. Concerned Parents v. New York City Bd. of Educ., 629
F.2d 751, 552 IDELR 147, (2d Cir. 1980), cert. denied, 449 U.S.
1078, 110 LRP 34494 (1981). Said adjustments do not constitute a
change in the educational placement sufficient to trigger the prior
written notice provisions. See id.

I.

In order for the change to qualify as a change in educational
placement, a fundamental change in, or elimination of a basic
element of the education program, must be identified. Lunceford v.
District of Columbia Bd. of Educ., 745 F.2d 1577, 556 IDELR 270
(D.C. Cir. 1984). [T]he ‘touchstone’ is whether the modification ‘is
likely to affect in some significant way the student’s learning
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experience.’” J.R. v. Mars Area Sch. Dist., 318 F. App’x 113, 52
IDELR 91 (3d Cir. 2009) citing DeLeon v. Susquehanna Cmty. Sch.
Dist., 747 F.2d 149, 556 IDELR 260 (3d Cir. 1984).
J.

Generally, a case-by-case analysis must be conducted to determine
whether a change in placement materially or substantially alters a
student’s program. In making such a determination, the effect of
the change in location on the following factors must be examined:
whether the educational program set out in the student’s IEP has
been revised; whether the student will be able to be educated with
nondisabled students to the same extent; whether the student will
have the same opportunities to participate in nonacademic and
extracurricular services; and whether the new placement option is
the same option on the continuum of alternative placements. Letter
to Fisher, 21 IDELR 992 (OSEP 1994). If this inquiry leads to the
conclusion that a substantial or material change in the student’s
educational program has occurred, the public agency must provide
prior written notice. Id.; see also Letter to Chandler, 59 IDELR 110
(OSEP 2012) (stating that there is no requirement for prior written
notice when the student is simply moving from elementary school
to middle school as part of the normal progress that all students
follow, unless the student’s education program will not be
substantially and materially similar to his/her elementary program
or the student would not be attending the middle school s/he would
normally attend).

K.

The IDEA contemplates that a residential program is necessary to
provide special education and related services to a child with a
disability. See 34 C.F.R. § 300.104. The “test” regarding whether a
residential program is “necessary” is not set forth in any law or rule,
but case law is instructive.
Most courts look to “distinguish between residential placement that
is a necessary predicate for learning and the provision of services
that are unrelated to learning skills.” Kruelle v. New Castle County
Sch. Dist., 642 F.2d 687, 552 IDELR 350 (3d Cir. 1981). The
analysis “must focus … on whether full-time placement may be
considered necessary for educational purposes, or whether the
residential placement is a response to medical, social or emotional
problems that are segregable from the learning process.” Id. See
also Shaw v. Montgomery Cty. Bd. of Educ., 364 F. App’x 47, 53
IDELR 313 (4th Cir. 2010) (unpublished) citing Burke Cty. Bd. of
Educ. v. Denton, 895 F.2d 973, 16 IDELR 432 (4th Cir. 1991)
(adopting the standard articulated in Kruelle and holding that
where the residential placement is necessitated by medical, social,
or emotional problems that are segregable from the learning
process, the school district does not need to fund the residential
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placement); Ashland Sch. Dist. v. E.H., 587 F.3d 1175, 53 IDELR
177 (9th Cir. 2009) citing Clovis Unified Sch. Dist. v. Cal. Office of
Admin. Hearings, 903 F.2d 635, 16 IDELR 944 (9th Cir. 1990)
(“Accordingly, ‘our analysis must focus on whether [the residential]
placement may be considered necessary for educational purposes,
or whether the placement is a response to medical, social, or
emotional problems that is necessary quite apart from the learning
process.”); Taylor v. Honig, 910 F.2d 627; 16 IDELR 1138 (9th Cir.
1990) (finding that placement in a psychiatric hospital was
necessary to meet student’s educational needs). While it may be
possible in some situations to determine whether the medical,
social or emotional problems are segregable from the learning
process, the emotional, medical and educational problems may be
“so intimately intertwined that realistically it is not possible for the
Court to perform the Solomon-like task of separating them.” North
v. Dist. of Columbia Bd. of Educ., 471 F. Supp. 136, 551 IDELR 157
(D.D.C. 1979); but see Forest Grove Sch. Dist. v. T.A., 638 F.3d
1234, 56 IDELR 185 (9th Cir. 2011) (affirming the lower court’s
decision denying the parents’ request for tuition reimbursement for
the student’s residential placement because the nature of the
placement was for non-educational purposes). In such case, “the
unseverability of such needs is the very basis for holding that the
services are an essential prerequisite for learning.” Kruelle v. New
Castle County Sch. Dist., 642 F.2d 687, 552 IDELR 350 (3d Cir.
1981); Ash v. Lake Oswego Sch. Dist., 980 F.2d 585, 19 IDELR 482
(9th Cir. 1992).
If a residential program is, therefore, required due to a student’s
emotional problems, and the student’s emotional problems prevent
the student from making meaningful educational progress, the
IDEA requires the State to pay for the costs of the placement. See,
e.g., M.H. v. Monroe-Woodbury Cent. Sch. Dist., 296 F. App’x 126,
51 IDELR 91 (2d Cir. 2008); Mrs. B. v. Milford Bd. of Educ., 103
F.3d 1114, 25 IDELR 217 (2d Cir. 1997).
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XIII. LEAST RESTRICTIVE ENVIRONMENT (LRE)
A.

Generally, LRE means that children with disabilities must be
educated with children without disabilities to the maximum extent
appropriate considering various factors. In years past, the term
“mainstreaming” was used, albeit not a legal term. More recently,
the term “inclusion” is used, but it also is not a legal term.
The IDEA requires that “to the maximum extent appropriate”
children with disabilities be educated with children without
disabilities and that segregation occur only when the “nature or
severity of the disability is such that education in regular classes
with the use of supplementary aids and services cannot be achieved
satisfactorily.” 34 C.F.R. § 300.114. The factors to be considered in
determining the LRE for a student include: the proximity of the
placement to the student’s home; whether the student is educated
in the school that s/he would attend if nondisabled (unless the IEP
requires some other arrangement); and any potential harmful effect
on the student or on the quality of services that s/he needs. 34
C.F.R. §§ 300.116(b), (c), and (e).

B.

LRE is not an option. It is a mandate. But the student does not
have an absolute right to be in a general education classroom or in
their “home” school. The student only has the right to have such
considered first and rejected for good reason.31 The LRE for each
student must be determined based upon an analysis of the above
factors and that student’s individualized situation. Bottom line, the
LRE mandate creates tension between two IDEA requirements: (1)
educating the student to the maximum extent appropriate in
general education settings with supports, while also (2) meeting all
of the student’s unique needs, academically, socially, behaviorally,
etc. See Wilson v. Marana Unified Sch. Dist. No. 6, 735 F.2d 1178,
556 IDELR 101 (9th Cir. 1984); Bend-Lapine Sch. Dist. v. D.W., 152
F.3d 923, 28 IDELR 734 (9th Cir. 1998). See also B.S. v. PlacentiaYorba Linda Unified Sch. Dist., 306 F. App’x 397, 51 IDELR 237
(9th Cir. 2009) (unpublished) (holding that the benefits of
mainstreaming were minimal compared to the student’s need for
more intensive instruction).

C.

The IDEA and its regulations do not set down a “test” to determine
LRE. The Eighth Circuit has adopted the standard set forth in
Roncker v. Walter, 700 F.2d 1058, 554 IDELR 381 (6th Cir. 1983),
cert. denied, 464 U.S. 865 (1983). Specifically, the Eighth Circuit

“Mainstreaming which results in total failure, where separate teaching
would produce superior results, is not appropriate and satisfactory.” Capistrano
Unified Sch. Dist. v. Wartenberg, 59 F.3d 884, 22 IDELR 804 (9th Cir. 1995).
31
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has held that segregating a student with a disability is appropriate
when (1) the student will not benefit from education in the general
education environment, (2) the benefits of being educated
separately far outweigh the benefit of being included, and (3) the
student is disruptive. Pachl v. Sch. Bd. of Anoka-Hennepin Indep.
Sch. Dist. No. 11, 453 F.3d 1064, 46 IDELR 1 (8th Cir. 2006) citing
A.W. v. Dept. of Elementary and Secondary Educ., 813 F.2d 158,
558 IDELR 294 (8th Cir. 1987).
D.

Participating in general education settings is not an all or nothing
matter. Some of the student’s needs might be met in a general
education setting (with supports), while other needs might be met
in special education settings.

E.

The LRE principles also apply to the preschool setting,32
transportation of a student to and from school, nonacademic and
extracurricular services and activities, such as recess, meals,
athletics, and groups, and ESY.

XIV. EQUITABLE PARTICIPATION
A.

Under the IDEA, parentally-placed private school children with
disabilities may receive special education and related services. 34
C.F.R. §§ 300.132(a) and (b). Each LEA must locate, identify, and
evaluate all children with disabilities who are enrolled by their
parents in private, including religious schools located in the school
district served by the LEA. 34 C.F.R. § 300.131(a). To the extent
consistent with the number and location of parentally-placed
private school children with disabilities, the LEA must afford IDEAeligible parentally placed private school students with an
opportunity for equitable participation in the services funded by the
IDEA that the LEA determines to make available to parentally
placed private school students. Questions and Answers on Serving
Children with Disabilities Placed by Their Parents in Private Schs.,
111 LRP 32532 (OSERS 2011).

B.

A services plan must be developed and implemented for each
eligible parentally placed private school child with a disability by
the LEA in which the private school is located. 34 C.F.R. §
300.132(b). Parentally-placed private school children with
disabilities may receive a different amount of services than children
with disabilities in public school. 34 C.F.R. § 300.138(a)(2).
Moreover, no parentally-placed private school child with a disability
has an individual right to receive some or all of the special
education and related services that the student would receive if

32

Dear Colleague Letter, 69 IDELR 106 (OSEP 2017).
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enrolled in a public school. 34 C.F.R. § 300.137(a). Accordingly,
access to the due process and state complaint procedures is limited
to a claim that an LEA has failed to meet the child find
requirements. 34 C.F.R. § 300.140.
C.

XV.

Under IDEA, the LEA where a student attends private school is
responsible for ensuring equitable participation.33 34 C.F.R. §
300.133. If a parentally placed private school student also resides
in that LEA, then the LEA would be responsible for making FAPE
available to the student, unless the parent makes clear his or her
intent to keep the student enrolled in the private school located in
the LEA. Analysis and Comments to the Regulations, Federal
Register, Vol. 71, No. 156, Page 46593 (August 14, 2006); see also
Letter to Wayne, 73 IDELR 263 (OSEP Jan. 29, 2019). If a
parentally placed private school student resides in a different LEA,
the school district in which the private school is located is not
responsible for making FAPE available to that student, but the LEA
of the student’s residence would be responsible for making FAPE
available to the student.

DISCIPLINE
A.

Under the IDEA, there are different rules governing the discipline
of children with disabilities, and the requirements differ depending
on the number of days the student is being removed from his
normal setting. See, generally, 34 C.F.R. § 300.530.

B.

A child with a disability can be removed for violating a code of
student conduct from his or her current placement to an
appropriate interim alternative educational setting, another setting,
or suspension for not more than 10 consecutive school days (to the
extent those alternatives are applied to students without
disabilities) and for additional removals of not more than 10
consecutive school days in the same school year for separate
incidents of misconduct that do not constitute a change of
placement. 34 C.F.R. § 300.530(b). This is commonly referred to
as a short-term removal.

C.

For short-term removals, the LEA is not required to provide
services to the student, unless services are provided to students
without disabilities who are similarly removed. 34 C.F.R. §

For additional information on serving children with disabilities
voluntarily placed in private schools, see Questions and Answers on Serving
Children with Disabilities Placed by Their Parents in Private Schools, 111LRP
32532 (OSEP 2011).
33
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300.530(d)(3).
D.

In the disciplinary context, a change in placement occurs if –
1.

the removal is for more than 10 consecutive school days; or

2.

the student is subjected to a series of removals that
constitute a pattern because the number of school days
exceeds 10 days, the student’s behavior is substantially
similar to the behavior in previous incidents that resulted in
the series of removals, and such additional factors as the
length of each removal, the total amount of time the student
has been removed, and the proximity of the removals to one
another.

34 C.F.R. § 300.536(a). The LEA (not necessarily the IEP team)
determines on a case-by-case basis whether a pattern of removals
constitutes a change of placement, and such determination is
subject to review by a hearing officer. 34 C.F.R. § 330.536(b).
E.

An in-school suspension would not be considered part of the days of
suspension provided the student is afforded the opportunity to
continue to appropriately participate in the general curriculum,
continue to receive the services specified in his or her IEP, and
continue to participate with nondisabled students to the extent they
would have in their current placement. However, portions of a
school day that a student has been suspended may be considered
when determining whether there is a pattern of removals. Analysis
and Comments to the Regulations, Federal Register, Vol. 71, No.
156, Page 46715 (August 14, 2006).

F.

A bus suspension would count as a day of suspension if bus
transportation were listed on the student’s IEP, unless the LEA
provides the bus service in some other way, because that
transportation is necessary for the student to obtain access to the
location where services will be delivered. Id.

G.

A long-term removal is one of over 10 consecutive school days.
Establishing whether the removal is short or long-term is important
because of the additional requirements imposed on long-term
removals.

H.

Once a long-term removal is initiated (i.e., a decision is made to
change the student’s placement), the LEA, the parents, and relevant
members of the IEP team must convene a meeting to review all
relevant information in the student’s file, including the IEP, and
any relevant information provided by the parents to determine if
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the misconduct was caused by, or had a direct and substantial
relationship to, the student’s disability or if the misconduct was the
direct result of the LEA’s failure to implement the IEP. 34 C.F.R. §
300.530(e)(1). This process is known as a manifestation
determination review. See id.
I.

The manifestation determination must occur within 10 school days
of the decision to change the student’s placement. 34 C.F.R. §
300.530(e)(1).

J.

If it is determined that the conduct is not a manifestation of the
student’s disability, the LEA may apply the relevant disciplinary
procedures to the student in the same manner and for the same
duration as the procedures would be applied to students without
disabilities. 34 C.F.R. § 300.530(c). The LEA, however, must
continue to provide the student with educational services so as to
enable the student to continue to participate in the general
education curriculum, although in another setting, and to progress
towards meeting the goals set out in his or her IEP. In addition, the
student must receive, as appropriate, a functional behavioral
assessment (FBA), and behavioral intervention services and
modifications to address the behavior violation so that it does not
recur. 34 C.F.R. § 300.530(d)(1). The IEP team determines what
services are to be provided to the student. 34 C.F.R. §
300.530(d)(5).

K.

Participation in the general education curriculum does not require
the LEA to replicate every aspect of the services that the student
would have received in his or her classroom. Analysis and
Comments to the Regulations, Federal Register, Vol. 71, No. 156,
Page 46716 (August 14, 2006).

L.

If it is determined that the misconduct is a direct result of the LEA’s
failure to implement the student’s IEP, the LEA must take
immediate steps to remedy those deficiencies. 34 C.F.R. §
330.530(e)(3).

M.

If it is determined that the conduct is a manifestation of the
student’s disability, a long-term removal cannot take place. The
student must be returned to the placement from which s/he was
removed, unless the parents and the LEA agree to a change of
placement as part of the modification of the behavioral intervention
plan. 34 C.F.R. § 300.530(f)(2). An IEP team meeting must also be
convened to either (1) conduct an FBA, unless one had already been
done, and implement a behavior intervention plan (BIP) for the
student; or (2) review the existing BIP, if one had already been
developed, and modify it, as necessary, to address the behavior. 34
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C.F.R. § 300.530(f)(1).
N.

A student may be removed to an interim alternative educational
setting (IAES) for not more than 45 school days without regard to
whether the behavior is determined to be a manifestation of his or
her disability, if the student (1) carries/possesses a weapon in
school or at school functions; (2) knowingly possesses or uses illegal
drugs or sells/solicits the sale of a controlled substance in school or
at school functions; or (3) inflicts serious bodily injury upon
another person in school or at school functions. 34 C.F.R. §
300.530(g). Note that the IDEA continues to require a
manifestation determination even though the outcome of the
meeting does not much matter to whether the LEA removes the
student to the IAES. 34 C.F.R. § 300.530(g).

O.

The IEP team determines the IAES for services, and the setting
must enable the student to continue to participate in the general
education curriculum and to progress toward meeting the goals set
out in the student’s IEP, as well as appropriate behavior
interventions. 34 C.F.R. §§ 300.530(d)(1) and 300.531. The LEA
cannot limit an IEP team to offering home instruction as the sole
IAES option. Questions and Answers on Discipline Procedures, 52
IDELR 231 (OSERS 2009).

P.

The parents of a child with a disability who disagree with the
placement decision or the manifestation determination resulting
from a disciplinary removal may challenge said decision by
requesting a hearing. 34 C.F.R. § 300.532(a). An LEA that believes
maintaining the current placement of the student is substantially
likely to result in injury to the student or others, may seek to have
the hearing officer order a change in placement to an IAES. 34
C.F.R. §§ 300.532(a) and (b)(2)(ii). The disciplinary hearing must
be expedited. 34 C.F.R. § 300.532(c)(1). The hearing must occur
within 20 school days of the date the complaint requesting the
hearing was filed and the hearing officer must issue a decision
within 10 school days after the hearing. 34 C.F.R. § 300.532(c)(2).

Q.

The resolution meeting must occur within seven days of the LEA
and SEA receiving notice of the due process complaint and must be
completed within 15 days. 34 C.F.R. § 300.532(c)(3).

R.

There are no procedures to challenge the sufficiency of the due
process complaint requesting an expedited hearing. Analysis and
Comments to the Regulations, Federal Register, Vol. 71, No. 156,
Page 46725 (August 14, 2006). Nor is there any requirement that
the LEA file a response to the parent’s complaint. See 34 C.F.R. §
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300.532(c).
S.

Students who have not been determined eligible for special
education and related services and are subject to disciplinary
removal may assert IDEA protections if it is shown that the LEA
had knowledge that the student was a child with a disability. 34
C.F.R. § 300.534(a). An LEA is deemed to have knowledge that the
student is a child with a disability if before the behavior that
precipitated the disciplinary action occurred, (1) the parent
expressed concern in writing to supervisory/administrative
personnel of the LEA or a teacher that the student needed special
education, (2) the parent requested an evaluation, or (3) the teacher
or other district staff express specific concerns about a pattern of
behavior directly to the director of special education or the
supervisory staff. 34 C.F.R. § 300.534(b). An LEA is not deemed to
have knowledge if the parent did not allow the student to be
evaluated, the student was evaluated and found not eligible, or the
parent refused special education services. 34 C.F.R. § 300.534(c).
If a request for evaluation is made after the student is subjected to
disciplinary measures, the evaluation is to be expedited. But,
pending results of the evaluations, the student remains in the
placement determined by the LEA. 34 C.F.R. § 300.534(d)(2).

XVI. PARENTAL STATUS
A.

“Parent” is defined to mean not only a biological or adoptive parent
but also a guardian or a person acting as a parent (e.g., relative with
whom student lives or one legally responsible for student’s welfare),
as well as a surrogate parent. 34 C.F.R. § 300.30. If no parent can
be identified, after reasonable efforts by the district, or the student
is a ward of the state, the district must assign an individual to act as
a surrogate for the parent and there are procedures relating to the
training and selection of such persons. See 34 C.F.R. § 300.519.

B.

If a foster parent meets certain requirements, the person can be a
parent within the meaning of the IDEA. 34 C.F.R. § 300.30(a)(2).

C.

In divorce situations, care should be taken to examine the order
regarding custody to determine whether custody lies with just one
parent or joint and whether it includes educational matters. Where
there is joint custody, both parents have the right to participate in
the IEP meeting and challenge it. Moreover, non-custodial parents
have been held to have rights, albeit not contesting an IEP (e.g.,
access to records, participating in an IEP team meeting, observing
the student in school, etc.). See, e.g., Navin v. Park Ridge Sch.
Dist. No. 64, 36 IDELR 235 (N.D. Ill. 2002), aff’d, 49 F. App’x 69,
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104 LRP 18051 (7th Cir. 2002) (unpublished); Smith v. Meeks, 69
IDELR 29 (N.D. Ill. 2016).
XVII.

PROCEDURAL SAFEGUARDS, GENERALLY
A.

Each LEA is required to establish, maintain, and implement the
IDEA’s procedural safeguards. 34 C.F.R. § 300.500. Included
among said safeguards are the right to examine records, the
appointment of a surrogate parent if the parent is
unknown/unavailable, independent educational evaluations, the
right to file complaints for alleged violations of law, the right to
request a due process hearing, prior notice and consent, notice of
the procedural safeguards, the right to have the student “stay put”
pending appeals, and attorneys’ fees if a prevailing party. See 34
C.F.R. § 300.503.

B.

The safeguards notice must be given to the parent only once a year,
except that a copy must also be given to the parents upon initial
referral or a request for an evaluation, upon receipt of the first due
process complaint or State complaint, when the decision is made to
change the student’s placement because of a disciplinary removal,
and upon the request of the parent. 34 C.F.R. § 300.504(a).

C.

When a district proposes/refuses to initiate/change the
identification, evaluation, placement or FAPE of a student, prior
written notice (PWN) must be provided to the parent which
includes: a description of the action proposed/refused; an
explanation of why the LEA proposed/refused to take the action; a
description of other options considered and why said options were
rejected; a description of each evaluation procedure/test/report
used by the LEA as a basis for the proposed/refused action; and a
description of other relevant factors to the LEA’s proposal/refusal.
34 C.F.R. §§ 300.503(a) and (b). The parent must also be advised
of where to get a copy of procedural safeguards and of sources to
contact to obtain assistance in understanding their rights. 34
C.F.R. §§ 300.503(b)(4) and (5).

D.

A parent or LEA must be afforded the opportunity to resolve
disputes arising under federal and State law and regulations
through either a due process complaint (see 34 C.F.R. § 300.507),
mediation (see 34 C.F.R. § 300.506), State complaint (see 34 C.F.R.
§ 300.151), or a combination thereof.

E.

If the parents are the “prevailing party” resulting from a due
process complaint, they may be awarded reasonable attorneys’ fees
and related costs (but not expert witness fees) by a court. 34 C.F.R.
§ 300.517(a)(1)(i); see also Arlington Central Sch. Dist. Bd. of Educ.

© 2021 Special Education Solutions, LLC

35

v. Murphy, 548 U.S. 291, 45 IDELR 267 (2006). Factors
considered include the reasonableness of the rate, whether either
party unreasonably protracted the resolution, the time spent, and
whether the parents were justified in refusing a settlement offer
made 10 days or more prior to the hearing which was “more
favorable” than the eventual decision. See, generally, 34 C.F.R. §
300.517(c). If at the time the hearing is requested the parents
refuse to provide notice to the school district of the problems
causing the hearing request and proposed solutions “to the extent
known and available to the parents at the time,” any potential
request for attorneys’ fees by the parents could be reduced or
denied. 34 C.F.R. § 300.517(c)(4)(iv).
F.

Attorneys’ fees may not be awarded relating to any meeting of the
IEP team unless the meeting is convened as a result of an
administrative proceeding or judicial action. 34 C.F.R. §
300.517(c)(2)(ii).

G.

An SEA or LEA can recover attorneys’ fees from the parents’
attorney who requests a hearing or starts a court action that is
“frivolous, unreasonable, or without foundation” or continues to
litigate after the litigation has become such. 34 C.F.R. §
300.517(a)(1)(ii). Attorneys’ fees can also be recovered from either
the parents’ attorney or the parents if the parents’ request for
hearing or a subsequent court action “was presented for any
improper purpose, such as to harass, to cause unnecessary delay, or
to needlessly increase the cost of litigation.” 34 C.F.R. §
300.517(a)(1)(iii).

NOTE:

REDISTRIBUTION OF THIS OUTLINE WITHOUT
EXPRESSED, PRIOR WRITTEN PERMISSION FROM ITS
AUTHOR IS PROHIBITED.
THIS OUTLINE IS INTENDED TO PROVIDE WORKSHOP
PARTICIPANTS WITH A SUMMARY OF SELECTED
STATUTORY PROVISIONS AND SELECTED JUDICIAL
INTERPRETATIONS OF THE LAW. IN USING THIS
OUTLINE, THE PRESENTER IS NOT RENDERING LEGAL
ADVICE TO THE PARTICIPANTS.
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I.

INTRODUCTION
A.

In 2004, Congress reauthorized the Individuals with Disabilities
Education Act as the Individuals with Disabilities Education
Improvement Act.1

B.

The special education due process hearing should be distinguished
from court litigation in several ways. Granted, the due process
hearing should provide a legal resolution to the dispute in a fair and
expeditious manner. However, it should also serve an additional
function. Unlike in court litigation, in special education due
process hearings, the parties must continue to interact with one
another after the hearing in order to educate the student. The
hearing process, therefore, should attempt to establish a postdecision basis for the parties to work together as partners to
educate the student.

C.

A few parents, school districts, and their advocates/attorneys, for a
variety of motivations, abuse due process procedures by refusing to
cooperate, acting uncivilly/unprofessionally, being an overly
zealous advocate and/or attacking the other party’s motives. Such
actions can be the result of a party’s love for “the fight,” the lack of
an advocate/attorney knowledgeable in special education, a
dysfunctional family/administration, or other reasons. The price
for abuse of due process procedures is twofold. Such abuse can

See Pub. L. No. 108-446, 118 Stat. 2647 (Dec. 3, 2004), effective July 1,
2005. The amendments provide that the short title of the reauthorized and
amended provisions remains the Individuals with Disabilities Education Act
(“IDEA”). See Pub. L. 108-446, § 101, 118 Stat. at 2647; 20 U.S.C. § 1400 (2006)
(“This chapter may be cited as the ‘Individuals with Disabilities Education Act.’”).
1
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consume extraordinary amounts of time and expense. In addition,
during the ensuing “battle,” the parent/district relationship
deteriorates and often the student suffers educationally and
otherwise.

II.

D.

How the hearing officer manages the process (i.e., conducts
himself/herself, allows the parties to conduct themselves, handles
the prehearing conference and the hearing, and articulates the
decision) is all extremely important in accomplishing all of the
above functions (i.e., legal resolution, fair and expeditious
determination, basis to work together).

E.

The hearing officer’s primary responsibility in resolving the dispute
is to implement the law (i.e., the IDEA and its regulations, and
related State statute and regulations) to assure the student receives
the programs and services the IDEA mandates – even if that means
intruding, to some extent, on the adversary aspect of the process
(e.g., taking witnesses out of turn; requiring all direct and cross
examination of a witness at one time to avoid delay and
inefficiency; or asking questions of a witness over the objection of a
party).

F.

Hearing officers do, and must, wisely exercise broad authority in
their handling of the hearing process. This outline provides a review
of hearing officer authority under the IDEA to manage the hearing
process, and identifies various strategies which can lead to a:
1.

more efficient and effective use of the due process
procedures; and

2.

resolution of the dispute by decision or settlement that
perhaps will serve as the basis for a collaborative, working
relationship between the parent(s) and school district staff in
the future.

BASIC PROCEDURAL REQUIREMENTS AND/OR SUPPORTS
A.

Under the IDEA and the Missouri State Plan for Special Education,
the parent has the right to 1.

2

Written notice when the district proposes, or refuses, to
initiate or change the identification, evaluation, or
educational placement of the child or the provision of a free
appropriate public education (“FAPE”) to the child.2 The
parent is also entitled to related information, notably sources

34 CFR § 300.503(a).
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for parent to contact to obtain assistance in understanding
the IDEA’s provisions.3

B.

2.

A hearing on any matter for which notice is required.4

3.

Information on any available free or low cost legal or other
relevant service.5

4.

An award of reasonable attorney’s fees if a “prevailing
party.”6

5.

An impartial hearing officer not involved in the education of
the child or having a personal/professional interest
conflicting with his or her objectivity.7

6.

An appeal of the decision within a prescribed timeline8 either
to State or federal district court.9

Hearing Rights
1.

The IDEA mandates that any party to a hearing has the right
to –
a.

be accompanied and advised by counsel and by
individuals with special knowledge or training with
respect to the problems of children with disabilities;

b.

present evidence and confront, cross-examine, and
compel the attendance of witnesses;

34 CFR §§ 300.503(b) – (c).
34 CFR § 300.507(a). A parent (or the school district) may file a due
process complaint on any of the matters relating to the identification, evaluation
or educational placement of a child with a disability or the provision of FAPE to
the child. Id.
5 34 CFR § 300.507(b).
6 34 CFR § 300.517(a)(1)(i).
7 34 CFR § 300.511(c).
8 The party bringing the action shall have 90 days from the date of the
decision of the hearing officer or, if applicable, the decision of the State review
official, to file a civil action, or, if the State has an explicit timeline limitation for
bringing civil actions under the IDEA, in the time allowed by that State law. 34
C.F.R. § 300.516(b). In Missouri, an adverse decision must be appealed within
45 calendar days from its issuance to State or federal district court. MO State
Plan for Special Education (rev. March 2021) (hereinafter, “State Plan”), p. 79.
9 34 CFR 300.516(a).
3

4
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c.

prohibit the introduction of any evidence at the
hearing that has not been disclosed to that party at
least five business days before the hearing;

d.

obtain a written or, at the option of the parents, an
electronic verbatim record of the hearing; and

e.

written or, at the option of the parents, an electronic
findings of fact and decisions.10

2.

The IDEA also provides that, not less than five business days
prior to a hearing, each party shall disclose to all other
parties all evaluations completed by that date, and
recommendations on the offering party’s evaluations, that
the party intends to use at the hearing.11 However, unlike the
right of a party under § 300.512(a)(3) to prohibit any
evidence which has not been disclosed within five business
days of the hearing, under § 300.512(b)(2), the hearing
officer has discretion on whether to bar any party that fails to
comply with § 300.512(b)(1) from introducing the relevant
evaluation or recommendation at the hearing without the
consent of the other party.12

3.

The IDEA provides the parent with three additional hearing
rights.

4.

a.

The right to have the child who is the subject of the
hearing present;

b.

The right to open the hearing to the public; and

c.

The right to have the record of the hearing and the
findings of fact and decisions provided to the parent
at no cost.13

Each hearing must be conducted at a time and place that is
reasonably convenient to the parents and child involved.14

20 U.S.C. § 1415(h)(1) – (4); 34 C.F.R. § 300.512(a)(1) – (5).
20 U.S.C. § 1415(f)(2)(A); 34 C.F.R. § 300.512(b)(1).
12 20 U.S.C. § 1415(f)(2)(B); 34 C.F.R. § 300.512(b)(2).
13 34 C.F.R. § 300.512(c).
14 34 C.F.R. § 300.515(d).
10
11
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5.

Judicial Decisions / Federal Policy/Guidance
a.

The IDEA permits a non-attorney advocate to
accompany and advise a party at a hearing. See 20
U.S.C. § 1415(h)(1); 34 C.F.R. § 300.512(a)(1).
However, the IDEA does not address whether nonattorney advocates who have “special knowledge or
training with respect to the problems of children with
disabilities” can represent parties at hearings. The
issue of whether non-attorney advocates may
represent parties to a due process hearing is a matter
that is left to each State to decide.15 Analysis and
Comments to the Regulations, Federal Register, Vol.
73, No. 156, Page 73017 (December 1, 2008). If State
law is silent on the issue, and doing so would not be
deemed to constitute “the unauthorized practice of
law” in the State, a non-attorney advocate may
represent, not just accompany and advise, a party at
a hearing. Analysis and Comments to the
Regulations, Federal Register, Vol. 73, No. 156, Page
73018 (December 1, 2008).
In Missouri, non-attorney advocates cannot represent
parties at hearings.16

C.

Hearing Officer Qualifications
1.

Competence.
a.

IDEA 2004 sets forth minimum qualifications for
hearing officers who preside over IDEA hearings.17
Specifically, an IDEA hearing officer shall i.

possess knowledge of, and the ability to
understand, the provisions of the IDEA,
Federal and State regulations pertaining to the
IDEA, and legal interpretations of the IDEA by
Federal and State courts;

ii.

possess the knowledge and ability to conduct
hearings in accordance with appropriate,

There are a number of States that expressly prohibit representation by
non-attorney advocates while others expressly permit it. See Perry A. Zirkel, Lay
Advocates and Parent Experts under the IDEA, 217 EDUC. L. REP. 19 (2007).
16 See State Plan, p. 77.
17 See, generally, 20 U.S.C. § 1415(f)(3)(A).
15
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standard legal practice; and
iii.

2.

possess the knowledge and ability to render
and write decisions in accordance with
appropriate, standard legal practice.18

b.

However, because standard legal practice will vary
depending on the State in which the hearing is held,
the requirements that the hearing officer possess the
knowledge and ability to conduct hearings and render
and write decisions in accordance with appropriate,
standard legal practice, are general in nature.19

c.

Equally, the IDEA does not provide for training
requirements.20 However, each State must ensure
that individuals selected to conduct impartial due
process hearings are sufficiently trained.21 Each State
is tasked with determining the required training and
the frequency of the required training, consistent with
State rules and policies.22

Impartiality.
a.

The IDEA and Missouri’s State Plan23 recognizes the
importance of an independent, fair and impartial
hearing system. The IDEA prohibits –

20 U.S.C. § 1415(f)(3)(A)(ii) – (iv).
See, generally, id.
20 See, generally, 20 U.S.C. § 1415(f)(3)(A); see also C.S. by Struble v.
California Dep’t of Educ., 50 IDELR 63 (S.D. Cal. 2008) (unpublished) (denying
the parent’s request for a temporary restraining order to enjoin the California’s
Department of Education from contracting with the Office of Administrative
Hearings on the grounds that the parent did not have standing to challenge the
Department’s training requirements, as the requirement is not in the IDEA but
an obligation between two contracting parties); Carnwath v. Grasmick, 115 F.
Supp. 2d 577, 33 IDELR 271 (D. Md. 2000) (dismissing the parent’s claims
against the State education agency because there is no federal right to a
competent or knowledgeable ALJ); Cavanagh v. Grasmick, 75 F. Supp. 2d 446,
31 IDELR 158 (D. Md. 1998) (“Standards for ALJ competency and training are
not found within the statutory provisions of the IDEA….Thus, ALJ competency
and training appear to be governed solely by state law standards.”).
21 Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46705 (August 14, 2006).
22 Id.
23 See, e.g., State Plan, p. 79.
18
19

© 2021 Special Education Solutions, LLC

6

i.

an employee of the SEA or LEA involved in the
education or care of the child from serving as a
hearing officer.24

ii.

persons with an actual bias because of a personal
or professional interest that conflicts with the
person’s objectivity in the hearing.25

b.

However, IDEA does not establish standards for the
ethical conduct of hearing officers. The application of
State judicial code of conduct standards is a State
matter.26

c.

Missouri further limits who can serve as a Hearing
Commissioner for special education matters to the
following individuals:

d.

i.

Hearing Commissioners who have been
employed within the last five years by a public
agency or organization engaged in special
education parent or student advocacy;

ii.

Hearing Commissioners who have performed
work for a public agency or for a parent or
student as a special education advocate within
the last five years as an independent contractor
or consultant;

iii.

Hearing Commissioners employed within the
last five years by the State Board of Education or
DESE;

iv.

Hearing Commissioners who have performed
work for the State Board of Education or DESE
within the last five years as an independent
contractor or consultant; and

Hearing Commissioners who have been a party to a
special education proceeding as an attorney, parent,
or student.27

20 U.S.C. § 1415(f)(3)(A)(i)(I).
20 U.S.C. § 1415(f)(3)(A)(i)(II).
26 Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46705 (August 14, 2006).
27 State Plan, pp. 79 – 80.
24
25
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e.

In Missouri, Hearing Commissioners have an
affirmative obligation to seek out any conflict of
interest and withdraw from any matter in which a
conflict is identified.28 By analogy, the recusal
standards for federal justices, judges, and magistrates
can be looked to, namely: “Any justice, judge, or
magistrate of the United States shall disqualify
himself in any proceeding in which his impartiality
might reasonably be questioned.”29 The Court in
Liteky v. United States30 explained this statute as one
which “forbids partiality whether grounded in an
interest or relationship or a bias or prejudice; and it
forbids not only the reality of partiality but its
objective appearance as well.”31 These standards have
also been applied to an administrative decisionmaker.32 Bottom line, the legal standard is an
objective one, i.e., whether a “reasonable and
informed observer” would question the decisionmaker’s impartiality.

3.

Immunity. Hearing officers have the same absolute
immunity as judges.33

4.

Judicial Decisions / Federal Policy/Guidance
a.

The absence of information on the ALJ’s biographical
blurb demonstrating expertise required to decide an
IDEA claim does not mean that the ALJ is not
qualified to hear IDEA claims or that s/he has not

State Plan, p. 79.
28 U.S.C. § 455(a).
30 510 U.S. 540 (1994).
31 Id. at 548.
32 See Withrow v. Larkin, 421 U.S. 35 (1975).
33 See, e.g., Donohue v. Lloyd, 76 IDELR 252 (S.D.N.Y. 2020); Henry v.
Lane, 69 IDELR 277 (W.D. Pa. 2017) citing Keystone Redevelopment Partners,
LLC v. Decker, 631 F.3d 89 (3d Cir. 2011); Lou v. Owen J. Roberts Sch. Dist.,
2016 WL 6831122 (E.D. Pa. 2016); B.J.S. v. State Educ. Dep’t, 699 F. Supp. 2d
586, 55 IDELR 74 (W.D.N.Y. 2010); Stassart v. Lakeside Joint Sch. Dist., 53
IDELR 51 (N.D. Cal. 2009); J.R. ex rel. W.R. v. Sylvan Union Sch. Dist., 49
IDELR 253 (E.D. Cal. 2008); DeMerchant v. Springfield Sch. Dist., 47 IDELR 94
(D. Vt. 2007); Sand v. Milwaukee Pub. Sch., 46 IDELR 161 (E.D. Wis. 2006);
Walled Lake Consol. Sch. v. Doe, 42 IDELR 3 (E.D. Mich. 2004); Weyrick v. New
Albany-Floyd County Consol Sch. Corp., 2004 WL 3059793 (S.D. Ind. 2004); cf.
M.O. v. Indiana Dep’t of Educ., 635 F. Supp. 2d 847, 52 IDELR 93 (N.D. Ind.
2009) (IDEA review officers).
28
29
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received special education training. Parents can seek
disqualification of the ALJ, or raise the ALJ’s
qualifications as a point of error on appeal, if
necessary. Wooley v. Valley Center-Pauma Unified
Sch. Dist., 47 IDELR 66 (S.D. Cal. 2007).

III.

b.

Hearing officers need only meet minimum standard of
impartiality set out in the IDEA and “enjoy[] a
presumption of honesty and integrity, which is only
rebutted by a showing of some substantial
countervailing reason to conclude that [the hearing
officer] is actually biased with respect to factual issues
being adjudicated.” L.C. v. Utah State Bd. of Educ.,
125 F. App’x 252, 43 IDELR 29 (10th Cir. 2005)
quoting Harline v. Drug Enforcement Admin., 148
F.3d 1199 (10th Cir. 1998).

c.

Administrative adjudicators are entitled to a
“presumption of honesty and integrity,” and in order
to overcome this presumption and establish bias
“evidence is required that the decision maker ‘had it
in’ for the party for reasons unrelated to the officer’s
view of the law.” B.H. v. Joliet Sch. Dist., 54 IDELR
121 (N.D. Ill. 2010) citing Keith v. Massanari, 17 Fed.
Appx. 478 (7th Cir. 2001).

DISCRETION AND AUTHORITY
A.

The IDEA and its implementing regulations delineate the specific
rights accorded to any party to a due process hearing.34 The
hearing officer is charged with the specific responsibility “to accord
each party a meaningful opportunity to exercise these rights during
the course of the hearing.”35 It is further expected that the hearing
officer “ensure that the due process hearing serves as an effective
mechanism for resolving disputes between parents” and the school
district.36 In this regard, apart from the hearing rights set forth in
IDEA and the regulations, “decisions regarding the conduct of
[IDEA] due process hearings are left to the discretion of the hearing
officer,” subject to appellate review.37

B.

The IDEA and its regulations do not comprehensively specify the
available procedural rules, penalties, and sanctions to enable the

See 34 C.F.R. § 300.512. See also Section II(A) and (B), supra.
Letter to Anonymous, 23 IDELR 1073 (OSEP 1995).
36 Id.
37 Id.
34
35
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hearing officer to effectively and efficiently manage the hearing
process. However, a hearing officer has broad powers and
discretion to manage the hearing process under the IDEA.38 This
authority extends to various procedural and evidentiary matters,
provided that any decision made by the hearing officer is consistent
with basic elements of due process hearings and the rights of the
parties set out in the statute and the regulations.39 Generally,
decisions on procedural and evidentiary matters are given due
deference and often the stricter standard of an “abuse of discretion”
will need to be met for the ruling to be reversed.40 Thus, the test for
See, e.g., Forrest Grove Sch. Dist. v. T.A., 557 U.S. 230, 52 IDELR 151,
n. 11 (2009); Davis v. Kanawha Cnty. Bd. of Educ., 53 IDELR 225 (S.D.W.V.
2009); Renollett v. Independent Sch. Dist. No. 11, 42 IDELR 201 (D. Minn. 2005)
aff’d 440 F.3d 1007, 45 IDELR 117 (8th Cir. 2006); Stancourt v. Worthington
City Sch. Dist. Bd. of Educ., 44 IDELR 166 (Ohio App. Ct. 2005); O’Neil v.
Shamokin Area Sch. Dist., 41 IDELR 154 (Pa. Comwlth. 2004) (unpublished).
See also Letter to Anonymous, 23 IDELR 1073 (OSEP 1994); Analysis and
Comments to the Regulations, Federal Register, Vol. 71, No. 156, 46704 (August
14, 2006).
39 See, e.g., Davis v. Kanawha Cnty. Bd. of Educ., 53 IDELR 225
(S.D.W.V. 2009) (finding that the hearing officer did not abuse his discretion in
denying the parent’s requests for a continuance); O’Neil v. Shamokin Area Sch.
Dist., 41 IDELR 154 (Pa. Comwlth. 2004) (unpublished) (finding that the hearing
officer did not abuse his discretion by denying the parent’s motion to continue
the due process hearing due to her child’s illness made two hours into the hearing
because the parent was aware of the need at the beginning of the hearing); In re
Student with Disability, 109 LRP 56222 (SEA NY 2009) (finding that the hearing
officer properly dismissed the due process complaint with prejudice for the
parent’s failure to prosecute and comply with reasonable directives issued during
the proceeding). See also Letter to Steinke, 18 IDELR 739 (OSEP 1992)
(regarding the applicability of the five-business day rule and the discretion of the
hearing officer to grant continuances); Letter to Stadler, 24 IDELR 973 (OSEP
1996) (advising that IDEA does not prohibit or require the use of discovery
proceedings and that the nature and extent of discovery methods used are
matters left to discretion of the hearing officer, subject to State or local rules and
procedures).
40 See, e.g., Bougades v. Pine Plains Central Sch. Dist., 376 F. App'x 95, 54
IDELR 181 (2d Cir. 2010) (unpublished) (cautioning that “independent review of
the evidence is by no means an invitation to the courts to substitute their own
notions of sound educational policy for those of the school authorities [that] they
review”); Cerra v. Pawling Cent. Sch. Dist., 427 F.3d 186, 44 IDELR 89 (2d Cir.
2005) citing Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 27 IDELR
1135 (2d Cir. 1998) (“‘[D]eference is particularly appropriate when, as here, the
state hearing officer’s review has been thorough and careful.’”); County Sch. Bd.
v. Z.P., 399 F.3d 298, 42 IDELR 229 (4th Cir. 2005) (faulting the district court
for not giving the hearing officer’s thorough and supported findings of fact due
38
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reversal is not whether the reviewing judge would rule the same
way as the hearing officer.41
C.

In addition, the IDEA and its regulations do not comprehensively
specify the remedial authority of due process hearing officers.
Ultimately, the State educational agencies (SEA) have the
responsibility to ensure that hearing officers are given the authority
required to grant whatever relief is necessary to effectively and
efficiently resolve due process complaints.42 Nonetheless, a hearing
officer has the authority to grant whatever relief he deems
necessary, under the particular facts and circumstances of each case
as supported by the hearing record, to ensure that a child receives
the free and appropriate public education to which the child is
entitled.43 The due process hearing system established by a State

weight); Kerkam v. District of Columbia, 931 F.2d 84, 17 IDELR 808 (D.C Cir.
1991) (observing that a hearing officer decision without “reasoned and specific
findings” deserves “little deference”); Carlisle Area Sch. Dist. v. Scott P., 62 F.3d
520, 22 IDELR 1017 (3d Cir. 1995), amended, 62 F.3d 520, 23 IDELR 293 (3d
Cir. 1995) (observing that an administrative review is not a hearing de novo, and
due deference must be given to the decision of the hearing officer below); Lewis
v. School Bd., 808 F. Supp. 523, 19 IDELR 712 (E.D. Va. 1992) (stating that the
rulings of the hearing officers are entitled to more than the customary “due
weight” and must be accorded review on a more deferential “abuse of discretion”
standard).
41 When ruling on a matter of any significance, it is important that the
hearing officer include in the record the factors considered, and how said factors
were balanced, to give the reviewing court a better basis to defer.
42 Letter to Armstrong, 28 IDELR 303 (OSEP 1997). Equally important,
the state educational agencies are also charged with the responsibility to ensure
that a hearing officer’s orders are implemented, and that whatever actions are
necessary to enforce those orders are taken. Id.
43 See Sch. Comm. of Burlington v. Dep’t of Educ., 471 U.S. 359, 556
IDELR 389 (1985) (IDEA empowers courts [and hearing officers] with the broad
authority to fashion appropriate relief, considering equitable factors, which will
effectuate the purposes of IDEA); Forest Grove Sch. Dist. v. T.A., 557 U.S. 230,
52 IDELR 151, n. 11 (2009); Cocores v. Portsmouth Sch. Dist., 18 IDELR 461
(D.N.H. 1991) (finding that a hearing officer’s ability to award relief must be
coextensive with that of the court); Letter to Kohn, 17 EHLR 522 (OSEP 1991).
Cf. Letter to Riffel, 34 IDELR 292 (OSEP 2000) (discussing a hearing officer’s
authority to grant compensatory education services); Letter to Armstrong, 28
IDELR 303 (OSEP 1997) (relating to a hearing officer’s authority to impose
financial or other penalties on local school districts, issue an order to the state
educational agency who was not a party to the hearing, and invoke stay put when
the issue is not raised by the parties).
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must provide for such authority.44
IV.

APPOINTMENT
A.

List. Upon receipt of the due process complaint notice by the MO
Department of Elementary & Secondary Education (DESE), the
DESE must within two (2) business days of the filing of the
complaint forward the complaint to the Administrative Hearing
Commission (AHC) for a hearing.45 The DESE has delegated
responsibility for the conduct of IDEA due process hearings to the
AHC.46
The hearing must be conducted in a manner consistent with the
IDEA, State regulation, and written policy.47 Appointment of a
hearing officer is essential, and the DESE must maintain a list
(though not necessarily share it with the public) of individuals who
are qualified to conduct hearings and render and write decisions in
accordance with appropriate, standard legal practice.48

B.

Mechanism. The IDEA does not regulate the manner by which a
hearing officer is selected and appointed to a due process hearing.
This function is left to the State to decide. Generally, however, a
State would select a hearing officer from its list of qualified
individuals on a random, rotational, or some other impartial basis.

Letter to Armstrong, 28 IDELR 303 (OSEP 1997).
MO State Plan for Special Education (rev. March 2021) (hereinafter,
“State Plan”), p. 74. A complaint is filed it is received by DESE if received during
business hours of the Office of Special Education as posted on the DESE website.
Complaints received after business hours will be deemed filed the following
business day. State Plan, p. 73.
46 See State Plan, p. 74.
47 See 34 C.F.R. § 300.511(b).
48 See State Plan, p. 82; 34 C.F.R. § 300.511(c)(3).
44
45
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V.

RESOLUTION MEETING PERIOD
A.

Resolution Session
1.

Party’s Failure to Participate. When a party fails to
participate in the resolution meeting,49 the other party may
seek the hearing officer’s intervention.50 The hearing
officer’s intervention will be necessary to either dismiss the
complaint51 or to commence the hearing,52 depending on the
circumstances.53

2.

Inaction. Inaction by a parent or school district following the
filing of the due process complaint does not relieve the AHC
of its duty to enforce the timeline for issuing a final decision.
If the parties have failed to take any action on a complaint
that does not raise any disciplinary issues pursuant to 34
C.F.R. § 300.532, on the 31st day after receipt of the due
process complaint, the AHC may refer the complaint to the
hearing officer (if it has not already done so) and ask the
hearing officer to contact the parties for a status report
and/or to convene a hearing.54 In this situation, on day
thirty-one, the timeline for conducting the hearing and

The IDEA does not define the term “participate.” However, the purpose
of the resolution meeting is for the parent and the school district to discuss
problems and the proposed resolutions expressed in the complaint to afford the
school district an opportunity to resolve the dispute. Given this purpose, the
hearing officer has the discretion to determine whether each party participated
within the meaning of the IDEA and, if not, what action should be taken, if any.
50 See Dispute Resolution Procedures Under Part B of the Individuals
with Disabilities Education Act, 61 IDELR 232, Question D-13, (OSEP 2013).
51 The school district may request at the conclusion of the 30-day
resolution period that the hearing officer dismiss the due process complaint when
the school district has been unable to obtain the participation of the parent in the
resolution meeting despite making reasonable efforts to do so. 34 C.F.R. §
300.510(b)(4).
52 The parent may seek the intervention of a hearing to begin the due
process hearing timeline when the school district fails to hold a resolution
meeting within the required timelines or to participate. 34 C.F.R. §
300.510(b)(5). There is no requirement, however, that the parents seek the
intervention of the hearing officer. Dep’t of Educ. v. T.G., 56 IDELR 97 (D. Haw.
2011).
53 It may also be appropriate, depending on the time remaining on the
resolution timeline, to direct the offending party to schedule/participate in the
resolution meeting.
54 Letter to Worthington, 51 IDELR 281 (OSEP 2008).
49
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issuing a decision starts.55
3.

B.

Procedural Violation. Unless the parent can demonstrate
substantive harm, the failure of the school district to hold the
resolution meeting within the statutory fifteen days is not a
denial of FAPE.56

Pleadings
1.

Sufficient Insufficiency. There is no requirement that the
party who alleges that a notice is insufficient state in writing
the basis for the belief.57 The complaining party, however, is
not required to include in the due process complaint all the
facts relating to the nature of the problem. Nor is the
complaining party required to set forth in the due process
complaint all applicable legal arguments in “painstaking
detail.58 The IDEA’s due process requirements imposes
“minimal pleading standards.”59
An initial purpose of the due process complaint is to set the
agenda for the resolution meeting. Usually, additional
clarification will be necessary if the matter proceeds to
hearing, which the hearing officer should address at a
prehearing conference.
In all, the available decisions on hearing officer
interpretations of the IDEA’s sufficiency requirements
provide little guidance, and said decisions turn on subjective
interpretations of the requirement for minimal pleadings.
However, it is much clearer that a hearing officer lacks the

See id.
See, e.g., J.D.G. v. Colonial Sch. Dist., 748 F. Supp. 2d 362, 55 IDELR
197 (D. Del. 2010).
57 Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46698 (August 14, 2006).
58 Escambia County Bd. of Educ. v. Benton, 406 F. Supp. 2d 1248, 44
IDELR 272 (S.D. Ala. 2005).” See also Anello v. Indian River Sch. Dist., 47
IDELR 104 (Del. Fam. Ct. 2007) (finding that the alleged facts and requested
relief contained in the parents’ due process complaint were consistent with a
child find claim and that the school district was not denied ample notice to
prepare for a child find claim because of the parents’ failure to explicitly cite the
child find provisions of the IDEA).
59 Schaffer v. Weast, 546 U.S. 49, 44 IDELR 150 (2005). Cf. M.S.-G., et. al
v. Lenape Regional High Sch. Dist. Bd. of Ed., 306 F. App'x 772, 51 IDELR 236
(3d Cir. 2009) (unpublished) (refusing to accept the suggestion that Schaffer’s
“minimal” pleading standard equates to a “bare notice pleading requirement”).
55

56
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authority to dismiss a due process complaint in the absence
of an objection having been filed within 15 calendar days of
receipt of the due process complaint.60

VI.

2.

Opportunity to Amend if Complaint Insufficient. If the
hearing officer determines the complaint is insufficient, the
hearing officer’s decision must identify how the complaint is
insufficient.61 The hearing officer may dismiss the complaint
but not before granting the complaining party an
opportunity to amend the complaint.62 Should the
complainant not amend, the complaint may be dismissed.63

3.

Insufficiency Distinguished from Motion to Dismiss. Notices
of Insufficiency should be addressed in accordance with the
IDEA’s requirements noted above and the five-business-day
timeline, separately from any motion. Generally, motions,
including a Motion to Dismiss, should be addressed at the
prehearing conference only after the resolution meeting
process has concluded in one way or another, to avoid
influencing the dispute resolution process. It may be
necessary, however, to address specific motions during the
resolution period (e.g., when stay-put is in dispute or when a
party alleges that the opposing party failed to “participate” in
the resolution meeting).

THE PREHEARING CONFERENCE – GENERALLY
A.

Necessity/Authority. The IDEA and its regulations do not require a
prehearing conference but hearing officers have the discretion,
consistent with appropriate standard legal practice, to hold one
even if State law is silent on the matter.64 A prehearing conference
should be held in every case regardless of whether it initially
appears to the hearing officer that the matter may ultimately settle.
How the conference is structured and the tone set by the hearing
officer leading up to the prehearing conference is pivotal to the
hearing officer taking control of the hearing process and the

See, e.g., Alexandra R. v. Brookline Sch. Dist., 53 IDELR 93 (D.N.H.
2009) (unpublished).
61 Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46698 (August 14, 2006).
62 See Dispute Resolution Procedures Under Part B of the Individuals
with Disabilities Education Act, 61 IDELR 232, Question C-4, (OSEP 2013).
63 Id.
64 Missouri leaves it up to the individual Hearing Commissioner to decide
whether to hold the prehearing conference. See State Plan, p. 80.
60
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management of its participants.
B.

C.

Purpose. The prehearing conference should be meaningful, and
should accomplish various objectives, including –
1.

simplifying or clarifying the issues;

2.

establishing the date(s) for the completion of the hearing;

3.

discussing potential evidence to be entered into the record;

4.

identifying relevant witnesses expected to provide testimony;
and

5.

addressing other administrative matters as the hearing
officer and the parties deem necessary to complete a timely
hearing, including –
a.

any objections to the appointed hearing officer;

b.

evidentiary, procedural issues, like the date and time
for the exchange of disclosure; how exhibits should be
marked prior to the hearing; and confirming who
bears the burden of persuasion and production;

c.

access to records issues and/or whether any party
anticipates the need to compel the attendance of a
witness or the production of documents;

d.

anticipated motions and/or requests;

e.

identifying any prior decisions or settlement
agreements between the parties that may affect the
present matter; and

f.

ascertaining whether any hearing participant will
require any special accommodations.

Structure and Tone. Immediately after being appointed, the
hearing officer should determine whether any of the events
described in 34 C.F.R. § 300.510(c) require the hearing officer to
adjust the timeline.65 An effective approach may be to issue an

Pursuant to 34 C.F.R. § 300.515(a), a decision in a due process hearing
must be reached and mailed to each of the parties not later than 45 days after the
expiration of the 30-day resolution period under 34 C.F.R. § 300.510(b), or the
adjusted time periods described in 34 C.F.R. § 300.510(c). Under 34 C.F.R. §
65
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order requiring the parties to provide the hearing officer with
information pertaining to the resolution process. (See, e.g., Order –
Resolution Process, Attachment A.) While it may be more
expedient to have the parties keep the hearing officer informed as
the resolution process unfolds, the more structured approach sets
the stage and, more importantly, the tone for the prehearing
conference.66
Soon after confirming that the 30-day resolution period has been
adjusted, or upon the expiration of the 30-day resolution period,
the hearing officer should inform the parties of his or her
understanding of when the 45-day timeline started to run and when
the decision would be due. The hearing officer should also schedule
with the parties and/or their representatives, the prehearing
conference and set forth the agenda for the call. (See, e.g., Notice of
Prehearing Conference with Subjects to be Considered, Attachment
B.)67 The prehearing conference should be held early on in the 45day time period,68 and consideration should be given to the five-day
rule,69 the 10-day attorneys’ fee rule,70 and the time the parties will
300.510(c), the 45-day timeline for the due process hearing starts the day after
one of the following events: (1) both parties agree in writing to waive the
resolution meeting; (2) after either the mediation or resolution meeting starts but
before the end of the 30-day period, the parties agree in writing that no
agreement is possible; or (3) if both parties agree in writing to continue the
mediation at the end of the 30-day resolution period, but later, the parent or
public agency withdraws from the mediation process.
66 The apparent formality of this approach does not necessarily have to be
carried over to the actual prehearing conference. Individual hearing officers
should adopt whatever style works best within their comfort and circumstances
(e.g., where the parent is unrepresented and school personnel are representing
the district), but avoid any appearance of bias, unfairness or prejudgment. See,
e.g., Massachusetts Dept. of Educ., 18 IDELR 286 (OCR 1991) (where the parents
filed a complaint with the Office of Civil Rights complaining that they were
denied a fair hearing because the hearing officer, among other conduct, said in an
off-the-record discussion that she had heard a particular witness’s “spiel” before).
67 The sample agenda found in Attachment B is consistent with
appropriate, standard legal and best practices. It should modified to meet the
practices of the AHC that are consistent with IDEA and appropriate, standard
legal and best practices in IDEA due process hearings.
68 Some hearing officers prefer to hold a prehearing conference during the
resolution period. While there may be occasion for the hearing officer to
intervene during the resolution period (e.g., addressing a dispute about stay put),
the hearing officer should, in keeping with best practice, schedule the prehearing
conference for after the end of the resolution period.
69 See 34 C.F.R. § 300.512(a)(2) and (b)(1).
70 See 34 C.F.R. § 300.517(c)(2)(i)(A).
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need to prepare for the hearing.
D.

E.

Record.
1.

The prehearing conference may be conducted by telephone,
videoconference, or in person. A written summary of the
prehearing conference should be entered into the record.71

2.

Typically, a verbatim record (i.e., a transcript or recording) is
preferable when the hearing officer can anticipate unusual
circumstances, e.g., an important motion/argument, a need
for testimony to make a factual determination or to have a
record of what was said by an attorney or by the hearing
officer to the attorney. The hearing officer can always have it
recorded by a conference call provider or by having a court
reporter on the line. If it is recorded by the use of a
conference call provider, the hearing officer must make the
recording a part of the record and provide a copy of same to
the parties.

3.

When a party requests that the prehearing conference be
recorded, good practice would typically dictate that the
request be granted.

Unavailability of Party(ies). All efforts should be made to hold a
timely prehearing conference; any given party should not be
allowed to delay it without good cause. When a party becomes
“unavailable” for the initially scheduled prehearing conference, the
hearing officer should consider –
1.

adjourning the conference to another day. The hearing
officer should document the reason for the adjournment and
reschedule the prehearing conference through written notice.

2.

adjourning the conference to non-business hours or days
(e.g., early morning, late evening, weekend).

3.

issuing an order setting the prehearing conference for an
adjourned date and time and requiring the party to appear.
The order should advise that the failure to appear could
result in a dismissal for failure to prosecute (where, for
example, the non-attending party is the parent and/or his

The IDEA only requires a written, or at the option of the parents, an
electronic record of the hearing. 34 C.F.R. § 300.512(a)(4). There is no absolute
right to transcripts for prehearing conferences. See A.L. v. Jackson Cnty. Sch.
Bd., 635 F. Appx. 774, 66 IDELR 271 (11th Cir. 2016) (unpublished).
71
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representative)72 or limiting affirmative defenses (where, for
example, the non-attending party is the school district).73
The State Plan specifically provides the hearing officer with
the authority to address failures to comply with an order,
including dismissing the due process complaint.74

VII.

F.

Prehearing Conference Summary and Order. Soon after the
completion of the prehearing conference (e.g., within three business
days), the hearing officer should issue an order that confirms the
matters discussed during the prehearing conference. (See, e.g.,
Prehearing Conference Summary and Order, Attachments C-1 and
C-2.) The parties should be held to the matters agreed upon,
ordered, or otherwise set forth in the order unless the hearing
officer is advised immediately (e.g., three business days) of any
corrections or objections. The order should be entered into the
record.

G.

Judicial Review. Judicial review of prehearing determinations is
not available until after a final decision on the due process
complaint is issued.75

PREHEARING MATTERS
A.

No Response or Inadequate Response. If the district has failed to
provide a prior written notice regarding all the issues raised in the
complaint, the district must, within 10 calendar days of receiving
the due process complaint, send a response to the parent.76 The
response must address each of the items required in a prior written
notice.77 If the district fails in either of these regards, the hearing
officer has the discretion to determine the appropriate action given
the circumstances, e.g., order a response to be filed/amended by a
deadline, declare certain facts, or take the response verbally during
the prehearing conference and confirm it in writing in the

A hearing officer has authority to dismiss a due process complaint with
prejudice for the parents’ failure to prosecute and comply with reasonable
directives issued during the proceeding. See, e.g., In re Student with Disability,
109 LRP 56222 (SEA NY 2009).
73 The same would be true if, in the examples provided, the roles of the
parent and school district were reversed.
74 See State Plan, p. 80.
75 See, e.g., M.M. v. Lafayette Sch. Dist., 681 F.3d 1082, 59 IDELR 31 (9th
Cir. 2012). See also M.L. v. Frisco Indep. Sch. Dist., 451 F. App’x 424, 58 IDELR
3 (5th Cir. 2011).
76 See 34 C.F.R. § 300.508(e).
77 Id.
72
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prehearing order.78 Note, however, that the IDEA does not specify
default as the penalty for failure to serve an appropriate response to
a due process complaint. Granting a default judgment would
subvert the administrative process and assign the student to the
parent’s preferred placement without a full examination of the
record or his needs.79
B.

Amendments to Complaint, Generally. A party may amend its
complaint only if the other party consents or the hearing officer
grants permission and the non-complaining party is given the
opportunity to convene a resolution meeting.80 But, when leave to
amend is by permission of the hearing officer, such permission may
only be granted not later than five (5) calendar days before the
hearing.81 In addition, should leave to amend be granted, the
timelines begin again for both the resolution meeting and the
decision.82 Note, however, that if a parent is not able to amend the
complaint, a separate complaint may be filed on the issue.83
For the sake of expediting resolution of the student’s educational
situation and judicial economy (i.e. avoiding a separate hearing),

In responding to requests that the authority of hearing officers be
clarified to resolve prehearing issues, such as the sufficiency of a response, OSEP
noted, among other things the following:
78

Nothing in IDEA prohibits a hearing officer from making determinations
on such procedural matters not addressed in the Act so long as they are
made in a manner consistent with a party’s right to a timely hearing.
Analysis and Comments to the Regulations, Federal Register, Vol. 71, No. 156,
Page 46704 (August 14, 2006). See also M.C. v. Antelope Valley Union High Sch.
Dist., 852 F.3d 840 (9th Cir. 2017), amended, 117 LRP 21748 (9th Cir. 2017)
(holding that “the ALJ must not go forward with the hearing[,]” when the school
district fails to file a written response, and “must order a response and shift the
cost of the delay to the school district, regardless of who is ultimately the
prevailing party). Note, however, that the absoluteness of the approach in M.C. is
questionable given its severity and the availability of lesser sanctions to address
the misconduct.
79 Sykes v. District of Columbia, 518 F. Supp. 2d 261, 49 IDELR 8 (D.D.C.
2007). See also Jalloh v. District of Columbia, 535 F. Supp. 2d 13, 49 IDELR 190
(D.D.C. 2008) (the fact that the LEA issued a general denial of wrongdoing in
response to the parent’s due process complaint did not entitle the parent to a
default judgment).
80 34 C.F.R. § 300.508(d)(3).
81 34 C.F.R. § 300.508(d)(3)(ii).
82 34 C.F.R. § 300.508(d)(4).
83 34 C.F.R. § 300.513(c).
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hearing officers should consider encouraging school districts to
agree to amendments after the five-business-day deadline but prior
to commencement of the first hearing session, and possibly further
agreeing to waive returning to a resolution meeting and the
restarting of the timelines when a quick informal discussion would
suffice or a resolution meeting would be futile. If prejudice is
alleged, an attempt should be made to address it in order to
encourage the agreement. (It might also be pointed out that any
separate due process complaint filed later may be consolidated with
the pending matter.
C.

Managing the Issues Presented.
1.

Authority. IDEA hearing officers do, and must, wisely exercise broad authority to do all things that are reasonably
necessary for the proper administration of the due process
hearing. Said authority extends to requiring specification of
the issues raised in the due process complaint, even in the
absence of a sufficiency challenge.84 OSEP, too, suggests
that hearing officers have a role to play in managing the
issues presented. Specifically, the Comments to the
Regulations state:
To assist parents in filing a due process complaint, §
300.509 and section 615(b)(8) of the Act require each
State to develop a model due process complaint form.
While there is no requirement that States assist
parents in completing the due process complaint
form, resolution of a complaint is more likely when

See Ford v. Long Beach Unified School District, 291 F.3d 1096, 37
IDELR 1, (9th Cir. 2002) (holding that the parents due process rights were not
violated when the hearing officer, in her written decision, formulated the issues
presented in words different from the words in the due process complaint); J.W.
v. Fresno Unified Sch. Dist., 611 F. Supp. 2d 1097, 52 IDELR 194 (E.D. Cal. 2009)
aff’d 626 F.3d 431, 55 IDELR 153 (9th Cir. 2010) (finding that the ALJ’s slight
reorganization of the issues by consolidating the assessments claims into a single
issue was inconsequential to the student); Adam J. v. Keller Indep. Sch. Dist.,
328 F.3d 804, 39 IDELR 1 (5th Cir. 2003) (holding that the hearing officer’s
restatement and reorganization of the issues still addressed the merits of the
parent’s issues). Cf. K.E. v. Indep. Sch. Dist. No. 15, 54 IDELR 215 (D. Minn.
2010) (finding that the ALJ did not err in failing to clarify the issues stated in the
amended due process complaint before the hearing). But see M.C. v. Antelope
Valley Union High Sch. Dist., 852 F.3d 840 (9th Cir. 2017), amended, 117 LRP
21748 (9th Cir. 2017) (questioning the wisdom of the ALJ restating and
organizing the issues presented by the parties when the parties were represented
by counsel and the complaint stated the issues “intelligibly”).
84
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both parties to the complaint have a clear
understanding of the nature of the complaint.
Therefore, the Department encourages States, to the
extent possible, to assist a parent in completing the
due process complaint so that it meets the standards
for sufficiency. However, consistent with section
615(c)(2)(D) of the Act, the final decision regarding
the sufficiency of a due process complaint is left to the
discretion of the hearing officer.
…
With regard to parents who file a due process
complaint without the assistance of an attorney or for
minor deficiencies or omissions in complaints, we
would expect that hearing officers would exercise
appropriate discretion in considering requests for
amendments.85
2.

Purpose. Managing the issues presented is critical to
effective and efficient management of the hearing process.
When the issues in the due process complaint are clear, the
responding party is able to prepare for the hearing, the
evidence presented at hearing is more focused, there is
meaningful opportunity for resolving the complaint during
the resolution meeting or thereafter, the decision will be
sharper, and the hearing officer is able to better determine
whether s/he has jurisdiction over the specific issues.86

3.

Notice to Parties. Generally, the prehearing conference
affords the parties/counsel the first opportunity to really
focus on a case. Therefore, to be fair, the hearing officer
should provide the parties and/or their representatives with
notice of the topics to be discussed during the prehearing
conference, which should include as a topic for discussion
the issue(s) raised in the due process complaint. The parties
and/or their representatives should be further instructed to
take whatever steps before the prehearing conference as may
be necessary in order to meaningfully respond to, or

Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46699 (August 14, 2006).
86 See Letter to Wilde, 113 LRP 11932 (OSEP 1990) (“Determinations of
whether particular issues are within the hearing officer’s jurisdiction … are the
exclusive province of the impartial due process hearing officer who must be
appointed to conduct the hearing.”).
85
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otherwise address, the topics listed on the agenda.
4.

Preparation of Hearing Officer. Just like the parties and/or
their representatives are expected to prepare for the
prehearing conference, the hearing officer too must prepare
for the prehearing conference. An initial step is for the
hearing officer to carefully review the due process complaint
and any response or prehearing statements provided. When
doing so, the hearing officer should tentatively identify
questions intended to help clarify the issue(s) and/or the
relief sought included in the due process complaint. To the
extent possible, the hearing officer should draft a rough
outline of the issues, as well as the standard(s) (and the
elements within each standard) to be applied in deciding
each issue.
This simple exercise allows the hearing officer to generally
identify the evidence needed to decide each issue and
determine relief, should the hearing officer find a denial of
FAPE.

5.

At the Prehearing Conference. To effectively manage the
issue(s) presented and assist the parties and/or their
representatives in identifying the issue(s) with precision
during the prehearing conference, when necessary, the
hearing officer should take a multi-faceted approach. The
following should be considered to assist the hearing officer in
obtaining the critical information s/he requires to render an
informed decision.
a.

Ask clarifying questions. This would include asking
the questions that the hearing officer anticipated
while preparing for the prehearing conference. The
following illustrates sample questions.
i.

ii.

If classification is in dispute …
•

Why do you disagree with the classification?

•

What classification do you believe would be
appropriate?

•

How would the student’s IEP be different if
the classification was changed?

If the IEP is generally being challenged without
specification of the particular aspects that are
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problematic …

iii.

iv.

v.

•

Get specifics by reviewing the IEP in
question (even if line-by-line); and

•

Get the parties’ relative position on each
issue in dispute.

If an evaluation is being challenged …
•

What aspects of the evaluation are being
challenged?

•

If specific to an assessment, what are the
concerns and why?

If placement/location of services is/are at
issue…
•

Why is the placement inappropriate?

•

What aspects of the IEP is school X not able
to implement and why?

•

What do you believe to be the appropriate
placement?

If the issue is the present level of performance
and functioning and/or the statement/lack of
goal(s), consider directing the attorney by a set
deadline to propose in legislative format a
revised statement of performance/goals the
parent would propose as being appropriate.

b.

Consider starting from the end, when the complaining
party is a pro se parent who has difficulty identifying
the issues. Ask the parent to identify the remedy.

c.

Consider issuing an order listing specific questions
that would need to be answered by the either party
when more time is needed to respond. A schedule
should be set identifying by when the complaining
party should submit the answers and by when the
responding party should submit his or her relative
position on each identified issue. But, this approach
should only be used after the hearing officer has
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gained sufficient specificity so the remaining
specificity needed can be sought with a very pointed
question.
If an attorney has failed to be sufficiently prepared to
the point that getting the desired specifics will entail
the attorney responding to a host of questions
(thereby risking unspecific responses), consideration
should be given to admonishing the attorney,
repeating what is expected and rescheduling the
prehearing conference in a day or two or dismissing
the subject issue(s).
d.

Simplify and organize the issue(s).
i.

Consolidate multiple issues into one issue
when there is duplication (e.g., an LRE issue is
presented in five different ways).

ii.

Subdivide single issues that should be
appropriately addressed separately (e.g.,
educational placement versus location of
services).

iii.

Restate the issue(s) neutrally in question
format.

iv.

Multiple issues should be presented in logical
sequence, and the hearing officer should
discuss with the parties and/or their
representatives whether some of the issues
should be tabled until after the parties have
had an opportunity to return to an IEP team
post the hearing officer having decided
preliminary issues. For example, take a
“shotgun” due process complaint regarding a
child suspected of having a disability that
alleges a failure to identify, evaluate, develop
an appropriate IEP, and make an appropriate
placement recommendation. And, it also seeks
compensatory education. The hearing officer
should ask the complainant what it is s/he
really wants the hearing officer to decide at the
hearing. Is it simply eligibility or is the
complainant also prepared to present evidence
for the hearing officer to develop an IEP, and
then more evidence to determine a placement

© 2021 Special Education Solutions, LLC

25

as well?

D.

6.

Document Issues Not in Dispute. Identifying issues not in
dispute will focus settlement discussions and, should a
hearing be necessary, the hearing.

7.

Eliminate Non-Hearable Issues. Issues that are not the
appropriate subject of an IDEA due process hearing, or that
are no longer viable, should be disposed of early on to avoid
unnecessary preparation for, and prolonging, the hearing.87
The hearing officer has authority to determine whether an
issue is within his jurisdiction.88

8.

Be Flexible. Other than the parents’ right to inspect and
review any education records relating to their children prior
to an IEP meeting, resolution meeting or hearing, or the
right to a response to reasonable requests for explanations
and interpretations of the records,89 IDEA does not provide
for extensive discovery. The nature and extent of discovery
methods used are matters left to the discretion of the hearing
officer, subject to State or local rules and procedures. See ¶
VII(J), infra, for additional information on permitting
discovery.

Motions.
1.

As hearings have become more legalistic, there has been an
increase in motion practice. While IDEA does not expressly
provide for any type of motion practice, given the broad
authority granted hearing officers to manage the process,
hearing officers have the authority to entertain and
determine motions.90

2.

Although both parties have a right to a fair hearing, the
matters heard need to be arguably hearable, unnecessary
delays avoided, any abuse of the process addressed, and

For example, matters that are beyond the two-year statute of limitations,
absent an exception, or previously litigated and determined (i.e., res judicata
and/or collateral estoppel) might warrant dismissing the issues (or the case)
prior to the actual hearing.
88 Letter to Wilde, 113 LRP 11932 (OSEP 1990).
89 34 C.F.R. § 300.613(a) and (b)(1).
90 See Dist City 1 & Dist City 2 Pub. Sch., 24 IDELR 1081 (SEA MN 1996).
87
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judicial economy fostered.91 Motions, usually addressing
these matters, provide the hearing officer the opportunity to
fairly manage the hearing process.
3.

E.

In handling motions, hearing officers should prompt the
parties to file all motions as soon as possible; schedule how
and when they will be resolved, preferably at a prehearing
conference, (including, if factual disputes require
determination, how the record to do so will be made92); and,
decide them promptly to give the parties direction early on in
their preparation as to the issues which will be heard and
how the hearing on them will be conducted.93 Most
importantly, since court rules do not apply to IDEA hearings,
neither should those pertaining to motion practice. But
analogies to certain court rules in some situations do provide
appropriate guidance and might be drawn upon.

Jurisdiction.
1.

Non-enrolled Student. The fact that the child is not enrolled
in, but a resident of, the school district does not necessarily
divest the hearing officer of jurisdiction.94 The same may be
true when the student’s residency changes.95

Also consider that since there is typically no (or limited) discovery (save
the five-business day rule and access to records), in the IDEA hearing context,
sometimes “discovery” must take place during the hearing itself.
92 Motions that require the resolution of a fact dispute require different
handling by the hearing officer than motions that address pure questions of law
or that can be decided on the initial submissions of the parties. A record is
essential, and there is a menu of options to choose from in order to resolve a fact
dispute underlying a motion and that allow for the necessary record to be made.
The options include: seeking a stipulation of fact(s); receiving affidavits from key
witnesses; ordering discovery by way of interrogatories; or conducting a limited
hearing (whether in person or by telephone) to hear from relevant witnesses.
93 The ruling must be based on, and should refer to, the record, including
any findings of fact. It must also set forth the legal standard for the ruling and
note the competing factors the hearing officer considered/balanced.
94 See, e.g., D.S. v. District of Columbia, 699 F. Supp. 2d 229, 54 IDELR
116 (D.D.C. 2010) (noting that school enrollment is not a precondition to the
filing of a due process complaint because the IDEA’s child find requirement
creates an affirmative, ongoing obligation to identify, locate and evaluate all
children with disabilities residing within the jurisdiction).
95 See, e.g., D.H. v. Lowndes Cnty. Sch. Dist., 57 IDELR 162 (M.D. Ga.
2011); Alexis R. v. High Tech Middle Media Arts Sch., 53 IDELR 15 (S.D. Cal.
2009); Grand Rapids Pub. Sch. v. P.C., 308 F. Supp. 2d 815, 41 IDELR 7 (W.D.
91
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2.

New Issues. Only an impartial hearing officer can make the
determination of whether a parent’s request for a hearing is
based on new issues, as compared to a prior complaint.96

3.

Party Status. The hearing officer has the authority to
determine whether an SEA is a proper party to a due process
hearing.97

4.

Issues Raised by Non-Complaining Party. The IDEA does
not address whether the non-complaining party may raise
other issues at the hearing that were not raised in the due
process complaint. The comments specify that such matters
should be left to the discretion of hearing officers in light of
the particular facts and circumstances of a case.98

5.

Issues Raised in State Complaint. Hearing Officers may hear
issues that were previously subjected to the IDEA’s State
complaint process.99 However, whether hearing officers

Mich. 2004). Accord Letter to Goetz and Reilly, 57 IDELR 80 (OSEP 2011). But
see Thompson v. Bd. of Educ., 144 F.3d 574, 28 IDELR 173 (8th Cir. 1998)
(interpreting Minnesota law to mean that if a student changes districts without
first requesting a due process hearing, the right to challenge the prior district’s
actions is foreclosed).
96 Analysis and Comments to the Regulations, Federal Register, Vol. 64,
No. 48, Page 12613 (March 12, 1999).
97 Letter to Anonymous, 69 IDELR 189 (OSEP 2017). See also Chavez v.
New Mexico Public. Educ. Dept., 621 F.3d 1275 (10th Cir. 2010); Coningsby v.
Oregon Dept. of Educ., 68 IDELR 159 (D. Ore. 2016).
98 Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46706 (August 14, 2006). A plain reading of § 1415(f)(3)(B)
prevents only “the party requesting the due process hearing” from raising any
new issues not included in the due process complaint. Section 1415(f)(3)(B) does
not address whether a respondent may raise new issues. Nonetheless, and in
contrast to the Comments, one district court has held that the non-complaining
party can only contest issues raised in the due process complaint and that hearing
officers do not have discretion to hear issues raised by the noncomplaining party
which are not included in the due process complaint. Saki v. State of Hawaii,
Dep’t of Educ., 50 IDELR 103 (D. Haw. 2008). Cf. G.J. v. Muscogee Cnty. Sch.
Dist., 704 F. Supp. 2d 1299, 55 IDELR 99, n.10 (M.D. Ga. 2010) (without
reaching the question whether counterclaims are authorized under the IDEA, the
court nonetheless noted that it is counter to the IDEA’s goal of timely resolution
of claims to require a school district to file a separate, duplicative due process
complaint on an issue that is squarely before the ALJ based on the student’s
complaint).
99 See, e.g., Grand Rapids Pub. Sch. v. P.C., 47 IDELR 7 (W.D. Mich.
2004) (“[T]he IDEA is better read to permit more process (a due process hearing
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have appellate authority to review decisions made through
the State complaint process is arguable.100
6.

Children in Private Schools When FAPE is Not At Issue.
Under the IDEA, hearing officers do not have jurisdiction
over FAPE issues for students enrolled by their parents in
private schools or facilities, including religious schools, with
one notable exception, child find.101

7.

Agreed Upon / Prior IEP. Hearing officers have jurisdiction
for parental challenges to an IEP that was initially agreed to
or is not the student’s most recent one, provided it is not
time barred.102 However, such agreement and/or delay in
appealing may in some situations be a valid consideration in
fashioning any equitable relief.

8.

504/ADA Claims. Generally, IDEA hearing officers have no
jurisdiction to hear and determine Section 504 or ADA
claims. Typically, each LEA determines with whom it will
contract to hear 504 or ADA claims and whether the IDEA
due process procedural safeguards apply.

9.

Consent. The IDEA requires parental consent for an initial
evaluation.103 The school district must also obtain informed
parental consent prior to conducting any reevaluation of a
child with a disability.104 However, the school district may

following a separate investigation) as opposed to less process (the investigation
foreclosing a later statutorily referenced due process hearing).”); Lewis Cass
Intermediate Sch. Dist. v. M.K., 290 F. Supp. 2d 832, 40 IDELR 8 (W.D. Mich.
2003) (concurring with the hearing officer that “complaint issues” are within the
jurisdiction of the hearing officer); Donlan v. Wells Ogunquit Cmty. Sch. Dist.,
226 F. Supp. 2d 261, 37 IDELR 274 (D. Me. 2002) (agreeing with the hearing
officer that the State complaint investigator’s findings were not binding on the
hearing officer); Letter to Douglas, 35 IDELR 278 (OSEP 2001); Letter to Chief
State Sch. Officers, 34 IDELR 264 (OSEP 2000).
100 Compare Virginia Office of Protection and Advocacy v. Virginia, 262
F. Supp. 2d 648, 109 LRP 199 (E.D. Va. 2003) (no private right of action to
challenge State complaint determination) with Dispute Resolution Procedures
Under Part B of the Individuals with Disabilities Education Act, 61 IDELR 232,
Question B-32 (OSEP 2013) (suggesting that issues still in dispute may be the
subject of a due process hearing).
101 34 C.F.R. § 300.140(b). See, e.g., E.W. v. Sch. Bd., 40 IDELR 257 (S.D.
Fla. 2004); Gary S. v. Manchester Sch. Dist., 38 IDELR 93 (D.N.H. 2003)
102 Letter to Lipsitt, 52 IDELR 47.
103 34 C.F.R. § 300.300(a).
104 34 C.F.R. § 300.300(c)(1)(i).
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proceed with the reevaluation without informed parental
consent if the school district has taken reasonable measures
to obtain consent and the parent has not responded.105 The
school district, however, must document its attempts to
obtain parental consent using the procedures in §
300.322(d).106 If the parent has refused to consent, the
school district may, but is not required to, pursue the
reevaluation by using the consent override procedures.107
a.

Refusal to Consent – Initial. Unless State law says
otherwise, and Missouri law does not, a school district
may use mediation and the due process hearing
procedures to pursue an initial evaluation of a child
when the parent refuses to consent or fails to respond
to a request for consent.108
i.

The school district, however, is not required to
pursue an initial evaluation of a child suspected
of having a disability if the parent does not
provide consent for the initial evaluation. The
school district is in the best position to
determine whether, in a particular case, an
initial evaluation should be pursued.109

34 C.F.R. § 300.300(c)(2); see also Questions and Answers on IEPs,
Evaluations, and Reevaluations, 111 LRP 63322, Question D-3 (OSERS 2011).
106 These procedures include detailed records of telephone calls made or
attempted and the results of those calls, copies of correspondence sent to the
parent and any responses received, and detailed records of visits made to the
parent’s home or place of employment and the results of those visits. 34 C.F.R. §
300.322(d).
107 34 C.F.R. § 300.300(c)(1)(ii). Should the LEA elect not to pursue the
reevaluation by using the consent override procedures, the LEA is not required to
continue to provide FAPE to the child if a review of the existing data indicates
that the child is no longer eligible. The LEA, however, must provide the parent
with prior written notice of its proposal to discontinue special education and
related services. Questions and Answers on IEPs, Evaluations, and
Reevaluations, 111 LRP 63322, Question D-4 (OSERS 2011).
108 34 C.F.R. § 300.300(a)(3).
109 Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46632 (August 14, 2006); see also Questions and Answers on IEPs,
Evaluations, and Reevaluations, 111 LRP 63322, Question D-2 (OSERS 2011).
Informal methods may be attempted before the LEA opts for mediation and the
due process hearing procedures. Such measures include parent conferences.
Letter to Williams, 18 IDELR 534 (OSEP 1991).
105
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ii.

The override procedures are not available for
children who are home-schooled or placed by
their parents in private school.110

iii.

A school district is required to make reasonable
efforts to obtained informed consent from the
parent of a child who is a ward of the State for
an initial evaluation to determine whether the
child is a child with a disability. However,
informed consent is not required if the parent
cannot be found, parental rights have been
terminated, or a judge has appointed an
individual who has been granted educational
decision-making authority.111

b.

Refusal to Consent – Reevaluation. Should the school
district opt not to use the consent override provision,
the school district does not need to continue to
provide FAPE if it has determined based on existing
data that the student is no longer eligible for special
education and related services. The school district,
however, must provide the parent with written prior
notice of its proposal to discontinue the provision of
FAPE.112

c.

Provision of Initial Services. Hearing officers do not
have jurisdiction to override a parent’s refusal to
consent for initial services or for a parent’s
subsequent revocation of consent for continued
services.113

d.

Disputing Parents. Hearing officers do not have
jurisdiction to hear disputes between two parents,
both of which have legal authority to make
educational decisions, who disagree on whether the
child should undergo an initial evaluation. When one
parent consents but the other submits written refusal
to consent, the parents may need to litigate (in civil
court) their respective right to make educational

Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46653 (August 14, 2006).
111 34 C.F.R. §§ 300.300(a)(2)(i) – 300.300(a)(2)(iii). A child is not a
ward of the State if s/he has a foster parent. See 34 C.F.R. § 300.30(a)(2).
112 Questions and Answers on IEPs, Evaluations, and Reevaluations, 111
LRP 63322, Question D-2 (OSERS 2011).
113 34 C.F.R. §§ 300.300(b)(3)(i), 300.300(b)(4)(i).
110
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decisions for the student but, in the meantime, the
school district cannot evaluate the student.114
10.

Educational Records. Issues concerning the educational
records of the child may be heard by hearing officers when
the issues are interrelated with the identification, evaluation,
educational placement or the provision of FAPE to the
child.115 In this regard, a hearing officer, as part of her/his
broad authority to manage the process, may address disputes
regarding access to records by either the parent or the school
district (e.g., obtaining a copy; parent’s right to student’s
records that fall outside the scope of “educational records”;
the right of the school district to records of parent’s
independent evaluators or home-based programs).

11.

Settlement Offers. A parent’s refusal of a school district’s
settlement offer that provides for all of the relief sought by
the parent does not necessarily divest the hearing officer of
subject matter jurisdiction.116 Courts are split on whether
the school district’s offer must also address a claim for
attorney’s fees, and if so, how.

12.

Enforcement of Private Settlement Agreements. Whether
hearing officers have the authority to review and/or enforce
settlement agreements, including those reached outside of
the mediation or resolution processes is not altogether

J.H. v. Northfield Public Sch. Dist., 52 IDELR 165 (D. Minn. 2009)
(unpublished); Letter to Cox, 54 IDELR 60 (OSEP 2009). But see Zeichner v.
Mamaroneck Union Free Sch. Dist., 881 N.Y.S. 2d 883, 52 IDELR 264 (N.Y. Sup.
Ct. 2009) (finding that it was the LEA’s obligation to fulfill its statutory duty to
obtain a hearing to address the father’s opposition to his son being evaluated over
the objection of the mother who shared educational decision-making authority
with the father). Cf. Sheils v. Penssbury Sch. Dist., 64 IDELR 294 (E.D. Pa. 2015)
(holding that a divorced father who shared joint legal custody with the student’s
mother could not stay a change in placement resulting from a hearing officer
decision which the mother agreed with because the parents shared decisionmaking authority).
115 34 C.F.R. §§ 300.507(a) and 300.613-300.621. Cf. Bourne Pub. Sch., 37
IDELR 261 (Mass. SEA 2002); Northwest R-1 Sch. Dist., 40 IDELR 221 (Mo. SEA
2004); Fairfax County Pub. Sch., 38 IDELR 275 (Va. SEA 2003).
116 A.O. v. El Paso Indep. Sch. Dist., 368 F. App'x 539, 54 IDELR 42 (5th
Cir. 2010) (unpublished). Cf. Dist. of Columbia v. Strauss, 607 F. Supp. 2d 180,
52 IDELR 126 (D.D.C. 2009) (dismissing the school district’s attempt to recover
attorney’s fees from the parent’s attorney despite its technical victory, which
resulted from the hearing officer’s dismissal of the due process complaint as
moot).
114
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clear.117 Generally, hearing officers do not have such
authority.
13.

F.

Enforcement of Previous Decision. Hearing officers do not
have jurisdiction to enforce prior hearing officer decisions.
Enforcement of prior hearing officer decisions is available
through the State complaint process118 or the courts.119

Stay put. Hearing officers have authority to decide the child’s stay
put120 placement under the IDEA even in the absence of a request
by either party.121 Determining stay put, particularly when there are
issues of fact (i.e., process), however, can be problematic given the
IDEA time constraints. Consider these practice tips when deciding
what is the child’s stay put:
1.

When raised, stay-put disputes should be decided
expeditiously, including during the resolution period, if
necessary.

2.

Seek clarification of the status of the student’s educational
placement during the prehearing conference and address any
disputes arising from disagreement between the parties

See, e.g., H.C. v. Pierrepont Cent. Sch. Dist., 341 F. App'x 687, 52
IDELR 278 (2d Cir. 2009) (unpublished); Sch. Bd. of Lee County v. M.C., 796
So.2d 581, 35 IDELR 273 (Fla. Dist. Ct. App. 2001). Cf. Mr. J. v. Bd. of Educ., 32
IDELR 202 (D. Conn. 2000); State ex. rel. St. Joseph Sch. v. Missouri Dep’t of
Elementary and Secondary Educ., 54 IDELR 124 (Mo. Ct. App. 2010); Norwood
Pub Sch, 44 IDELR 104 (SEA MA 2005). See also Dispute Resolution Procedures
Under Part B of the Individuals with Disabilities Education Act, 61 IDELR 232,
Question B-32 (OSEP 2013) (opining that it is a State matter to address); Letter
to Shaw, 50 IDELR 78 (OSEP 2007) (same).
118 See, e.g., Wyner v. Manhattan Beach Unified Sch. Dist., 223 F.3d 1026,
33 IDELR 98 (9th Cir. 2000); Bd. of Educ. of Wappingers Cent. Sch. Dist., 47
IDELR 115 (N.Y. SEA 2006); Crown Point Cent. Sch. Dist., 46 IDELR 269 (N.Y.
SEA 2006); Newtown Bd. of Educ., 41 IDELR 201 (Conn. SEA 2004).
119 See, e.g., Jeremy H. v. Mount Lebanon Sch. Dist., 95 F.3d 272, 24
IDELR 831 (3d Cir. 1996); Dominique L. v. Bd. of Educ. of City of Chicago, 56
IDELR 65 (N.D. Ill. 2011); L.J. v. Audubon Bd. of Educ., 47 IDELR 100 (D.N.J.
2006).
120 20 US.C. § 1415(j); 34 C.F.R. § 300.518. See also Analysis and
Comments to the Regulations, Federal Register, Vol. 71, No. 156, Page 46704
(August 14, 2006); Letter to Chassy, 30 IDELR 51 (OSEP 1997); Letter to
Heldman, 20 IDELR 621 (OSEP 1993); Letter to Stohrer, 17 IDELR 55 (OSEP
1990).
121 See Letter to Armstrong, 28 IDELR 303 (OSEP 1997). For a more
thorough discussion of the stay put provision, see Tab 27.
117
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regarding the child’s educational placement prior to the
hearing.

G.

H.

3.

Consider a limited hearing on the record, recorded telephone
conference, or some other evidence-gathering process (e.g.,
stipulations, affidavits, etc.) when a dispute exists and a
record is needed to establish necessary findings of fact upon
which to determine the student’s then-current educational
placement and whether a change in placement has occurred.

4.

Specifically rule on what constitutes the entire stay-put
placement.

Extensions. Hearing officers have discretion to deny requests for
extensions.122
1.

The 45-day timeline is mandatory. While not all hearings
can be heard and decided within the 45-day timeline, the
“abbreviated” timeline establishes a clear federal policy that
hearings are to be conducted expeditiously. The hearing
officer, however, can extend the timeline at the request of
either party for good cause. But, the hearing officer cannot
initiate nor encourage either or both parties to request an
extension of the timeline, due to the needs of the hearing
officer or otherwise.123

2.

For a more complete discussion of the timeline
requirements, see Timeliness outline.

Consolidation
1.

Discretion. Whether to consolidate a new complaint with a
pending complaint or provide that the new complaint
proceed separately as an individual hearing before the same
hearing officer is within the discretion of the hearing
officer.124
In Missouri, the Hearing Commissioner may consolidate two

See, e.g., P.J. v. Pomona Unified Sch. Dist., 107 LRP 47645 (9th Cir.
2007) (unpublished); J.D. v. Kanawha County Bd. of Educ., 53 IDELR 225 (S.D.
W.Va. 2009); J.R. ex rel. W.R. v. Sylvan Union Sch. Dist., 49 IDELR 253 (E.D.
Cal. 2008); Lessard v. Wilton-Lyndborough Cooperative Sch. Dist., 47 IDELR
299 (D.N.H. 2007); O’Neil v. Shamokin Area Sch. Dist., 41 IDELR 154 (Pa.
Commw. Ct. 2004).
123 Letter to Kerr, 22 IDELR 364 (OSEP 1994).
124 See State Plan, p. 81 – 82.
122
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or more separate cases for hearing if the cases involve the
same student, present substantially the same issues of fact
and law, if the consolidation would save time and costs, and
if consolidation would not prejudice any party.125
2.

3.

Written Order. A written order should explain the hearing
officer’s decision, referencing the relevant factors the hearing
officer considered.126 The written order should be included
in the record. The relevant factors may include, but are not
limited to:
a.

the potential negative effects on the child’s
educational interests or well-being which may result
from the consolidation;

b.

any adverse financial or other detrimental
consequence which may result from the consolidation
of the due process complaints; and

c.

whether consolidation would:
i.

impede a party’s right to participate in the
resolution process;

ii.

prevent a party from receiving a reasonable
opportunity to present its case;

iii.

or prevent the impartial hearing officer from
timely rendering a decision.

Case Number. The case number for the consolidated
complaints is the case number assigned to the pending
complaint into which the subsequent complaint is
consolidated. If the complaints are not consolidated, the
case number assigned to each complaint is maintained.
Should the complaints be consolidated, the written order
must identify the correct case number and the parties should
be directed to include the correct case number on any
subsequent written submission.

4.

125
126

Timeline. The timeline for issuance of the decision is the
timeline applicable to the pending due process complaint
into which the subsequent complaint is consolidated. The

See id.
See, e.g., Consolidation Order, Attachment D.
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hearing officer has the discretion to grant – for good cause –
specific extensions of time beyond the 45-day timeline at the
request of either the school district or the parent.
An extension may be appropriate to accommodate a
resolution meeting between the parties regarding the issues
raised in the subsequent complaint.
I.

Five-Business-Day Rule
1.

Generally. The five-business-day rule has two purposes.
First, is to prevent the non-moving party from having to
defend against undisclosed evidence produced at the last
minute in the hearing. Second, is to ensure the prompt
resolution of disputes.127
Preferably, the disclosure date should be confirmed during
the prehearing conference. Additionally, the date can be
altered at any time by mutual agreement of the parties. In a
multi-day hearing, OSEP has opined that additional
submissions can be made at any time provided the disclosure
is made five business days before the next session and the
introduction of the evidence is not the sole reason for the
hearing delay.128 As a matter of fairness, this ruling is
questionable, and not consistent with appropriate standard,
legal practice.

2.

Witnesses. The list of witnesses to be exchanged must reveal
the “general thrust” of the witnesses’ testimony.129 The mere
fact that a witness appears on the other party’s list does not
necessarily entitle the non-disclosing party to call the witness
to testify unless the parties reached an agreement to the
contrary.130 The hearing officer should also watch for abuses

L.J. v. Audobon Bd. of Educ., 51 IDELR 37 (D.N.J. 2008).
Letter to Steinke, 18 IDELR 739 (OSEP 1992).
129 Letter to Bell, 211 IDELR 166 (OSEP 1979).
130 The IDEA does not address whether evidence used for impeachment or
rebuttal purposes is subject to the IDEA five-business day rule. The hearing
officer, therefore, may exercise discretion in its admission despite the offering
party not timely disclosing the evidence. In E.P. v. Howard Cnty. Pub. Sch.
System, 70 IDELR 176 (D. Md. 2017), aff’d, 118 LRP 26428 (4th Cir. 2018), the
school district filed a due process complaint seeking to demonstrate that its
evaluation of the student was appropriate and that the parent’s request for an
IEE should be denied. The parent called an expert witness to testify about what
constitutes an appropriate report and the standards that should be used. The
school district sought to impeach the expert with a report that the expert had
127

128
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(e.g., excessive witnesses just to cover everyone possible) and
address any concerns during the prehearing conference.
3.

Exhibits. Copies of proposed exhibits must be exchanged
under the five-day rule unless the parties agree otherwise
(e.g., because they already have a copy). Under the IDEA,
each party also has the right to a copy of all “completed
evaluations” at least five business days prior to the first
session of the hearing.131
Encourage the parties to discuss their exhibits to avoid
duplications (i.e., joint exhibits) and to identify which they
find objectionable. Have them mark all their exhibits and
provide the hearing officer with a list and a copy before the
hearing (with the possible exception of exhibits objected to
in some circumstances).
If a party seeks to admit an exhibit not on the five-day list
and the opposing party objects, the hearing officer should –
a.

ascertain why it was not on the five-day list;

b.

inquire as to how the objecting party would actually
be prejudiced, if at all; and

prepared years earlier on another student that did not meet the specifications
that the expert was holding the school district to during his testimony. The
parent objected and the ALJ permitted the school district to use the report
despite it not being timely disclosed. Ultimately, the ALJ determined that the
school district’s evaluation was appropriate. The parent appealed, challenging, in
part, the ALJ’s ruling permitting the school district to use the report despite it not
being timely disclosed. The court found that the ALJ had discretion to allow the
school district to use the report, in part, because its use was limited to
impeachment purposes and because the parties had reserved the right in their
disclosure letters to offer additional witnesses and/or documents for
impeachment or rebuttal purposes. See also Jason O. v. Manhattan Sch. Dist.
No. 114, 67 IDELR 142 (N.D. Ill. 2016). A procedural violation committed by the
hearing officer during the course of a due process hearing is harmless unless the
violation results in the loss of educational opportunity for the student. Here, the
parents’ objected to the hearing officer denying the introduction of a photograph
that had not been disclosed within the five-business day requirement, the
exclusion of the parents’ advocate because the advocate was listed as a witness
and was not designated as the individual to assist in the presentation of their
case, and the hearing officer’s refusal to allow rebuttal witnesses. The court was
not persuaded that the hearing officer exceeded his discretionary authority.
131 34 CFR § 300.512(b).
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c.
4.

J.

determine whether the prejudice can be cured (e.g.,
provide the other party time to review, etc.).

Five-Business-Day Disclosure – Discipline. Unless the
parties agree to disclose relevant information to all other
parties less than five business days prior to a disciplinary due
process hearing, the hearing officer does not have any
authority to shorten the five-business-day timeline.132

Discovery
1.

Generally. Other than the five-business-day rule and the
right to examine educational records, the IDEA does not
provide for prehearing discovery.133 The IDEA, however,
does not prohibit or require the use of discovery proceedings
and the nature and extent of discovery methods used are
matters left to discretion of the hearing officer, subject to
State or local rules and procedures.134

2.

Allowance of Limited Discovery. If permitted by State or
local rules and procedures, allow discovery in limited
circumstances and only when necessary for proper
presentation or preparation of a party’s case subject to
limitations in the event of privileges or harassment. The
hearing timeline is a factor to weigh when considering
limited discovery.

3.

Conducting Further Assessments. A school district may
request the opportunity to conduct further assessments of
the student. In addition to the factors relating to allowing
discovery generally, as noted immediately above, the hearing
officer must consider, among other things, what assessments

Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46706, 46726 (August 14, 2006).
133 Horen v. Bd. of Educ. of City of Toledo Pub. Sch. Dist., 655 F. Supp. 2d
794, 53 IDELR 79 (N.D. Ohio 2009) aff’d 113 LRP 45715 (6th Cir. 2011)
(unpublished). See also Hupp v. Switzerland of Ohio Local Sch. Dist., 51 IDELR
131 (S.D. Oh. 2008) (holding that the parent is not entitled to information about
all students within the LEA’s borders who received special education services);
B.H. v. Joliet Sch. Dist., 54 IDELR 121 (N.D. Ill. 2010) (holding that IDEA
hearings do not provide for the sort of extensive discovery that often occurs in
litigation).
134 Letter to Stadler, 24 IDELR 973 (OSEP 1996). But see S.T. v. Sch Bd. of
Seminole County, 783 So.2d 1231, 34 IDELR 230 (Dist. Ct. App. 2001) (holding
that in the absence of State law, the hearing officer lacked authority to order
discovery).
132
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the school district has done already, why it claims to need
additional assessments, and the parent’s reason for objecting
(e.g., harm to the student, possible delay of the hearing, etc.).
K.

Hearing Days. Hearing officers may limit the number of days for
the hearing, provided that the parties are afforded a meaningful
opportunity to exercise their hearing rights.135
It is not always practicable to complete a hearing in one to two days.
This said, this does not give the parties and/or their representatives
carte blanche to set the number of days for hearing. IDEA hearing
officers may limit the number of days for the hearing, provided that
the parties are afforded a meaningful opportunity to exercise their
hearing rights.136 It is, therefore, important that the hearing officer,
when initially scheduling hearing dates, takes great care to
appropriately assess the reasonable time necessary to address the
matters in the complaint in a fair, efficient and effective manner,
and err on the side of caution by scheduling reasonably more time
to hopefully avoid setting more dates later in the process. Tabling
the discussion on additional dates typically results in greater delays

State Plan, p. 80 – 81; Letter to Kane, 65 IDELR 20 (OSEP 2015);
Letter to Kerr, 23 IDELR 364 (OSEP 1994). See also B.S. v. Anoka Hennepin
Pub. Sch., 799 F.3d 1217, 66 IDELR 61 (8th Cir. 2015) (upholding an ALJ’s time
limitation of nine hours to present IDEA claims); B.G. v. City of Chicago Sch.
Dist 299, 69 IDELR 177 (N.D. Ill. 2017) (upholding the hearing officer’s use of
time limitations on witness testimony and denial of a sixth day of hearing); L.S. v.
Bd. of Educ. of Lansing Sch. Dist., 65 IDELR 225 (N.D. Ill. 2015) (noting that
hearing officers, “like judges, have the inherent authority to manage hearings to
avoid needless waste and delay…, including imposing reasonable time limits
where appropriate”). Cf. S.W. v. Florham Park Bd. of Educ., 70 IDELR 46
(D.N.J. 2017) (remanding case for a new due process hearing because ALJ
improperly declined to consider the parents’ evidence after the parents moved for
judgment in their favor after the school district presented its case).
136 Letter to Kane, 65 IDELR 20 (OSEP 2015); Letter to Kerr, 23 IDELR
364 (OSEP 1994). See also B.S. v. Anoka Hennepin Pub. Sch., 799 F.3d 1217, 66
IDELR 61 (8th Cir. 2015) (upholding an ALJ’s time limitation of nine hours to
present IDEA claims); B.G. v. City of Chicago Sch. Dist 299, 69 IDELR 177 (N.D.
Ill. 2017) (upholding the hearing officer’s use of time limitations on witness
testimony and denial of a sixth day of hearing); L.S. v. Bd. of Educ. of Lansing
Sch. Dist., 65 IDELR 225 (N.D. Ill. 2015) (noting that hearing officers, “like
judges, have the inherent authority to manage hearings to avoid needless waste
and delay…, including imposing reasonable time limits where appropriate”). Cf.
S.W. v. Florham Park Bd. of Educ., 70 IDELR 46 (D.N.J. 2017) (remanding case
for a new due process hearing because ALJ improperly declined to consider the
parents’ evidence after the parents moved for judgment in their favor after the
school district presented its case).
135
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due to the lack of immediate availability of both the parties and the
hearing officer at the time of the discussion.
The hearing officer should also consider that there are generally two
ways to manage the hearing itself – each having a direct impact on
the number of days needed to complete the hearing. The first is the
traditional approach of “micromanaging” the evidence as it is
introduced. With this approach, there is no appreciable discussion
prior to the hearing on how much time is needed to complete the
hearing and the hearing officer simply sets the number of hearing
days based on the general assessment of the parties and/or their
representatives. This approach increases the likelihood that the
hearing will require more rather than fewer days. The second
approach requires the parties and the hearing officer to consider the
issues for determination, their complexity, and other relevant
factors during the prehearing conference. Based on the hearing
officer’s informed assessment of how much time would be needed
to complete the hearing, the hearing officer sets a time in hours that
each party has to present their case. During the hearing itself, the
hearing officer would keep time, considering cross examination and
objections. Adjusting the time set for good cause might be
necessary, and the hearing officer must exercise discretion and
flexibility as needed. When this approach is first suggested, expect
attorneys to initially object. However, in most instances, with some
discussion, the attorneys welcome the “nudge” to be efficient. It is
not recommended that this latter approach be utilized if a party is
unrepresented.
L.

Scheduling Witnesses. When there are a large number of witnesses,
hopefully the parties can agree on a schedule to avoid witnesses
having to appear more than once or wait an unduly length of time
to testify. For example, the parties can agree to take witnesses out
of turn or accommodate a particular witness at a specific time, even
if it means interrupting another witness’s testimony, if necessary. If
the parties cannot agree upon such accommodations, the hearing
officer has the authority to order such considering what is fair to
both parties in terms of each presenting their case and not being
prejudiced, while getting all of the relevant testimony on the record
in an expeditious manner.

M.

Excessive Number of Witnesses. While typically not known until
witness lists are exchanged, if it appears that a school district is
being asked to have available witnesses whose testimony would not
be relevant, the school district may request relief. (A school district
could also call several unnecessary witnesses to prolong the hearing
and harass a parent.) The hearing officer would then have to
inquire of the moving party as to the reason the witness is being
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called and determine whether such is appropriate considering
relevancy, the best person to testify as to the alleged fact/opinion,
cumulative testimony, etc., considering fairness to both parties and
the need to obtain relevant facts.137 This may take some time
during the prehearing conference call, but it will take a lot less time
than hearing all of the witnesses on irrelevant matters.
If excess witnesses, or even documentary testimony, are suspected,
the hearing officer might choose to give warnings or directives and,
ultimately, limit any testimony or documentary evidence that the
hearing officer determines to be irrelevant, immaterial, or unduly
repetitious.138
N.

Telephonic / Videoconferencing Testimony. Whether to allow
testimony by telephone or video conferencing is generally within
the discretion of the hearing officer, subject to appellate review.139
If permitted, the witness should be provided with copies of all
exhibits. The hearing officer must also confirm that the witness is
alone, in a confidential area, and is not reading from the exhibits
(unless permission to look at a document is granted). If necessary, a
court reporter may need to be with the witness.

O.

Compel Attendance / Production of Documents. Hearing officers
have the authority to compel the appearance of witness, including
non-school district employees, and to require the production of
documents.140

P.

Observations. Home and school visits by district staff, parents, or
their experts often pose problems (e.g., union concerns regarding
evaluation use, disruptions, talking to staff, etc.).141 However, in
order to meaningfully utilize a right granted under the IDEA (e.g.,
the right to present evidence from an expert witness or obtain an
independent educational evaluation) an observation of the student
may be necessary. Additionally, resolution by the hearing officer

See State Plan, p. 81.
Id.
139 See Letter to Anonymous, 23 IDELR 1073 (OSEP 1995) (noting various
factors to consider, e.g., delay in the hearing, nature and length of the testimony,
and the cost of needing to appear); Hampton Sch Dist v Dobrowolski, 17 IDELR
518 (D.N.H.); Las Virgenes Unified Sch. Dist., 17 IDELR 373 (SEA Cal. 1991). Cf.
Walled Lake Consolidated Sch. v. Jones, 24 IDELR 738 (E.D. Mich. 1996).
140 See State Plan, pp. 80, 81; Letter to Steinke, 28 IDELR 305 (OSEP
1997). See also 34 C.F.R. § 300.512(a)(2).
141 See, e.g., K.M. v. Katonah-Lewisoboro Union Free School District, No.
19 CIV. 9671, 2020 WL 4038354, 120 LRP 21465 (S.D.N.Y. July 17, 2020);
Washoe Cnty. Sch. Dist., 106 LRP 11741 (SEA NV 2005).
137

138
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that enables a party to see the student in the other party’s setting
sometimes results in changed views/positions by the school district
and/or parent. The hearing officer may have to establish conditions
on the observation.
VIII. THE HEARING
A.

Format for Hearing. Typically, the IDEA hearing format follows the
traditional civil litigation format. However, there is nothing in the
IDEA that would prevent a hearing officer from deviating from the
established practice to accommodate the particulars of the matter
before the hearing officer (e.g., taking witnesses out of turn;
limiting the time for the parties to present their respective cases;
allowing narrative testimony when the parent is appearing pro se,
suspending the sequestration rule).

B.

Hearings In-Absentia. Hearing officers have the authority to move
forward with the hearing in the absence of a party, provided that
the absent party has been given notice of the hearing and ample
opportunity to participate in the hearing.142 Before doing so,
however, good practice would dictate that the hearing officer try to
check with the party/counsel as to possible problems or
misunderstandings and place the results of such efforts on the
record together with the reasons for why the matter will be
continued or proceed without the affected party present.

C.

Who Sits at the Table. Sometimes the parent does not want more
than one district staff person at the table with the district’s attorney.
How many district staff and whether an expert (e.g., psychologist)
can assist either party’s attorney is again in the discretion of the
hearing officer. The hearing officer should consider the assistance
the attorney needs in presenting the case, being fair to both parties
if the witnesses are sequestered and considering alternatives, e.g.,
opportunities for the attorney to confer with their expert before
cross examination, etc.

D.

Rules of Evidence. Clearly, the rules of evidence used in courts are
not applicable.143 This said, irrelevant testimony without objection
too often unduly prolongs a hearing. Testimony regarding the
alleged bad faith of either party, lack of cooperation, prior violations, unnecessary historical matters, etc., should be cut off,

See, e.g., Horen v. Bd. of Educ. of City of Toledo Pub. Sch. Dist., 655 F.
Supp. 2d 794, 53 IDELR 79 (N.D. Ohio 2009) aff’d 113 LRP 45715 (6th Cir. 2011)
(unpublished); Davis v. Kanawha Cnty. Bd. of Educ., 53 IDELR 225 (S.D.W.V.
2009).
143 See, e.g., R.B. v. Dep’t of Educ., 57 IDELR 155 (S.D.N.Y. 2011).
142
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preferably subtly. However, the hearing officer should be careful in
that sometimes such testimony is relevant with respect to
compensatory education, retroactive reimbursement, deference to
an IEP or evaluation, etc.
Admission of hearsay is permissible and does not deprive the other
party of the right to confront witnesses.144
E.

Student Witness. The parent has the right to determine whether
the child testifies.145 Either the parent or the school district might
want the child to testify or have the hearing officer meet the child.
Should it be decided by the parent that the student will testify, the
hearing officer should nonetheless be concerned about cross
examination, the environment of the hearing, etc. The hearing
officer has the authority to explore other options (e.g., the hearing
officer meeting or observing the child informally with all present,
the hearing officer asking the child questions proposed by the
parties). The hearing officer may have to raise this issue with the
parties due to neither party considering any of these types of
options.

F.

Experts. Unlike a lay witness who typically testifies to facts based
on what s/he has observed or heard, an expert witness can be called
upon to offer opinion testimony based on “knowledge, skill,
experience, training, or education.”146 The IDEA grants hearing
officers, subject to State statute, rules, or procedures, the discretion
to determine whether expert testimony should be admitted and
what weight, if any, should be accorded that expert testimony.147
If scientific, technical, or other specialized knowledge will assist the
hearing officer to understand the evidence or to determine a fact in
issue, a witness qualified as an expert may testify provided the
witness has the minimal qualifications in the field that s/he is being
called upon to offer expert opinion and is expected to provide
reliable and relevant testimony.148 The expert witness should also
have sufficient familiarity with the child who is the subject of the

See Jalloh v. District of Columbia, 535 F. Supp. 2d 13, 49 IDELR 190
(D.D.C. 2008).
145 See 34 C.F.R. 300.512(c)(1) (“Parents involved in hearings must be
given the right to … [h]ave the child who is the subject of the hearing present.”).
146 Fed. R. Evid. 702. Reference to the Federal Rules of Evidence is by way
of analogy.
147 Hearing officers can determine appropriate expert witness testimony.
See Analysis and Comments to the Regulations, Federal Register, Vol. 71, No.
156, Page 46691 (August 14, 2006).
148 See Fed. R. Evid. 702.
144
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hearing either through firsthand observation, evidence presented at
the hearing, or data provided prior to the hearing to support his/her
opinion.149 An expert witness may base an opinion on facts
explained to the expert prior to the hearing and may offer his/her
opinion without first testifying to the underlying facts or data.150
The following practice tips should be kept in mind when
considering or allowing expert testimony:

149
150

1.

The qualifications of an expert should be placed on the
record. Having a party introduce the expert’s curriculum
vita as an exhibit often expedites doing so.

2.

If an expert witness’ qualifications are disputed, allow voir
dire. But, if necessary, the hearing officer may take over the
questioning to avoid spending a great deal of time on a
matter that is ultimately within the hearing officer’s
discretion.

3.

Upon qualifying a witness as an expert, the hearing officer
should place on the record the area(s) of expertise in which
the witness is being qualified.

4.

Expert opinion can be introduced into the record using a
variety of methods, including through the use of hypothetical
questions subject to actual evidence being admitted into the
record, question-by-question, or narrative. It is within the
discretion of the hearing officer as to which method s/he
would allow.

5.

Avoid the record being cluttered with medical or clinical
jargon. Intercede gently, if necessary, to ensure that
questions and responses are understandable and helpful and
explain the educational needs of the child.

6.

Do not allow an expert witness to rehash what is already
included in the expert’s evaluation or report. Suggest that
the expert witness simply clarify or supplement the
evaluation or report.

7.

Consider allowing multiple experts to discuss an issue with
each other on the record and under oath, when appropriate.
Though the consent of both parties is advisable, it is within
the discretion of the hearing officer whether to sequester

See Fed. R. Evid. 703.
Id. See also Fed. R. Evid. 705.
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competing expert witnesses.

G.

8.

Should circumstances necessitate the appointment of an
expert vis-à-vis an independent educational evaluation
(“IEE”),151 the hearing officer may consider ordering the IEE
at district expense. The 45-day timeline may be a
determining factor on whether the hearing officer pursues
this option.

9.

Do not overlook the possibility that the parent may be
qualified as an expert despite the absence of a degree in
education. The parent may have the requisite specialized
knowledge, skill, or experience given his/her on-the-job
training.

Handling Objections. As a matter of fairness, the hearing officer
should try to be consistent throughout the course of the hearing
when ruling on objections. Where the objection will arise again, the
hearing officer can note a continuing objection on the record.
When deciding a difficult objection, or its implications for the
hearing are uncertain, the hearing officer can take a recess to think
before ruling on the objection.
When attorneys spend too much time stating, or responding to, an
objection, the hearing officer should establish ground rules. For
example, the hearing officer can just allow one or two words as the
basis for an objection (e.g., "Objection. Relevancy."), and then ask
for more information should clarification or a response be
warranted.

H.

151

Handling Witnesses
1.

Generally, only one person for each party can question a
witness. The scope and duration of cross-examination rests
largely within the discretion of the hearing officer but should
only be restricted within reasonable bounds. The number of
times of re-direct and re-cross is also within the discretion of
the hearing officer. If the hearing officer determines a
witness is hostile or adverse, the questioning can be leading.

2.

Where a witness and attorney are just “jousting” or the
witness is nervous to the point of not being able to
understand, the hearing officer might restate the question
fairly, i.e., to get to the point.

34 C.F.R. § 300.502(d).
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I.

3.

Direct testimony can also be taken by affidavit in lieu of inhearing testimony, provided that the witness giving such
testimony shall be made available for cross-examination.

4.

In some circumstances, the opposing party may have the
right to review any notes or file of a witness.152

5.

A hearing officer has discretion to forbid a witness from
discussing his/her testimony with others, including counsel,
during a recess.153

Testimony by Affidavit. Direct testimony by affidavit in lieu of inhearing testimony can make the hearing more efficient, provided
the hearing officer effectively implements a process by which the
parties are adequately provided with the opportunity to
thoughtfully prepare testimony by affidavit and the witness giving
such testimony is made available for cross-examination. The prehearing conference presents an early opportunity to discuss the use
of direct testimony by affidavit and to establish parameters of
practice.
Because the formal rules of evidence do not apply in IDEA hearings,
testimony by affidavit is not subject to a hearsay objection. The
adequacy of the affidavit is a matter that the hearing officer can
consider when deciding what weight, if any, to give the testimony.
1.

Practice Tips. The following are matters to consider prior to,
and during, discussions with the parties on whether to
exercise discretion to allow direct testimony by affidavit and
on the ground rules for its use.
a.

Whether competent counsel represents the parties.
The use of direct testimony by affidavit may not be
appropriate when the parent is appearing pro se.

b.

Limiting direct testimony to supplement an
inadequate affidavit resulting from the careless work
of the submitting attorney. While the hearing officer
should exercise flexibility when deciding whether to
allow supplemental, direct testimony, advising the
parties ahead of time that supplemental, direct
testimony will be limited to extraordinary
circumstances increases the chances that the

I.D. v. Westmoreland Sch. Dist, 17 IDELR 417 (D.N.H. 1991); Somerset
County Pub Sch., 21 IDELR 942 (SEA MD 1994).
153 Geders v. U.S., 425 U.S. 80, 83 (1976).
152
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attorneys will thoughtfully prepare the affidavits.154
c.

The timeline by when the parties must exchange
copies of the affidavits of their respective witnesses.
The hearing officer should consider requiring the
exchange of affidavits in advance of the five-day
deadline155 to allow each party the opportunity to
disclose rebuttal testimony by affidavit (or witnesses)
or to submit interrogatories, should the hearing
officer permit such practice.

d.

How to address objections to irrelevant or prejudicial
questions or testimony. The hearing officer should
outline for the parties how objections to irrelevant or
prejudicial questions or testimony should be brought
to the hearing officer’s attention and how any
irrelevant or prejudicial questions or testimony will be
stricken from the record should the hearing officer
sustain the objection(s).

e.

Addressing the feasibility of using direct testimony by
affidavit when the parents or witnesses are nonEnglish speakers.

J.

Sequestration. The parents’ decision on whether the hearing is
open or closed does not control whether witnesses shall be
sequestered. Such is in the discretion of the hearing officer.156
While a request to sequester witnesses is frequently granted, there
may be circumstances where it is appropriate to allow potential
witnesses in the hearing room, despite a sequestration request (e.g.,
to allow experts to hear the testimony of other witnesses).157
Counsel should also instruct the witnesses not to discuss their
testimony with each other.

K.

Privileges. Professional privileges are increasingly being asserted
by parents to deny access by school districts to the student’s
physicians, psychologists, social workers, etc., or their reports. But

The hearing officer may also want to consider reserving the right to ask
the affiant clarifying questions even if the parties/counsel stipulate to the
admission of the affidavit.
155 34 C.F.R. § 300.512(a)(3) (prohibiting the introduction of any evidence
at the hearing that has not been disclosed to the other party at least five business
days before the hearing).
156 State Plan, p. 81.
157 See, e.g., Vandalia-Butler City Sch. Dist., 501 IDELR 348 (SEA Ohio
1979).
154
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under the statutes, rules, and case law establishing such privileges,
in most States, once the parent places an issue in an administrative
proceeding regarding the emotional or medical condition of the
student, the parent either has the option of presenting no evidence
of professionals regarding the issues or waiving the privilege with
regard to all professionals who diagnosed or treated the student
regarding the condition at issue.158 Hearing officer rulings on
whether such privileges are waived and, if so, to what extent, often
impact settlement discussions. (An outside professional might
attempt to assert a privilege despite the parent’s waiver.)
The district would only have a right to educationally relevant
portions of such records. Sometimes the parties can agree on a
third party to review the records and make such determinations or
the hearing officer will be allowed to make such determinations by
reviewing the records “in camera.” Other times the records are
provided to the district’s counsel who may make such
determination with an agreement that the records will never
become a part of the student’s educational record or will be sealed
and kept separate from those records.
If a party refuses to disclose records after the hearing officer has
ordered such, the issue in question or, when appropriate, the entire
appeal could be dismissed.159
L.

Moving the Hearing Along. In terms of starting and ending times,
breaks, irrelevant or cumulative testimony, the reading of
documents into the records, etc., all should be dealt with to move
the hearing along as expeditiously as reasonably possible.160 On the
other hand, sometimes giving attorneys time to think about the
questions they want to ask on cross-examination and to confer with
their party can actually save time.

See, generally, I.D. v. Westmoreland, 17 IDELR 417 (D.N.H. 1991).
See, e.g., Epsom Sch. Dist., 31 IDELR 120 (SEA N.H. 1999) (dismissing
the case without prejudice but subject to the parents agreeing to sign all the
releases previously ordered before filing a new hearing request on the matters
raised in the dismissed hearing request); Sch. Dist. of Sevastopol, 24 IDELR 482
(SEA WI 1996) (upholding the hearing officer’s dismissal of the complaint after
the parent failed to submit medical evaluations); Bd. of Ed. of Oak Park Pub.
Sch., 20 IDELR 414 (SEA Mich. 1993) (dismissing an issue in the complaint
because the parent failed to provide complete psychiatric treatment records).
160 In this regard, see State Plan, p. 81, granting the Hearing Commissioner
discretion to limit the length of any presentation in order to proceed with the
hearing in an expeditious manner.
158
159
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M.

Hearing Officer Involvement. The hearing officer has the authority
(and perhaps the obligation) to question the witness after the
parties were given an opportunity for the purpose of clarification or
completeness of the record.161 The hearing officer should ask
questions (subject to objection) on points the hearing officer
believes might be necessary to have on the record in order to render
an appropriate decision. Attorneys might object that such is an
intrusion in the adversary process, but the entire process should
result in a record upon which an informed decision can be based.
Hearing officers, however, should be sensitive to strategies of
counsel.

N.

Observations by Hearing Officer. With the agreement of the
parties, hearing officers may observe the student or [proposed]
classroom and/or school.162 Care should be taken to determine, up
front, the purpose of the observation, how the information gleaned
by the hearing officer during the visit will be admitted, if at all, into
the record, who is present, whether questions of the student / staff
will be permitted and by whom, and whether any video recording or
photographs should be taken of what is observed and admitted into
the record.163
In-hearing observations of the student who is present may be
considered by the hearing officer (without consent of the parties),164
but best practice would be for the hearing officer to note on the
record the student’s behavior(s) during the hearing so as to place
the parties on notice that s/he (the hearing office) is considering
said behavior(s). This affords the parties an opportunity to
supplement the record with additional testimony regarding the
observed behavior(s).

O.

161
162

2020).

Calling Additional Witnesses. Hearing officers can call additional
witnesses or request to review certain documents if the hearing
officer has reasonable cause to believe such might be necessary to

See State Plan, p. 81.
See, e.g., K.M. v. Katonah-Lewisboro UFSD, 120 LRP 21465 (S.D.N.Y.

See id.
See, e.g., Escambia Cnty. Bd. of Ed. v. Benton, 44 IDELR 272 (S.D. AL
2005) (noting that the court is not aware of any legal principle that would forbid
a hearing officer from making findings of fact based on nonverbal conduct that he
personally observes during an administrative hearing, regardless of whether the
court reporter formally records same in the official transcript).
163

164

© 2021 Special Education Solutions, LLC

49

complete the record.165 But, before doing so, the hearing officer
should ask if one of the parties is willing to call the additional
witness, giving the party an initial opportunity to present evidence
on the points for which the hearing officer seeks to hear additional
evidence. The hearing officer can also seek an independent
educational evaluation (“IEE”).166 But, doing so would usually
create problems in meeting the timeline to issue the decision,
unless a party requests an extension of the timeline.167
P.

Disciplinary Sanctions. Various court decisions suggest that
hearing officers can issue sanctions for misconduct against a party
or the party’s representative.168 Missouri provides Hearing
Commissioners express authority to sanction a party and/or its
representative.169 When misconduct is afoot, in addition to off-therecord conferences, the hearing officer can warn the party or the
party’s representative to discontinue such conduct on the record.
Should the party’s attorney-representative be engaging in
misconduct, the hearing officer can: consider commenting on the
conduct in the decision as an adverse factor which should be
considered in any claim for attorney’s fees; seek the assistance of a
court if litigation is pending; warn, restrict, award costs/sanctions;
or actually remove an attorney from continuing to handle the
matter.

Q.

Rebuttal Testimony. The hearing officer is given wide discretion on
whether to allow rebuttal testimony by either party. Rebuttal
testimony should not merely reiterate testimony already in the
record. Rather, rebuttal testimony should respond, explain, or

See notes 34 to 44, supra, and accompanying text. See also State Plan,
pp. 80, 81.
166 34 CFR § 300.502(d). The cost of the evaluation must be at public
expense. Id.
167 The hearing officer cannot unilaterally extend the 45-day timeline or
ask for a request to do so.
168 Letter to Armstrong, 28 IDELR 303 (OSEP 1997). See also Moubry v.
Indep. Sch. Dist. No. 696, 32 IDELR 90 (D. Minn. 2000) (upholding hearing
officer sanction against parent’s attorney); Stancourt v. Worthington City Sch.
Dist., 44 IDELR 166 (Ohio Ct. App. 2005) (“Because a due process hearing is
quasi-judicial in nature and consists of a hearing resembling a judicial trial, we
conclude that a hearing officer in such a proceeding is vested with implied powers
similar to those of a court.”); K.S. v. Fremont Unified Sch. Dist., 545 F. Supp. 2d
995, 49 IDELR 182 (N.D. Cal.) (upholding a hearing officer’s sanctions against
the parent’s attorney); Indiana Pub. Sch. No. 729-93, 21 IDELR 423 (SEA Ind.
1994); District City 1 and District City 2 Pub. Sch., 24 IDELR 1081 (SEA MN
1996).
169 State Plan, p. 80.
165
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contradict new matters raised by the responding party. The fivebusiness-day rule on witnesses would likely not apply, but fairness
must still be considered.170
R.

Closing Arguments/Briefs. The hearing officer should discuss with
the parties whether they would prefer to submit oral closing
arguments or written briefs. Ultimately, the hearing officer decides
whether to allow post-hearing briefs after considering, for example,
the timeline and the complexity of the issues raised during the
hearing. The hearing officer should also consider providing the
parties specific direction as to what issues should be addressed.

S.

Accurate Record. Establishing an accurate record is the hearing
officer’s most important responsibility. The hearing officer should
be mindful of problems that will adversely affect the record being
made, such as overlapping conversations, use of acronyms, proper
spelling of names, questioners/witnesses referring to exhibits
without citing to exhibit numbers, and the use of clarifying gestures.
The record is extremely important if your decision is appealed.
The failure to provide a complete transcript or recording of the
hearing is not necessarily a denial of a free and appropriate public
education unless the student’s substantive rights under the IDEA
were affected.171

IX.

WRITTEN DECISIONS
A.

Amendment of Decision.
1.

For Technical Errors. Hearing officers are allowed to amend
their decisions for technical and typographical errors, subject
to State procedures and provided proper notice is given.172 It
is equally permissible for a party to request of the hearing
officer correction of such errors when the correction does not
change the outcome of the hearing or the substance of the

See E.P. v. Howard Cnty. Pub. Sch. System, infra., fn. 145.
Kingsmore v. District of Columbia, 466 F.3d 118, 46 IDELR 152 (D.C.
Cir. 2006). Cf. J.R. v. Sylvan Union Sch. Dist., 50 IDELR 130 (E.D. Ca. 2008)
(holding that the ALJ had to rehear the last day of testimony because the missing
testimony was so significant).
172 State Plan, p. 78. See also Analysis and Comments to the Regulations,
Federal Register, Vol. 64, No. 48, Page 12613 (March 12, 1999).
170
171
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final hearing decision.173
2.

Reconsideration. Reconsideration of the hearing decision is
subject to State procedures and may not delay or deny the
parents’ right to a decision within the required timeline.174
Generally, once a final decision has been issued, no motion
for reconsideration is permissible.175 States, however, can
adopt procedures to allow motions for reconsideration prior
to issuing a final decision, provided the final decision is
issued within the 45-day timeline or a properly extended
timeline.176 Missouri does not permit motions for
reconsideration.177

B.

Res Judicata / Collateral Estoppel. Few circuits have determined
whether the doctrines of res judicata or collateral estoppel apply to
IDEA hearings.178

C.

So-Ordered Decisions. Hearing officers have the authority to confer
consent decree status to a settlement agreement reached by the
parties, and provided that there has been a proper order entered by
the hearing officer.179

Questions and Answers on Dispute Resolution Procedures Under Part
B of the Individuals with Disabilities Education Act (Part B), 61 IDELR 232,
Question C-25 (OSEP 2013).
174 Id. See also Letter to Wiener, 57 IDELR 79 (OSEP 2010).
175 Id. See also Questions and Answers on Dispute Resolution Procedures
Under Part B of the Individuals with Disabilities Education Act (Part B), 61
IDELR 232, Question C-25 (OSEP 2013).
176 Id.
177 State Plan, p. 78.
178 See, e.g., Davis v. Hampton Public Sch. Dist./Special Education, 396 F.
App’x 960, 55 IDELR 122 (4th Cir. 2010), cert. denied, 563 U.S. 908 (2011). See
also T.G. v. Baldwin Park Unified Sch. Dist., 443 F. App'x 273, 57 IDELR 33 (9th
Cir. 2011) (unpublished) (opining that the facts and circumstances of each case
determines whether an ALJ / hearing officer should dismiss a due process
hearing on res judicata or collateral estoppel grounds).
179 See, e.g., A.R. v. New York City Dep’t of Educ., 407 F.3d 65, 43 IDELR
108 (2d Cir. 2005). Cf. Maria C. v. Sch. Dist. of Philadelphia, 142 F. App'x 78, 43
IDELR 243 (3d Cir. 2005) (unpublished); Traverse Bay Intermediate Sch. Dist.
v. Michigan Dep’t of Educ., 49 IDELR 156 (W.D. Mich. 2008).
173
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X.

IMPARTIAL HEARING RECORD
A.

The Record. Establishing an accurate record is one of the hearing
officer’s most important responsibilities. The record is extremely
important if the decision is appealed. What makes up the record
has been the subject of great debate. Following are best practices
for the hearing officer to consider.

B.

General Rules.
1.

The hearing officer should be mindful of problems that will
adversely affect the record of the hearing being made, such
as overlapping conversations, use of acronyms, proper
spelling of names, questioners/witnesses referring to
exhibits without citing to exhibit numbers, and the use of
clarifying gestures.

2.

Endeavor to mark all items as an exhibit of a party or of the
hearing officer (for ease of identification and reference).

3.

Do not mark-up exhibits or legal memoranda. Instead, make
copies and mark up the copies. The record should only
include the unmarked submissions.

4.

Date stamp all documents received.180 This would assist
with establishing timelines.

5.

Should the hearing officer be unsure of what’s in or not, the
hearing officer should contact both parties in writing to
clarify.

6.

Requests for an extension of the 45-day timeline should be
documented in writing, and the reasons given should be
incorporated in the order.

7.

Prior to the five-business-day disclosure deadline, review
and organize the documents in the file with an eye towards
providing the parties/counsel with a list of hearing officer
exhibits, which may include all correspondence, pleadings,
motions/requests, orders or other tangible items that have
been submitted to date. Provide the parties/counsel with an
advance copy of the Hearing Officer Exhibit List and advise

Alternatively, append the forwarding email to any attached
document(s) for submissions that are made by electronic mail.
180
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that the list will be discussed at the start of the hearing.181

C.

8.

Prior to the start of the hearing, and after discussing exhibits
with the parties/counsel, review the Hearing Officer Exhibit
List with the parties/counsel and address any concerns that
are raised.

9.

The record should not include documents or other tangible,
non-documentary items that were not filed directly with the
hearing officer.

10.

Items that are not admitted into the record should be
returned to counsel, unless they are to be made part of a
separate record for purposes of an appeal. In the latter
situation, they should be clearly marked and kept together
(e.g., in a labeled envelope) with the record. Note in the
hearing officer decision what proposed exhibits make up the
separate record.

11.

Certify the record to the school district. See Sample
Certification of the Record Form, Attachment F.

Contents. The complete record should include the following, as
well as other relevant items, as appropriate and as determined by
the facts and circumstances of each case:
1.

The due process complaint;

2.

The notice of hearing officer appointment;

3.

The school district or other party response to the due process
complaint;

4.

Notice of Insufficiency;

5.

All notices of proceedings;

6.

All correspondence filed with (e.g., resolution meeting
disposition form) or by the hearing officer, including email
correspondence;

7.

Prehearing orders;

Even if this approach is not used, it is good practice to discuss with the
parties/counsel prior to the start of the hearing what pre/post-hearing
documents will be part of the record.
181
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NOTE:

8.

Motions, briefs, and orders;

9.

All documents or other tangible, non-documentary items
(e.g., photographs, videotapes, sound recording) admitted
into evidence at the hearing;

10.

Any written or electronic, verbatim record of prehearing
conferences and other on-the-record discussions;

11.

A written or electronic, verbatim record of the due process
hearing; and

12.

Any final order, i.e., Hearing Officer
Determination/Decision, Order of Dismissal, or Order of
Withdrawal/Termination.

REDISTRIBUTION OF THIS OUTLINE WITHOUT
EXPRESSED, PRIOR WRITTEN PERMISSION FROM ITS
AUTHOR IS PROHIBITED.
THIS OUTLINE IS INTENDED TO PROVIDE WORKSHOP
PARTICIPANTS WITH A SUMMARY OF SELECTED
STATUTORY PROVISIONS AND SELECTED JUDICIAL
INTERPRETATIONS OF THE LAW. IN USING THIS
OUTLINE, THE PRESENTER IS NOT RENDERING LEGAL
ADVICE TO THE PARTICIPANTS.
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Attachment A (Order – Resolution Process)
ADMINISTRATIVE HEARING COMMISSION
STUDENT, a minor, by and through
his/her Parent(s), ____________
_________________________,
ORDER
Petitioners,
- against -

Case No. _________

_________________________,

_______________________
Hearing Commissioner

Respondent.

I have been appointed to hear the above-captioned matter. The dates and
times for the conduct of a prehearing conference and due process hearing will be
set under separate correspondence.
Pursuant to 34 C.F.R. § 300.515(a), a decision in a due process hearing
must be reached and mailed to each of the parties not later than 45 days after the
expiration of the 30-day resolution period under 34 C.F.R. § 300.510(b), or the
adjusted time periods described in 34 C.F.R. § 300.510(c). Under 34 C.F.R. §
300.510(c), the 45-day timeline for the due process hearing starts the day after
one of the following events: (1) both parties agree in writing to waive the
resolution meeting; (2) after either the mediation or resolution meeting starts but
before the end of the 30-day period, the parties agree in writing that no
agreement is possible; or (3) if both parties agree in writing to continue the
mediation at the end of the 30-day resolution period, but later, the parent or
public agency withdraws from the mediation process.
Pursuant to 34 C.F.R. § 300.515(c), the undersigned may grant specific
extensions of time beyond the periods set out in 34 C.F.R. § 300.515(a) at the
request of either party.
IT IS HEREBY ORDERED that –
1.
Should the parties schedule a resolution meeting pursuant to 34
C.F.R. § 300.510(a), the parties shall notify the undersigned of the date and time
of the scheduled resolution meeting within ___ business days of it being
scheduled.
2.
Should the parties participate in a resolution meeting pursuant 34
C.F.R. § 300.510(a), and the parties reach an agreement consistent with 34 C.F.R.
© 2021 Special Education Solutions, LLC
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§ 300.510(d), the parties shall notify the undersigned within ___ business days
of the agreement’s execution that the matter has been resolved and that it can be
dismissed (with or without prejudice).
3.
Should any of the events under 34 C.F.R. § 300.510(c) occur, the
parties shall notify the undersigned of the occurrence within ___ business days.
The 45-day timeline for the due process hearing will start the day after the
occurrence of the event.
IT IS SO ORDERED.
DATED:
_____________________________________
Hearing Commissioner
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DATE

NAME
ADDRESS
VIA FACSIMILE TRANSMISSION FOLLOWED BY ELECTRONIC MAIL
(Facsimile transmission nums.: ______________________)
Re: ________________________, Case No. _________
NOTICE
Dear Interested Parties:
The 45-day timeline for the due process hearing in 34 C.F.R. § 300.515(a)
starts the day after one of the events described in 34 C.F.R. § 300.510(c) has
occurred.1 The parties have notified the undersigned that, although a resolution
meeting took place on ________________, the parties did not reach an
agreement and further agreed in writing on __________ to proceed with the
due process hearing.
Consistent with 34 C.F.R. § 300.510(c)(2), a final decision must be
reached in this matter not later than 45 days after the expiration of the resolution
period, absent the undersigned granting a specific extension of time. The 45-day
timeline started to run on __________. Accordingly, a decision in this matter
must be reached and mailed to each of the parties on or before ___________.
A prehearing conference in this matter has been scheduled for
____________________________.

Pursuant to 34 C.F.R. § 300.515(a), a decision in this matter must be
reached and mailed to each of the parties not later than 45 days after the
expiration of the 30-day resolution period under 34 C.F.R. § 300.510(b), or the
adjusted time periods described in 34 C.F.R. § 300.510(c). Under 34 C.F.R. §
300.510(c), the 45-day timeline for the due process hearing starts the day after
one of the following events: (1) both parties agree in writing to waive the
resolution meeting; (2) after either the mediation or resolution meeting starts but
before the end of the 30-day period, the parties agree in writing that no
agreement is possible; or (3) if both parties agree in writing to continue the
mediation at the end of the 30-day resolution period, but later, the parent or
public agency withdraws from the mediation process.
1
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On the appointed date and time, I will initiate the telephone conference
and call you at your office number. Should you anticipate not being in your office
on the appointed date and time, please provide me with an alternative number
where you can be reached.
Please be further advised that the purpose of this letter is two-fold. First,
to advise you of the various matters that I will discuss with you during the
prehearing conference. (See attached Subjects to be Considered.) Second, to
provide you with the opportunity before the teleconference to confer with your
client, and/or each other, and take such other steps as may be necessary in order
to meaningfully respond to, or otherwise address, the matters listed on the
Subjects to be Considered document.
Subsequent to the prehearing conference, I will prepare a detailed order of
what has been agreed upon and determined during the conference. You will
receive it within ___ business days after the prehearing conference. Should you
have any suggested corrections or additions to the order, you are to advise me of
them immediately, in writing, and I will address them promptly. At the
commencement of the hearing, the order and all subsequent correspondence
relating to it will be placed on the record (as exhibits of this hearing officer).
It would be helpful to me if I am provided with a copy of the student’s IEP
being appealed prior to the prehearing conference. I thank you in advance for
your anticipated cooperation. I remain,
Very truly yours,

[HEARING COMMISSIONER]
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PREHEARING CONFERENCE – SUBJECTS TO BE CONSIDERED
The following matters will be discussed / reviewed during the prehearing
conference (not necessarily in the order listed below):
1.

If the parent is not represented by an attorney, does the parent plan to
retain an attorney before the due process hearing? (If so, the parent or
new attorney must immediately advise the hearing officer and opposing
attorney of the attorney’s appearance in the case.)
If not represented by an attorney, did the parent receive a list of sources to
contact to obtain assistance in understanding IDEA? Did the parent
receive the Procedural Safeguards notice?

2.

When did the resolution meeting process conclude? Who was present
from each party? Was an agreement reached between the parties on any of
the claims in the complaint? What was the agreement reached by the
parties, if any? Was the agreement in writing and signed by the parties?
Are the parties willing to pursue/considering pursuing mediation or
further settlement discussions? When did/does the 20/45-day deadline
start running?

3.

If the parties have not participated in mediation, are they willing to
consider doing so?

4.

What are the specific issues to be determined (e.g., what aspects of the IEP
are alleged to be inappropriate) and what is the proposed relief (e.g., what
type/amount of compensatory education is sought)? During the
prehearing conference the hearing officer may require the parties to
provide further clarification/specificity of their claims, defenses and
requested relief.

5.

Did the Respondent file a response? If not, and the Respondent is the
school district, did the school district provide prior written notice
regarding the subject matter contained in the parent’s due process
complaint? If no to either, how should, if at all, the Respondent’s failure to
file the required response be addressed?

6.

Are there any admissions of fact or stipulations?

7.

Who does each party contemplate calling at the hearing and how much
time will be needed to hear them all? (Attorneys/parties are expected to
give their witness list some meaningful thought prior to the prehearing
conference to allow the hearing officer to make an informed decision on
how much time each party will be given to present its case.) What
additional time, if any, should be scheduled to deal with any unanticipated
problems/delays?
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8.

When and where will the hearing be held (i.e., date(s) and times)?

9.

Is an extension of the 45-day timeline anticipated? If so, what is the good
cause reason for the request? How might an extension of the 45-day
timeline be avoided?

10.

What is the due date for the five-business day disclosures, witness lists
(including a name, role/position, address, phone number, and general
thrust of the testimony), and evaluations/written recommendations that
may be introduced during the course of the due process hearing?
Note: (1) Each party’s disclosures must separately identify those
witnesses whom, and exhibits which, the party expects to present/offer
and those whom/which the party may call/offer if the need arises; (2) the
disclosures must designate witnesses expected to be presented by
telephone, if permitted in the discretion of the hearing officer; (3) copies of
all proposed exhibits must be appropriately marked (i.e., for parents, as P1, etc.; for school district, as SD-1, etc.; and, Joint, as J-1, etc.) (each page
of the proposed exhibit should be numbered as well, e.g., P-1-1, P-1-2,
etc.); (4) the hearing officer may direct each party to file with the hearing
officer by the disclosure date a copy of the proposed evidence binder with
the exhibits divided by tabs; (5) in their five-day disclosures, each party
must provide a curriculum vitae for all proposed expert witnesses; (6) for
the hearing, each party must have available four sets of exhibit books, i.e.,
one for each party, one for witnesses, and one for the hearing officer
(unless directed otherwise).
Hearing officers may direct the parties to submit joint exhibits.

11.

Does either party anticipate having a problem accessing or obtaining
witnesses or records (i.e., the need to compel witnesses or the production
of documents)? The requesting party should be prepared to explain the
relevance of the witness testimony or records requested.
If yes, the party that refuses to produce the witness or records should be
prepared to explain why it will not voluntarily ensure the appearance of
the witness or production of the documents.
Will the school district make current employees voluntarily available at the
due process hearing?

12.

Does either party anticipate any witness scheduling or other logistical
problems? How does the party propose to resolve them?

13.

Do the parties anticipate any motions/requests or other disputes that
should be addressed during the prehearing conference? If so, how will
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they be addressed, i.e., the dates on which motions/requests must be filed
and the timeline for decisions on the motions?
14.

Any other matters that the hearing officer deems appropriate or the
parties want to discuss.
NOTE: The following matters will also be addressed:
•
•
•
•
•
•

Whether the Parent opts for a hearing to be open or closed.
Whether either party requires interpreter services, the translation
of documents or other accommodations.
Confirm that the Petitioner shall proceed first at the hearing.
Confirm that the Petitioner shall carry the burden of persuasion.
Confirm that the parties shall be prepared to present oral closing
arguments, unless leave is granted by the hearing officer to allow
for post-hearing, written submissions.
Whether the Parent elects a written or electronic findings of fact
and decisions.

DIRECTIVE: The parties are directed that if any problem or dispute arises
between the time of the prehearing conference and the issuance of the decision
and the parties are unable to mutually resolve the dispute, thereby necessitating
the involvement of the hearing officer, they must immediately contact the hearing
officer. The hearing officer will address the matter by scheduling a telephone
conference call or in such other manner as is deemed appropriate under the
circumstances.
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Attachment C-1 – Non-Expedited Hearing
ADMINISTRATIVE HEARING COMMISSION
STUDENT, a minor, by and through
Parent(s), __________________
_________________________,
PREHEARING CONFERENCE
SUMMARY AND ORDER

Petitioners,
- against -

Case No. _________

_________________________,

_______________________
Hearing Commissioner

Respondent.

Petitioner is the parent of __________ (“Student”), a ______-year-old
student [with a disability]. On _______, Petitioner filed a Due Process
Compliant (“Complaint”) against the
_______________________________ pursuant to the Individuals with
Disabilities Education Act (“IDEA”). This Hearing Officer was appointed to
preside over this case on ________.
On _____________, a prehearing conference was held in the above
matter. The conference was conducted by telephone from _______ p.m. to
_______ p.m. Participating in the conference were: __________________,
Hearing Officer; _________________ for Petitioners; and,
_____________ for Respondent. The parties discussed the following
matters:
The following matters were addressed:
1.
Neither party objected to the appointment of the undersigned as the
hearing officer.
2.
Each side is represented by counsel. [Both sides waived the
mandatory resolution meeting.] [A resolution meeting was held on _________.
The parties, however, did not reach an agreement.] The parties are free to enter
into settlement discussions and an agreement at any time and nothing in this
order should be interpreted as prohibiting any settlement discussions. Further,
should the parties agree to participate, mediation continues to be available to the
parties at any time during the hearing process.
It was agreed that the 45-day timeline started to run on _________. The
hearing decision is due on _____________.
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3.
The issues are limited to those raised in the Complaint and agreed
upon during the prehearing conference. The undersigned has determined that
s/he has the authority to hear the issues listed below and grant the relief sought
by Petitioners. [Document: (A) If no response, or it was unresponsive, how you
addressed it; (B) the issues and relief, specifically and fairly, including the
position of the opposing party as to each; (C) the disposition of all other issues,
defenses and relief raised in the complaint and response; (D) any further
requested clarification of claims, defenses or relief requested (e.g., the ways the
IEP is inappropriate or the details of the compensatory education requested) and
the timeline to do so; and (E) any admissions, stipulations or resolution of
claims.]
The issues, requested relief, and defenses being presented for
determination are as follows:
a.
b.
c.
d.

Issue One
Issue Two
Petitioner seeks the following remedies: _________.
Respondent raises the following defenses: ________.

4.
After discussing the time necessary to hear this matter, the hearing
will be conducted at ________________________, located at
______________________, on _______________, 20___, at
____________ a.m. / p.m. to _________ a.m. / p.m. [A second pre-hearing
conference will be conducted on ___________________, 20___, at
____________ a.m. / p.m., at which time the parties should be prepared to
discuss _______________________.] Should any problem arise prior to the
hearing that might adversely affect the hearing process, counsel is directed to
notify this Hearing Officer and request an immediate prehearing conference call.
In addition, either party must immediately advise the Hearing Officer whether a
request to extend the timeline will be made or whether it is anticipated that the
complaint will be withdrawn.
Inasmuch as this is not a matter involving discipline so as to require an
expedited hearing, it will be handled as a regular hearing.
5.
Disclosure will occur on or before _________________, 20___
[by ___ a.m./p.m.]. [A courtesy copy of each party’s exhibit book is to be
provided to the Hearing Officer by ________. (See Hearing Officer contact
information below.)]
[At least three (3) business days prior to the due process hearing, both
parties must exchange in writing all objections to any portion of the opposing
party’s five-day-disclosures. At least two (2) business days prior to the due
process hearing, the parties must jointly discuss all objections and attempt in
good faith to resolve them. At least one (1) day prior to the due process hearing,
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each party must provide this Hearing Officer a joint list of objections that they
were unable to resolve. Counsel for each party must certify in a letter that s/he
made good-faith efforts to resolve all objections.
A party’s failure to provide all objections in writing three (3) days prior to
the hearing may result in a waiver of the objection. A party’s failure to attempt to
resolve an objection in advance of the due process hearing may result in the
objection being sustained.]
a.
All exhibits must be marked prior to the hearing date and an
exhibit list generated. Parents’ exhibits should be identified as [“P” followed by
the exhibit number. Each page of the exhibit should be numbered as well. For
example, if the IEP is to be the parents’ first exhibit and it consists of seven pages,
each page should me marked as follows: P 1-1, P 1-2, P 1-3, etc. The school
district’s exhibits should be identified as “R” followed by the exhibit number.
Again, each page of the exhibit should be numbered as in the example above.
Joint exhibits should be identified as “JE” followed by the exhibit number. Each
page of the exhibit should also be numbered.]
The parties are encouraged [directed] to prepare joint exhibits.
b.
The witness list must include the name and title of the
witness and a brief, but informative, description of the nature of the witness’s
testimony. The Hearing Officer may exclude any irrelevant, immaterial,
unreliable or unduly repetitious testimony during the hearing.
[All witnesses are expected to appear in person at the hearing
unless the undersigned has granted leave to appear via teleconference. Any such
applications must be made in writing and explain the good cause reason why the
witness should be permitted to testify via teleconference.]
[Witnesses participating through teleconference on the day of
hearing are to be provided with courtesy copies of the proposed evidence packets
(i.e., Petitioners and Respondent’s) prior to the hearing day. Failure to do so
might result in the undersigned excluding the witness(es) from participation in
the hearing.]
The parties are expected to work cooperatively on scheduling
witnesses and/or making witnesses available to one another. Should either party
anticipate a problem in gaining a witness’ participation, counsel is directed to
address it by contacting opposing counsel where appropriate, seeking a
subpoena, or requesting an immediate prehearing conference call.
6.
[Here the Hearing Officer should record the result of any discussion
regarding records and witnesses (e.g., the school district will provide to the
parent records by ___________; the school district will make available

© 2021 Special Education Solutions, LLC

3

Attachment C-1 – Non-Expedited Hearing
__________ at the time of hearing; or, the parent/school district will file a
request for a Subpoena with the Hearing Officer by __________.]
7.
[After discussing the various procedural items listed in the “Note”
in the “Prehearing Conference—Subjects To Be Considered” form, and making
any agreed upon changes, the Hearing Officer should set forth below the
agreement of the parties.] The parties agreed to the following matters:
•
•
•
•

The parent opts for a hearing to be closed.
The parent will participate in the due process hearing.
The student will not be present at the due process hearing.
Neither party requires interpreter services, translation of documents or
other accommodations.
The Petitioner shall proceed first at the hearing.
The Petitioner shall carry the burden of persuasion.
The parties must be prepared to present oral closing argument
The Parent elects to be provided [a written or electronic findings of fact
and decisions].

•
•
•
•

[If a party made an objection to any item, record the objection and how the
objection was addressed.]
8.
With regard to any motions or other problems to be addressed or
anticipated, the parties advised: [record the results of the discussion, including
dates for any motions to be filed and when they will be ruled upon].
[The parties must file all motions on or before _____________,
barring unforeseen circumstances. If parties file motions, other than requests for
an extension of the timeline, after this deadline this Hearing Officer will not
consider them.]
9.
The parties are encouraged to stipulate to as many facts as can be
agreed upon in order to facilitate and expedite the taking of testimony on the day
of the hearing. [Each party must provide the Hearing Officer a list of joint
stipulations of fact and material admissions three days prior to the due process
hearing.1 Each party must stipulate and admit only those facts that are material,
i.e., “significant to the issue or matter at hand.”2 Each party’s counsel must
certify in a letter, submitted at least one (1) day prior to the due process hearing,
that s/he has attempted in good faith to stipulate to material facts that are not in
dispute.]

Material stipulations will streamline the presentation of evidence and
testimony in the interest of a more efficient due process hearing.
2 Black’s Law Dictionary, 7th ed. Evidence is material if it has a logical
connection to a fact of consequence to the outcome of the case.
1
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10.
[The Hearing Officer should record any other matters discussed,
agreed upon or ruled on which should be placed on the record.]
11.
The parties understand that there are to be no ex parte
communication with the Hearing Officer. Any written communications with the
Hearing Officer, whether by mail, electronic mail, or facsimile transmission must
be simultaneously copied / delivered to the other party. The Hearing Officer may
be reached as follows:
[PROVIDE CONTACT INFORMATION.]
12.
Attorneys are directed that if any problem or dispute arises between
the time of the prehearing conference and the issuance of the decision and the
parties are unable to mutually resolve the dispute, thereby necessitating the
involvement of this Hearing Officer, the attorneys must immediately contact the
Hearing Officer. This Hearing Officer will address the matter by scheduling a
telephone conference call or in such other manner as is deemed appropriate
under the circumstances.
13.
The parties will be held to the matters agreed upon, ordered, or
otherwise set forth in this Order. If either party believes this Hearing Officer has
overlooked or misstated any item, the party is directed to advise this Hearing
Officer of the omission or misstatement within three (3) business days of the date
of this Order (and provide a copy to opposing counsel). The Hearing Officer will
address the party’s concern promptly.
IT IS SO ORDERED.
Dated: __________
___________________________,
Hearing Commissioner
[Insert address, phone, fax and email
address of IHO]
Copies to: All Parties
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Attachment C-2 – Expedited Hearing
ADMINISTRATIVE HEARING COMMISSION
STUDENT, a minor, by and through
Parent(s), __________________
_________________________,
PREHEARING CONFERENCE
SUMMARY AND ORDER

Petitioners,
- against -

Case No. _________

_________________________,

_______________________
Hearing Commissioner

Respondent.

Petitioner is the parent of __________ (“Student”), a ______-year-old
student [with a disability]. On _______, Petitioner filed a Due Process
Compliant (“Complaint”) against the
_______________________________ pursuant to the Individuals with
Disabilities Education Act (“IDEA”). This Hearing Officer was appointed to
preside over this case on ________.
On _____________, a prehearing conference was held in the above
matter. The conference was conducted by telephone from _______ p.m. to
_______ p.m. Participating in the conference were: __________________,
Hearing Officer; _________________ for Petitioners; and,
_____________ for Respondent. The parties discussed the following
matters:
The following matters were addressed:
1.
Neither party objected to the appointment of the undersigned as the
hearing officer.
2.
Each side is represented by counsel. [Both sides waived the
mandatory resolution meeting.] [A resolution meeting was held on _________.
The parties, however, did not reach an agreement.] The parties are free to enter
into settlement discussions and an agreement at any time and nothing in this
order should be interpreted as prohibiting any settlement discussions. Further,
should the parties agree to participate, mediation continues to be available to the
parties at any time during the hearing process.
It was agreed that the 20-school day timeline started to run on
_________. The hearing decision is due on _____________.
© 2021 Special Education Solutions, LLC
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3.
The issues are limited to those raised in the Complaint and agreed
upon during the prehearing conference. The undersigned has determined that
s/he has the authority to hear the issues listed below and grant the relief sought
by Petitioners. [Document: (A) If no response, or it was unresponsive, how you
addressed it; (B) the issues and relief, specifically and fairly, including the
position of the opposing party as to each; (C) the disposition of all other issues,
defenses and relief raised in the complaint and response; (D) any further
requested clarification of claims, defenses or relief requested (e.g., the ways the
IAES is allegedly inappropriate or the details as to why the manifestation
determination is alleged to be erroneous) and the timeline to do so; and (E) any
admissions, stipulations or resolution of claims.]
The issues, requested relief, and defenses being presented for
determination are as follows:
a.
b.
c.
d.

Issue One
Issue Two
Petitioner seeks the following remedies: _________.
Respondent raises the following defenses: ________.

4.
After discussing the time necessary to hear this matter, the hearing
will be conducted at ________________________, located at
______________________, on _______________, 20___, at
____________ a.m. / p.m. to _________ a.m. / p.m. [A second pre-hearing
conference will be conducted on ___________________, 20___, at
____________ a.m. / p.m., at which time the parties should be prepared to
discuss _______________________.] Should any problem arise prior to the
hearing that might adversely affect the hearing process, counsel is directed to
notify this Hearing Officer and request an immediate prehearing conference call.
In addition, either party must immediately advise the Hearing Officer whether it
is anticipated that the complaint will be withdrawn.
5.
Disclosure will occur on or before _________________, 20___
[by ___ a.m./p.m.]. [A courtesy copy of each party’s exhibit book is to be
provided to the Hearing Officer by ________. (See Hearing Officer contact
information below.)]
a.
All exhibits must be marked prior to the hearing date and an
exhibit list generated. Parents’ exhibits should be identified as [“P” followed by
the exhibit number. Each page of the exhibit should be numbered as well. For
example, if the IEP is to be the parents’ first exhibit and it consists of seven pages,
each page should me marked as follows: P 1-1, P 1-2, P 1-3, etc. The school
district’s exhibits should be identified as “R” followed by the exhibit number.
Again, each page of the exhibit should be numbered as in the example above.
Joint exhibits should be identified as “JE” followed by the exhibit number. Each
page of the exhibit should also be numbered.]
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The parties are encouraged [directed] to prepare joint exhibits.
b.
The witness list must include the name and title of the
witness and a brief, but informative, description of the nature of the witness’s
testimony. The Hearing Officer may exclude any irrelevant, immaterial,
unreliable or unduly repetitious testimony during the hearing.
[All witnesses are expected to appear in person at the hearing
unless the undersigned has granted leave to appear via teleconference. Any such
applications must be made in writing and explain the good cause reason why the
witness should be permitted to testify via teleconference.]
[Witnesses participating through teleconference on the day of
hearing are to be provided with courtesy copies of the proposed evidence packets
(i.e., Petitioners and Respondent’s) prior to the hearing day. Failure to do so
might result in the undersigned excluding the witness(es) from participation in
the hearing.]
The parties are expected to work cooperatively on scheduling
witnesses and/or making witnesses available to one another. Should either party
anticipate a problem in gaining a witness’ participation, counsel is directed to
address it by contacting opposing counsel where appropriate, seeking a
subpoena, or requesting an immediate prehearing conference call.
6.
[Here the Hearing Officer should record the result of any discussion
regarding records and witnesses (e.g., the school district will provide to the
parent records by ___________; the school district will make available
__________ at the time of hearing; or, the parent/school district will file a
request for a Subpoena with the Hearing Officer by __________.]
7.
[After discussing the various procedural items listed in the “Note”
in the “Prehearing Conference—Subjects To Be Considered” form, and making
any agreed upon changes, the Hearing Officer should set forth below the
agreement of the parties.] The parties agreed to the following matters:
•
•
•
•
•
•
•
•

The parent opts for a hearing to be closed.
The parent will participate in the due process hearing.
The student will not be present at the due process hearing.
Neither party requires interpreter services, translation of documents or
other accommodations.
The Petitioner shall proceed first at the hearing.
The Petitioner shall carry the burden of persuasion.
The parties must be prepared to present oral closing argument
The Parent elects to be provided [a written or electronic findings of fact
and decisions].
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[If a party made an objection to any item, record the objection and how the
objection was addressed.]
8.
With regard to any motions or other problems to be addressed or
anticipated, the parties advised: [record the results of the discussion, including
dates for any motions to be filed and when they will be ruled upon].
[The parties must file all motions on or before _____________,
barring unforeseen circumstances. If parties file motions after this deadline this
Hearing Officer will not consider them.]
9.
The parties are encouraged to stipulate to as many facts as can be
agreed upon in order to facilitate and expedite the taking of testimony on the day
of the hearing. [Each party must provide the Hearing Officer a list of joint
stipulations of fact and material admissions three days prior to the due process
hearing.1 Each party must stipulate and admit only those facts that are material,
i.e., “significant to the issue or matter at hand.”2 Each party’s counsel must
certify in a letter, submitted at least one (1) day prior to the due process hearing,
that s/he has attempted in good faith to stipulate to material facts that are not in
dispute.]
10.
[The Hearing Officer should record any other matters discussed,
agreed upon or ruled on which should be placed on the record.]
11.
The parties understand that there are to be no ex parte
communication with the Hearing Officer. Any written communications with the
Hearing Officer, whether by mail, electronic mail, or facsimile transmission must
be simultaneously copied / delivered to the other party. The Hearing Officer may
be reached as follows:
[PROVIDE CONTACT INFORMATION.]
12.
Attorneys are directed that if any problem or dispute arises between
the time of the prehearing conference and the issuance of the decision and the
parties are unable to mutually resolve the dispute, thereby necessitating the
involvement of this Hearing Officer, the attorneys must immediately contact the
Hearing Officer. This Hearing Officer will address the matter by scheduling a
telephone conference call or in such other manner as is deemed appropriate
under the circumstances.

Material stipulations will streamline the presentation of evidence and
testimony in the interest of a more efficient due process hearing.
2 Black’s Law Dictionary, 7th ed. Evidence is material if it has a logical
connection to a fact of consequence to the outcome of the case.
1
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13.
The parties will be held to the matters agreed upon, ordered, or
otherwise set forth in this Order. If either party believes this Hearing Officer has
overlooked or misstated any item, the party is directed to advise this Hearing
Officer of the omission or misstatement within three (3) business days of the date
of this Order (and provide a copy to opposing counsel). The Hearing Officer will
address the party’s concern promptly.
IT IS SO ORDERED.
Dated: __________

___________________________,
Hearing Commissioner
[Insert address, phone, fax and email
address of IHO]
Copies to: All Parties
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SAMPLE CONSOLIDATION ORDER
PARENT NAME, on behalf of
STUDENT,1
Petitioner,

Case No. _________

vs.

___________, Hearing Commissioner

LEA,2
Respondent.
ORDER
Petitioner is the parent of Jane Doe (“Student”), a fourteen-year-old
student with a disability who attends a Public High School. On August 15, 2013,
Petitioner filed a due process complaint (“Complaint 1”) against School District
(“District”) pursuant to the Individuals with Disabilities Education Act (“IDEA”).
On September 16, 17, and 19, 2018, this Hearing Officer held prehearing
conferences in which Attorney 1, counsel for Petitioner, and Attorney 2, counsel
for Respondent, participated. On September 24, 2018, this Hearing Officer
issued a Prehearing Conference Summary and Order (“Prehearing Order”). In
the Prehearing Order, this Hearing Officer certified the following issues for
adjudication at the due process hearing:
A.

Whether Respondent denied the Student a free, appropriate, public

education (“FAPE”) by reducing the hours of specialized instruction from the
Student’s June 10, 2013, IEP from 26.5 hours outside the general education
Include the student’s name if the student is a minor. For an adult
student, simply list the name of the student.
2 Hearing Officers should identify the LEA that was party to the particular
case.
1
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setting, as provided in her 2017-18 IEP, to six hours in an inclusion setting
without the participation or input of Petitioner;
B.

Whether Respondent denied the Student a FAPE by changing her

mode of transportation to school from a school bus to public transportation;
C.

Whether Respondent denied the Student a FAPE by failing to

provide her extended school year services (“ESY”) during the 2018 summer.
On September 30, 2018, Petitioner filed a second complaint (“Complaint
2”) against District.
In Complaint 2, Petitioner alleges that District denied the Student a FAPE
by failing to provide Petitioner access to her educational records and by failing to
comprehensively evaluate the Student in all areas of suspected disability.
On September 30, 2018, Petitioner filed a Motion to Consolidate, which
requested that this Hearing Officer consolidate Complaint 1 and Complaint 2.
Petitioner asserted that both cases would require the same witnesses.
On October 2, 2018, Respondent filed an Opposition to Petitioner’s
Motion to Consolidate (“Opposition”). In its Opposition, District argues that a
consolidation of the two complaints would violate IDEA because “nothing in the
IDEA statute permit[s] or provid[es] for consolidation or any other such motion
to the hearing officer.” Respondent asserts that, for Complaint 2, consolidation
would shorten the 75-day timeline applicable to due process complaints.
Respondent asserts that consolidation “contradicts IDEA’s plain language for
amendment.”
This Hearing Officer finds Respondent’s arguments unpersuasive.
Consolidation of Complaint 1 and Complaint 2 would not prevent the parties
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from holding a resolution session as the resolution session for Complaint 2 is
scheduled for October 4, 2018. Additionally, this Hearing Officer has scheduled a
prehearing conference on Complaint 2 for October 7, 2018. Thus, although
consolidation may truncate the seventy-five-day timeline for Complaint 2, it
would not prevent the parties from participating in the required resolution
session and prehearing conference.
Additionally, the IDEA regulations do not prohibit states from
implementing their own procedural rules. Rather, several sections of IDEA
specifically allow states to set IDEA policy, including the statute of limitations.3
In fact, States have considerable latitude in determining appropriate procedural
rules for due process hearings as long as they are not inconsistent with the basic
elements of due process hearings and rights of the parties set out in the statute
and the regulations.4 Moreover, in the absence of state-sponsored procedural
rules, it is further expected that the hearing officer “ensure that the due process
hearing serves as an effective mechanism for resolving disputes between parents”
and the school district.5 In this regard, apart from the hearing rights set forth in
IDEA and the regulations, “decisions regarding the conduct of [IDEA] due
process hearings are left to the discretion of the hearing officer,” subject to
appellate review.6
Accordingly, it is within the discretion of the Hearing Officer to
consolidate one or more separate requests for due process involving common
See, e.g., 34 C.F.R. § 300.502 (a)(2).
Analysis and Comments to the Regulations, Federal Register, Vol. 71, No.
156, Pages 46704, 46706 (August 14, 2006).
5 Letter to Anonymous, 23 IDELR 1073 (OSEP 1995).
6 Id.
3
4
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questions of law and fact. Relevant factors to consider, include, but are not
limited to:
(1) the potential negative effects on the child’s educational
interests or well-being which may result from the
consolidation;
(2) any adverse financial or other detrimental consequence
which may result from the consolidation of the due process
complaints; and
(3) whether consolidation would (i) impede a party’s right to
participate in the resolution process; (ii) prevent a party from
receiving a reasonable opportunity to present its case; or (iii)
prevent the impartial hearing officer from timely rendering a
decision.
This Hearing Officer finds that Complaint 1 and Complaint 2 involve
common questions of law and fact. Specifically, issue A in Complaint 1, i.e.,
whether the Student’s IEP is appropriate, and the second issue in Complaint 2,
i.e., whether DCPS failed to evaluate the Student in all areas of suspected
disability, may involve common questions of fact. Additionally, both hearings
will require the same witnesses and some of the same documents.
This Hearing Officer further finds that there is no potential negative effect
on Student’s educational interests or well-being that would result from the
consolidation. On the contrary, it would not serve Student’s educational
interests, and perhaps well-being, to delay any decision on the appropriateness of
the recent IEP. This Hearing Officer also finds that consolidation of the
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complaints would not adversely impact the parties financially or result in other
detrimental consequences. As indicated above, it is expected that both hearings
will require the same witnesses and some of the same documents.
Moreover, consolidating the two complaints will not impact District’s right
to participate in a resolution meeting (as it is scheduled already for October 4,
2018, which is prior to the disclosure deadline and hearing dates for Complaint 1)
or prevent either party from receiving a reasonable opportunity to present its
case (as the hearing is scheduled for October 17 and 18, 2018, with a reserve date
of October 21, 2018, and disclosures would be due after the resolution meeting of
October 4, 2013) or prevent this Hearing Officer from timely rendering a
decision. The decision will be rendered and mailed to the parties on or before
October 29, 2018.
Thus, for the convenience of the parties (and, specifically, Student) and in
the interest of judicial efficiency, this Hearing Officer will consolidate Complaint
1 and Complaint 2. The consolidated complaints will hereby move forward under
Case No. ____ and all future correspondence, pleadings and motions must
reference the correct case number.
IT IS SO ORDERED.
DATED: October 3, 2018
____________________________________
HEARING COMMISSIONER
Copies to:
Attorney 1, counsel for Petitioner
Attorney 2, counsel for Respondent
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SAMPLE CERTIFICATION OF THE RECORD FORM
PARENT NAME, on behalf of
STUDENT,1
Petitioner,

Case No. _________

vs.

____________, Hearing Officer

LEA,2
Respondent.
CERTIFICATION OF THE RECORD
The record before me as the Hearing Officer in this matter consists of the
following:
[INDIVIDUALLY LIST ALL DOCUMENTS AND OTHER TANGIBLE ITEMS THAT
ARE INCLUDED IN THE RECORD.3 A BRIEF DESCRIPTION OF THE DOCUMENT
OR OTHER TANGIBLE ITEM, AS WELL AS ITS DATE, SHOULD BE PROVIDED.4
FOR EXAMPLE:]
1.

Administrative Due Process Complaint dated _____;

2.

Notice of Hearing Officer Appointment dated _____;

3.

Resolution Process Order dated _____;

4.

Resolution Meeting Disposition Notice dated _____;

Include the student’s name if the student is a minor. For an adult student,
simply list the name of the student.
2 Hearing Officers should identify the LEA that was party to the particular case.
3 Hearing Officers who opted to enter into the record all documents and other
tangible items that constitute the record of the due process hearing as “Hearing Officer
Exhibits” at the start of the hearing, may simply reference same as, “Hearing Officer
Exhibits 1 through ____.”
4 Each email does not need to be individually listed. The packet of emails may be
listed as one item identifying the packet as “email correspondence” and providing the
date range (e.g., “Various email correspondence by and between the parties and/or the
Hearing Officer from ____ to ____, with Index.”). An index should be included that
consists of, at a minimum, the following information: date, sender, recipient, and
subject matter.
1
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5.

Notice of Prehearing Conference dated _____;

6.

Prehearing Conference Summary and Order dated _____;

7.

Petitioner Exhibits 1 through ____.5

8.

Respondent Exhibits 1 through ____.6

9.

The written [or electronic] transcript(s) of the hearing.

10.

Findings of Fact and Decision/Order of Dismissal dated _____.

I, ____________________, the Hearing Officer in this matter, do hereby
certify that the attached record is accurate and encompasses the entire record in the
above-entitled matter as of this date.
I further certify that the materials forwarded herewith are the original or a true
copy of the original documents and/or other tangible items that constitute the record in
this matter.
EXECUTED this ______ day of _________________, 20_______.

________________________________
Hearing Officer

5

record.
6

Only list the exhibit numbers of those exhibits that were actually admitted into
Only list the exhibit numbers of those exhibits that were actually admitted into

record.
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A ROAD MAP TO DEFENSIBLE DECISIONS
MISSOURI DEPARTMENT OF ELEMENTARY AND SECONDARY EDUCATION
IDEA ADMINISTRATIVE HEARING COMMISSIONER TRAINING
THURSDAY, SEPTEMBER 9, 2021 – FRIDAY, SEPTEMBER 10, 2021
DEUSDEDI MERCED, ESQ.‡
SPECIAL EDUCATION SOLUTIONS, LLC
(203) 557-6050
DMERCED@SPEDSOLUTIONS.COM
WWW.SPEDSOLUTIONS.COM
I.

II.

INTRODUCTION
A.

The decision encompasses all that has happened prior to its
issuance and all that should happen after it is issued. The decision
often serves as the starting point for judicial review when a case is
appealed. However, it may also have a secondary effect – providing
guidance to the local educational agency (“LEA”) related to policy.

B.

Care should be given to the preparation and presentation of the
decision. A case should be decided solely on the merits, and on the
evidence presented on the record. Attorney [mis]conduct, or
annoyances brought out by the hearing process, should not
influence the decision, and the evidence must be weighed fairly and
impartially.

GOOD WRITING
A.

Be a Hemingway. Writing is about communicating ideas. We
communicate better in our writing when we write concisely, directly
and simply with correct grammar and usage. There are some basic
rules to keep in mind.
1.

Understand the audience to whom the decision is addressed.
Keep in mind that the intended readers are not necessarily
the lawyers that represented the parties but rather the
parents and school district personnel.

The author acknowledges with appreciation source material provided by
Lyn Beekman, Esq. and Dr. Perry Zirkel.
‡
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a. Extensive use of legal terminology or complex terms
should be limited.
b. Balance the interest between clear, concise, and efficient
communication with understandable terms and phrases.
2.

Write concisely. Wordy sentences can make it more difficult
to understand meaning.
a. Eliminate unnecessary words or phrases to achieve
simpler sentences.
b. Eliminate sheer repetition.

3.

Be Candid. The hearing officer should be candid, but not
necessarily outspoken. Limit criticism of the parties and/or
their representatives, unless it is essential to the resolution.
a. Credibility findings should be factual, citing to the record
for support.
b. Do not embellish events or testimony to support a
conclusion.
c. Avoid condescending, insulting, or otherwise
inappropriate adjectives.

III.

INTRODUCTION AND PROCEDURAL HISTORY
A.

This section includes all pertinent information starting from the
date of the filing of the due process complaint leading up to
issuance of the decision, including:
1.

Identifying the parties and, to the extent applicable, their
representatives;

2.

Summarizing all prehearing conferences, motions, and/or
rulings;

3.

Summarizing resolution meeting timeline and information,
hearing dates and extensions to the 45-day timeline, if any;
and

4.

Indentifying the witnesses called and the exhibits introduced
during the hearing.
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IV.

JURISDICTION
A.

V.

BACKGROUND
A.

VI.

This section outlines the various statutes, regulations and/or rules
pursuant to which the due process hearing was held, and a decision
in the matter was rendered.

A brief statement as to what prompted the due process hearing
provides the reader a synopsis of what the matter is all about.

ISSUE SPECIFICATION
A.

The hearing officer should identify the issue(s) listed in the due
process complaint notice as modified, if at all, during the
prehearing conference. The issue is the question of law or fact on
which resolution of the case turns.

B.

The hearing officer has the authority to require specification of the
issues raised in the due process complaint, even in the absence of a
sufficiency challenge pursuant to 34 C.F.R. § 300.508(d).1

C.

Identifying the issues presented is critical to effective and efficient
management of the hearing process. When the issues in the due
process complaint notice are clear and specific, the responding
party is able to prepare for the hearing, there is meaningful
opportunity for resolving the complaint during the resolution
meeting or thereafter, the hearing officer is able to better determine

See Ford v. Long Beach Unified Sch. Dist., 291 F.3d 1096 (9th Cir. 2002)
(holding that the parents’ due process rights were not violated when the IHO, in
her written decision, formulated the issues presented in words different from the
words in the due process complaint); J.W. v. Fresno Unified Sch. Dist., 611 F.
Supp. 2d 1097 (E.D. Cal. 2009), aff’d, 626 F.3d 431 (9th Cir. 2010) (ruling that
the ALJ’s slight reorganization of the issues by consolidating the assessments
claims into a single issue was inconsequential to the student); Adam J. v. Keller
Indep. Sch. Dist., 328 F.3d 804 (5th Cir. 2003) (holding that the IHO’s
restatement and reorganization of the issues still addressed the merits of the
parent’s issues); cf. K.E. v. Indep. Sch. Dist. No. 15 (D. Minn. 2010) (concluding
that the ALJ did not err in failing to clarify the issues stated in the amended due
process complaint before the hearing). But see M.C. v. Antelope Valley Union
High Sch. Dist., 852 F.3d 840 (9th Cir. 2017), amended, 117 LRP 21748 (9th Cir.
2017) (questioning the wisdom of the apparent, common practice in IDEA cases
for hearing officers to restate and reorganize the issues presented by the parties
where the parents are represented by counsel and the complaint states the issues
intelligibly).
1
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whether s/he has jurisdiction over the specific issues,2 the evidence
presented at hearing is more focused, and the decision is sharper.
D.

Factors to consider include:
1.

The issue(s) should be stated succinctly, neutrally, and in
question format.

2.

Multiple issues should be presented in logical sequence.
However, the hearing officer should collapse multiple issues
into one issue when there is duplication (i.e., variation of the
same issue).

3.

In addition to stating the issue(s), the hearing officer might
state each party’s position concerning the issue(s).
CHECKLIST

Did the written decision (“WD”) identify the issue(s) listed in the due
process complaint notice as modified, if at all, during the prehearing
conference?
•

Did the WD state the issue(s) with specificity?

•

Did the WD state the issue(s) succinctly, neutrally, and in question
format?

•

Did the WD present multiple issues in logical sequence, with
conflation to avoid duplication or undue fragmentation?

See Letter to Wilde, 113 LRP 11932 (OSEP 1990) (“Determinations of
whether particular issues are within the hearing officer’s jurisdiction … are the
exclusive province of the impartial due process hearing officer who must be
appointed to conduct the hearing.”).
2
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VII.

FINDINGS OF FACT
A.

In this section of the written decision, the hearing officer should set
forth only those facts determined to be relevant and relied upon to
decide the identified issue(s).

B.

The written decision must include both evidentiary and ultimate
facts. Ultimate facts are those required to establish the legal
conclusions. In contrast, evidentiary facts are subsidiary facts
required to establish ultimate facts.3

C.

“The classification of a determination as either a finding of fact or a
conclusion of law is admittedly difficult. As a general rule, however,
any determination requiring the exercise of judgment, … or the
application of legal principles, … is more properly classified a
conclusion of law. Any determination reached through ‘logical
reasoning from the evidentiary facts’ is more properly classified a
finding of fact.”4
Mixed findings of facts and conclusions of law should be avoided.

D.

The hearing officer should not simply recite in the written decision
all testimony and documentary evidence included in the record.
Rather, the hearing officer is tasked with assigning weight to the
various pieces of evidence in the record and resolving competing
versions of the same event in order to determine those specific and
material facts needed to apply the hearing officer’s ultimate
determination(s) regarding the appropriate criteria/standard(s).
Courts accord “little deference” to a written decision that simply
restates various facts without making specific findings about the
facts.5

Woodard v. Mordecai, 67 S.E.2d 639 (N.C. 1951).
In re Helms, 491 S.E.2d 672, 676 (N.C. Ct. App. 1997) (internal citations
omitted).
5 Kerkam v. District of Columbia, 931 F.2d 84 (D.C. Cir. 1991); see also
M.C. v. Antelope Valley Union High Sch. Dist., 852 F.3d 840 (9th Cir. 2017),
amended, 117 LRP 21748 (9th Cir. 2017) (finding that the lower court erred in
deferring to the administrative law judge’s findings because the decision is not
“thorough and careful”); Forest Grove Sch. Dist. v. Student, 665 F. App’x 612 (9th
Cir. 2016) (unpublished) (agreeing with the lower court that the hearing officer’s
decision was entitled to little deference because it is not “thorough and careful,”
and the “analysis is dominated by block quotations from various documents and
legal standards, lacks detailed discussion of witness testimony, especially of
expert witness testimony and fails to consider the record as a whole”); M.H. v.
New York City Dep’t of Educ., 685 F.3d 217 (2d Cir. 2012) citing Walczak v.
Florida Union Free Sch. Dist., 142 F.3d 119 (2d Cir. 1998) (“Determinations
3

4
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For example, if the issue is eligibility as a child with an emotional
disturbance, simply stating, “The examiner determined that the
student meets the criteria for emotionally disturbance,” is not a
specific finding of fact to decide the eligibility issue, unless the
factual dispute is whether the examiner made a determination as to
what disability category would be appropriate for the child. The
more appropriate, critical findings of fact on the question of
eligibility as a child with an emotional disturbance might include:
the student has not maintained satisfactory relationships with
classmates or his teachers since starting in the school two years ago
and/or the student is sullen, withdrawn and despondent
throughout the school day and has exhibited the said behaviors for
the past six months. The hearing officer would then cite to the
examiner’s evaluation or witness testimony to support his/her
finding(s).6
E.

Credibility findings are to be included under this section of the
written decision.

F.

Other good practices would include:
1.

Setting the facts in chronological order (with dates spelled
out) or sequentially.

2.

Using simple narrative sentences, with subheadings when
needed to break up several issues or events. (Numbered
sentences or paragraphs is an acceptable alternative, and
allow for cross-referencing between the findings of facts and
the conclusions of law.)

grounded in thorough and logical reasoning should be provided more deference
than decisions that are not.”); Gagliardo v. Arlington Cent. Sch. Dist., 489 F.3d
105 (2d Cir. 2007) (concluding that the district court owed the findings of the
hearing officer deference because the hearing officer considered the testimony
and issued a decision that is reasoned and supported by the record); Cnty. Sch.
Bd. v. Z.P., 399 F.3d 298 (4th Cir. 2005) (concluding that the district court
should have given due weight to the hearing officer’s findings of fact because his
decision is thorough and supported by numerous citations and references to the
record evidence).
6 “The student is a child with a disability under the disability category of
emotional disturbance,” would be the legal conclusion that would be listed under
the conclusions of law.
© 2021 Special Education Solutions, LLC
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3.

Citing to exhibits and to the transcript pages.7

4.

Incorporating stipulated facts, to the extent relevant.

5.

Including the basic, critical facts necessary to apply the
criteria to decide an issue. For example, if the issue is
whether the student is emotionally disturbed, in addition to
facts that speak to one of the five characteristics listed in 34
C.F.R. § 300.8(b)(4)(i), the hearing officer should include
facts relating to the degree in which the student has
exhibited one or more of the five characteristics, the period
of time for which the student has experienced one or more of
the behaviors, and how the child’s educational performance
has been adversely affected.

CHECKLIST
In a separate labeled section, did the WD set forth only those facts
determined to be relevant and relied upon to decide the identified
issue(s)?
• Did this section contain those basic, critical facts that are relevant and
necessary to apply the criteria/standard to decide the identified
issue(s)?
• Did this section avoid mixed findings of facts and conclusions of law?
• Did this section avoid reciting or summarizing the testimony and
documentary evidence, instead assigning weight to the various pieces
of evidence in the record and resolving competing versions of the same
event?
• Did this section include credibility findings along with due
explanation?
• Did this section present the facts in chronological order (with dates
spelled out) or sequentially?
• Did this section employ simple narrative sentences, with subheadings
when needed to break up several issues or events?
The decision should reference the hearing record to support the findings
of fact. Should a transcript not be available, then the hearing officer should cite
to the testimony (e.g., Testimony of School Psychologist).
7
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• Did this section cite exhibits and transcript pages?
•

Did this section incorporate stipulated facts, to the extent available
and relevant?

© 2021 Special Education Solutions, LLC
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VIII. CONCLUSIONS OF LAW (WITH ANALYSIS)
A.

The hearing officer must set out the applicable legal standard for
each disputed issue and apply the law to the facts.8

B.

Consideration should also be given to whether issues that need not
be determined per se, because the disposition of other issues does
not require the additional issues to be reached, should, nonetheless,
be addressed. For example, in a tuition reimbursement dispute, the
hearing officer might want to indicate how s/he would have decided
the subsequent steps of the Burlington/Carter multi-step test
despite his/her finding that the school district offered the student a
free appropriate public education (FAPE). Such indication might
avoid a remand from a reviewing court, should the hearing officer
be reversed on the initial issue.

C.

Keep the following additional tips in mind:
1.

Use subheadings for each issue.

2.

Cite to the relevant federal and State laws, regulations,
and/or case law but only quote or highlight significant
passages.

3.

Distinguish or apply case law offered by the parties. In doing
so, it is more likely that the parties (and, perhaps, more
importantly, the losing party) will feel that they were (s/he
was) heard and treated fairly.9

4.

When departing from precedent, carefully explain the
rationale for doing so.

5.

Tell a “story.” The reader should be able to discern how the
hearing officer arrived at his/her conclusions. Stated
differently, thought should be given to the organization
and/or flow of the discussion.

The use of prefatory boilerplate (with customizations to the case)
language is permissible.
9 See Mashaw, Administrative Due Process: The Quest for a Dignitary
Theory, 61 B.U.L. Rev. 885, 888 (1981). However, the hearing officer does not
need to expressly consider all of the contentions raised by the parties during the
hearing. See, e.g., Marcus v. Ambach, 136 A.D. 2d 778 (1988); Kirsch v. Board of
Regents of the State University of New York, 79 A.D. 2d 823 (1980).
8
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CHECKLIST
In a separate labeled section, did the WD provide the applicable legal
standard(s) for each disputed issue and apply the law to the facts?
•

Did this section use subheadings for each issue?

•

Did this section cite to the relevant federal and State laws, regulations,
and/or case law, limiting quotations to significant passages and their
essential words?

•

Did this section, distinguish or apply case law offered by the parties,
with explanation of the rationale if distinguishing precedent?

•

Did this section provide an efficient organization with a discernible
and well-focused analysis of each issue?

© 2021 Special Education Solutions, LLC
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IX.

ORDER
A.

Good decision writing will result in a simple, concise and
comprehensible order that precisely defines for the parties the next
steps, if any, to be taken, by whom, and by when.

B.

The hearing officer has the authority to grant any relief s/he deems
necessary, inclusive of prospective and when warranted
retrospective (e.g., compensatory education) relief, to remedy any
denials of a FAPE and to resolve the dispute.10

C.

When relief is awarded, the remedial order must be:
1.

clear and specific.

2.

concise, though well reasoned.

3.

fitting the scope and severity of the violation(s) being
remedied.

4.

creative, but within legal boundaries.

5.

timely in addressing the present circumstances.

See Sch. Comm. of Burlington v. Dep’t of Educ., 471 U.S. 359 (1985)
(IDEA empowers courts [and hearing officers] with the broad authority to
fashion appropriate relief, considering equitable factors, which will effectuate the
purposes of IDEA); Forest Grove Sch. Dist. v. T.A., 129 S. Ct. 2484, 52 IDELR
151, n. 11 (2009) (the remedial authority of a court under § 1415(i)(2)(C)(iii) to
award reimbursement also extends to hearing officers); Cocores v. Portsmouth
Sch. Dist., 779 F. Supp. 203, 18 IDELR 461 (D.N.H. 1991) (finding that a hearing
officer’s ability to award relief must be coextensive with that of the court); Letter
to Kohn, 17 IDELR 522 (OSEP 1991) (“Although Part B does not address the
specific remedies an impartial hearing officer may order upon a finding that a
child has been denied FAPE, OSEP's position is that, based upon the facts and
circumstances of each individual case, an impartial hearing officer has the
authority to grant any relief he/she deems necessary, inclusive of compensatory
education, to ensure that a child receives the FAPE to which he/she is entitled.”).
See also Letter to Riffel, 34 IDELR 292 (OSEP 2000) (discussing a hearing
officer’s authority to grant compensatory education services); Letter to
Armstrong, 28 IDELR 303 (OSEP 1997) (relating to a hearing officer’s authority
to impose financial or other penalties on local school districts, issue an order to
the state educational agency who was not a party to the hearing, and invoke stay
put when the issue is not raised by the parties).
10
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6.

workable and enforceable, with the use of mandatory
language and discernible timelines when necessary.

7.

final.

CHECKLIST
Did the WD culminate with a simple, concise and comprehensible order
that precisely defines for the parties the next steps, if any, to be taken and
by when?
For each issue decided in favor of the parent, was the respective order:

X.

•

clear and specific?

•

concise, though well reasoned?

•

fitting the scope and severity of the violation(s)?

•

creative, but within legal boundaries?

•

timely in addressing the present circumstances?

•

workable and enforceable, with mandatory language and discernible
timelines when necessary?

•

final?

NOTICE OF RIGHT TO APPEAL
In Missouri, any party aggrieved by the hearing officer’s decision may
appeal it within 45 days from its issuance to state court or federal district
court.11

MO State Plan for Special Education (rev. March 2021) (hereinafter,
“State Plan”), p. 79.
11
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XI.

APPENDIX
A.

IDEA requires the State educational agency (SEA) to make the final
administrative decision available to the public after deleting any
personally identifiable information.12 To assist the SEA in this
regard, the hearing officer should write his/her decisions using
generic identifiers for proper names, pronouns, and other
information that, alone or in combination with other direct/indirect
identifiers, can identify the student.

B.

The use of a legend matching the generic identifiers included in the
decision to the personally identifiable information should be
appended to the decision. This will allow the SEA to publish the
decision after simply removing the appendix after a due diligence
review of the decision.

C.

Care should be taken, for example, to set apart public providers /
schools from private providers / schools (e.g., Public School 1
versus Private School 1; Public Classroom Teacher 1 versus Private
School Teacher 1); to identify the student / parents generically (e.g.,
Student / Parent(s) rather than s/he, mother/father); to first spell
out a commonly used acronym before using the acronym (e.g.,
Applied Behavioral Analysis (ABA) Public School Teacher 1); and to
avoid acronyms that, although perhaps common in the school
setting, obscure to the general public (e.g., RBT for registered
behavior technician).

NOTE:

REDISTRIBUTION OF THIS OUTLINE WITHOUT THE
EXPRESSED, PRIOR WRITTEN PERMISSION FROM ITS
AUTHOR IS PROHIBITED.
THIS OUTLINE IS INTENDED TO PROVIDE WORKSHOP
PARTICIPANTS WITH A SUMMARY OF SELECTED
STATUTORY PROVISIONS AND SELECTED JUDICIAL
INTERPRETATIONS OF THE LAW. IN USING THIS
OUTLINE, THE PRESENTER IS NOT RENDERING LEGAL
ADVICE TO THE PARTICIPANTS.

12

34 C.F.R. § 300.514.(c)(2).
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HEADING
------------------------------------------------------x
STUDENT, a minor, by and through
Parent(s),1
FINDINGS OF FACT
AND DECISION

Petitioners,

Case No. _________
- against ________, Hearing Officer
PUBLIC SCHOOL DISTRICT,
Respondent.
------------------------------------------------------x
INTRODUCTION
This matter comes before the undersigned Hearing Officer on Petitioners’
Notice of Due Process Complaint, filed on or about ____________________
(hereinafter, “Complaint”). HO ____.2 I was appointed shortly thereafter. HO
____. Respondent’s Response to the Complaint was filed on or about
________________. HO ______. A resolution meeting was held on
___________. HO ____. The parties, however, were not able to reach an
agreement. HO ____. A prehearing conference in the matter was scheduled for,
and held on, _____________________. HO ____. The Prehearing
Conference Summary and Order was issued on ______________________.
HO _____.

Personally identifiable information is attached as Appendix A to this
decision and must be removed prior to public distribution.
2 The Hearing Officer Exhibits will be referred to as “HO” followed by the
exhibit number; Petitioners Exhibits will be referred to as “P” followed by the
exhibit number; and, Respondent Exhibits will be referred to as “R” followed by
the exhibit number. When citing to any exhibit, the third range represents the
page number within the referenced exhibit.
1
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A hearing was held on ___________________. It was a closed
hearing, and the Petitioners were represented by
______________________. Respondent was represented by
______________________. Petitioners entered into evidence exhibits ____
to _____; Respondent entered into evidence exhibits _____ to _____.3
[Consider also including the following: (1) any extensions to the decision
timeline; (2) a summary of any motions filed at the pre-hearing conference and
prior to or at the due process hearing, and your decision; (3) any significant
agreements or rulings made at the pre-hearing conference and prior to or at the
due process hearing; and (4) whether written closing arguments or brief were
submitted.]
The decision is due on _____________ and has been issued [within the
required timeline pursuant to 34 C.F.R. §§ 300.515(a)(1) and (2)] [within a
properly extended timeline pursuant to 34 C.F.R. § 300.515(c)(1)].
JURISDICTION
The due process hearing was held, and a decision in this matter is being
rendered, pursuant to the Individuals with Disabilities Education Act
(hereinafter, “IDEA”),4 20 U.S.C. § 1400 et seq., and its implementing

A more detailed list of the admitted exhibits is attached as Appendix B to
this decision.
4 In 2004, Congress reauthorized the Individuals with Disabilities
Education Act as the Individuals with Disabilities Education Improvement Act.
See Pub. L. No. 108-446, 118 Stat. 2647 (Dec. 3, 2004), effective July 1, 2005. The
amendments provide that the short title of the reauthorized and amended
provisions remains the Individuals with Disabilities Education Act. See Pub. L.
108-446, § 101, 118 Stat. at 2647; 20 U.S.C. § 1400 (2006) ("This chapter may be
cited as the 'Individuals with Disabilities Education Act.'").
3
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regulations, 34 C.F.R. § 300 et seq., MO State Plan for Special Education (rev.
March 2021) (hereinafter, “State Plan”).
BACKGROUND
[Consider including the following: (1) the student’s sex, age, grade, disability
category, and current placement; and (2) the circumstances which prompted the
due process complaint; basis.]
ISSUES
The issue(s) to be determined [and the parties’ basic position concerning
each] are as follows:
Petitioner requests relief in the form of _____________________.
FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both
counsel, this Hearing Officer’s Findings of Fact are as follows:
1.
2.
3.
4.
CONCLUSIONS OF LAW AND DISCUSSION
Based upon the above Findings of Fact, the arguments of counsel, as well
as this Hearing Officer’s own legal research, the Conclusions of Law of this
Hearing Officer are as follows:

© 2021 Special Education Solutions, LLC

3

ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is
hereby ordered:
[Include what must be done by each party, where applicable, to carry out the
decision, including establishment of timelines for each step or action.]
1. ORDERED that, …
2. IT IS FURTHER ORDERED that, …
SO ORDERED.
DATED:
___________________________
HEARING COMMISSIONER

© 2021 Special Education Solutions, LLC

4

NOTICE OF RIGHT TO APPEAL
This decision is final and binding unless either party appeals it within 45
calendar days from its issuance to State or federal district court.
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APPENDIX A – PERSONALLY IDENTIFIABLE INFORMATION
[STUDENT] v. _____ PUBLIC SCHOOL DISTRICT
Case No. __________
Student’s Name
Date of Birth
Student’s I.D. Number
Attending School
Recommended School
Parent / Guardian 1’s Name
Parent / Guardian 2’s Name
Public School Psychologist
Public School Social Worker

[NOTE: MODIFY LIST AS NECESSARY AND ADD AS MANY GENERIC TITLES
AS NEEDED TO IDENTIFY EACH WITNESS THAT TESTIFIED AT THE DUE
PROCESS HEARING.]
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NOTE: THIS IS A SAMPLE DECISION FROM A
JURISDICTION OTHER THAN MISSOURI. IT IS SIMPLY
SHARED FOR DEMONSTRATIVE PURPOSES.
HEADING
Parent, on behalf of
STUDENT, 1
Petitioner,
v.
PUBLIC SCHOOL DISTRICT,
Respondent.

)
)
)
)
)
)
)
)
)
)
)

Case Number: 2012-__
Due Process Hearing:
May 30, 31, and
June 5, 2012
Hearing Officer:

FINDINGS OF FACT AND DECISION
I.

JURISDICTION

This proceeding was invoked in accordance with the Individuals With
Disabilities Education Act (“IDEA”), as amended in 2004, codified at 20 U.S.C.
§§ 1400, et seq.; the [state] Code, §§ ______, et seq.; the federal regulations
implementing IDEA, 34 C.F.R. §§ 300.1, et seq.; and the [state] regulations at
______, et seq.
II.

BACKGROUND

Petitioner is the parent of a fifteen-year-old student (“Student”) with a
disability. On March 7, 2012, Petitioner filed a due process compliant
(“Complaint”) against Respondent alleging violations of the IDEA.
On March 12, 2012, this Hearing Officer was assigned to preside over this
case. On March 19, 2012, Respondent filed a response to the Complaint.2
Respondent filed its Response two days after the deadline established by IDEA.3
Personal identification information is provided in Attachment A.
Respondent did not challenge the sufficiency of the Complaint.
3 If Respondent has not sent a prior written notice under 34 C.F.R. § 300.503 to
the parent regarding the subject matter contained in the parent's due process
complaint, Respondent must, within 10 days of receiving the due process
complaint, send to the parent a response that includes (i) an explanation of why
1

2

1

On March 20, 2012, this Hearing Officer held a prehearing conference to
inquire about Petitioner’s assertion that the Student was out of school because he
had been asked to leave his neighborhood school and had no direction as to
where he was to attend school. Counsel for Petitioner and Counsel for
Respondent participated in the prehearing conference. During the prehearing
conference, counsel informed this Hearing Officer that the Public School District
had transferred the Student to another public senior high school for safety
reasons.
On March 29, 2012, counsel for Petitioner filed a Consent Motion to
Amend the Due Process Complaint filed on March 17, 2012 (“Motion”).
Petitioner concurrently filed a First Amended Due Process Complaint Notice
(“Amended Complaint”). On April 2, 2012, this Hearing Officer granted the
Motion, nunc pro tunc to March 29, 2012.
Respondent did not file a response to the Amended Complaint.
On April 23, 2012, the parties participated in a resolution meeting but did
not resolve the Complaint. The parties agreed to continue to work to resolve the
Complaint through the end of the resolution session. Thus, the resolution period
ended on April 28, 2012. The parties agreed that the forty-five day, due process
hearing timeline began on April 29, 2012.
On May 4, 2012, this Hearing Officer held a prehearing conference in
which Counsel for Petitioner and Counsel for Respondent, participated. On May
10, 2012, this Hearing Officer issued a prehearing conference summary and order
(“Prehearing Order”).
The due process hearing commenced on May 30, 2012. At the outset of
the hearing, this Hearing Officer entered into evidence Petitioner’s proposed
exhibits,4 as well as Respondent’s proposed exhibits.5
Petitioner testified and presented five witnesses on her behalf: the
Student, educational advocate (“Advocate”), Nonpublic School 1 Director of
Academics (“Academics Director”), the Student’s community-based intervention
therapist (“CBI Therapist”), and the Assistant Educational Director of Nonpublic
School 2 (“Educational Director”). Respondent presented three witnesses: the
the agency proposed or refused to take the action raised in the due process
complaint; (ii) a description of other options that the IEP Team considered and
the reasons why those options were rejected; (iii) a description of each evaluation
procedure, assessment, record, or report the agency used as the basis for the
proposed or refused action; and (iv) a description of the other factors that are
relevant to the agency's proposed or refused action. 34 C.F.R. § 300.508(e).
4 This Hearing Officer admitted into evidence Petitioner’s exhibits 1-24, inclusive.
Neither party objected to the admission of the other party’s exhibits.
5 This Hearing Officer admitted into evidence Respondent’s exhibits 1-8,
inclusive.
2

special education coordinator of Public School 2 (“SEC 1”), the special education
coordinator of Public School 3 (“SEC 2”), and a Public school psychologist
(“Psychologist”). After the parties presented oral closing arguments, the due
process hearing concluded on June 5, 2012.
III.

ISSUES PRESENTED.

This Hearing Officer certified the following issues for adjudication at the
due process hearing:
A.
Whether Respondent denied the Student a free, appropriate, public
education (“FAPE”) from August 2011 through March 2012 by failing to provide
the Student an appropriate placement because the school he was attending
during that time, Public School 2, could not implement his individualized
educational program (“IEP”) or provide the therapeutic environment he required
to access the curriculum; and
B.
Whether Respondent denied the Student a FAPE from April 2012
through the present by failing to provide the Student an appropriate
placement/location of services because the school he currently attends, Public
School 3, cannot implement his IEP or provide the therapeutic environment he
requires to access the curriculum.
Petitioner requests relief in the form of an order that requires Respondent
to place the Student at Nonpublic School 2 at public expense for the remainder of
the 2011-2012 school year and for the 2012-2013 school year, and to provide him
compensatory education.
IV.

FINDINGS OF FACT

1.
The Student is fifteen years old and in the ninth grade.6 He was
found eligible for special education services as a student with an emotional
disturbance when he was four years old.7 By age six, he was diagnosed with
attention deficit disorder and oppositional defiant disorder.8 When the Student
was ten years old, he was admitted to a psychiatric hospital where he exhibited
signs of emotional volatility, disturbed thinking, and suicidal thoughts.9
2.
In 2011, the Student was diagnosed with psychosis and mood
10
disorder. In 2012, he was diagnosed with bipolar disorder.11 He also has a
Testimony of Petitioner, Student.
Petitioner Exhibit 6 at 3 (June 27, 2011 Psycho-educational Evaluation).
8 Id. at 5.
9 Id. at 6.
10 Testimony of Petitioner.
11 Id.
6
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disorder called pica, and eats various nonfood substances, including batteries,
aluminum foil, dirt, and plastic bottle tops.12
3.
Due to his bipolar disorder, the Student has difficulty regulating his
mood.13 His mood changes from week to week and sometimes within the space of
an hour when he can shift from being happy and silly to crying.14
4.
The Student also has difficulty regulating his emotions.15 He has
strong reactions to what he experiences and his emotions swing from one
extreme to the other.16 Because he has difficulty regulating his emotions, he has
difficulty following rules.17
5.
At home and in the community, the Student displays an unusually
high number of disruptive, impulsive, and uncontrolled behaviors.18 He can be
argumentative, defiant, and threatening to others.19 He has clinically significant
depression and is withdrawn, pessimistic, and sad.20 He has limited social skills
and significant needs in performing simple daily tasks in a safe and efficient
manner.21
6.
The Student has difficulty inhibiting impulsive responses, adjusting
to changes in his routine, modulating his emotions, initiating problem-solving
approaches, sustaining working memory, organizing his environment and
materials, and monitoring his own behavior.22 He appears to have problem
solving rigidity and emotional dysregulation.23 Adolescents with this profile tend
to lose emotional control when their routines or perspectives are challenged
and/or behavior flexibility is required.24
7.
The Student reports social stress, anxiety, depression, and unusual
thoughts or perceptions.25 He feels overwhelmed in some situations and has a
sense that he lacks control over the events in his life.26 He exhibits clinically
significant concerns for depression, anger, bullying, conduct problems, attention
Id.
Testimony of CBI Therapist.
14 Id.
15 Id.
16 Id.
17 Id.
18 Petitioner Exhibit 6 at 12.
19 Id. at 12-13.
20 Id. at 13.
21 Id.
22 Id. at 14.
23 Id.
24 Id.
25 Id.
26 Id.
12
13
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deficit hyperactivity disorder (“ADHD”), and learning problems.27 He also
exhibits problems with internalizing and externalizing behaviors.28
8.
The Student is an emotionally needy student who is quick to react
when he feels his needs aren’t being met.29 His chief defenses include denial,
projection of blame onto others, and avoidance.30 His predominant emotion is
anger, and he lashes out explosively at others.31 He is socially immature.32
9.
The Student has borderline intellectual skills.33 His full-scale IQ is
73, which is in the fourth percentile of his same age peers and in the borderline
range.34 His verbal comprehension is in the eighth percentile of his same age
peers and in the borderline range.35 His perceptual reasoning is in the thirtyfourth percentile, which is in the average range.36 His working memory is in the
fourth percentile, and in the borderline range.37 His processing speed is in the
first percentile, which is in the extremely low range.38 He struggles with
processing complex auditory and visual directions.39
10.
The Student’s performance in broad reading, including letter-word
identification, reading fluency, and passage comprehension, ranges from the lowaverage range to borderline range.40 His performance in broad math, including in
calculation, math fluency, and applied problems, is generally in the low average
range, although he is far below age expectancy in math fluency.41 His
performance in broad written language, including in spelling, writing fluency,
and producing writing samples, ranges from below average to borderline.42 He
has learning disorders in the areas of reading, written expression, and
mathematics.43

Id.
Id.
29 Id.
30 Id.
31 Id. at 14-15.
32 Id.
33 Petitioner Exhibit 6 at 16.
34 Id. at 10, 16, 23.
35 Id. at 9, 23.
36 Id.
37 Id. But see Petitioner Exhibit 6 at10 (indicating that the Student’s working
memory is in the low average range).
38 Id. at 10, 23.
39 Id. at 13.
40 Petitioner Exhibit 6 at 11.
41 Id. at 11-12.
42 Id. at 12.
43 Id. at 16.
27

28
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11.
The Student responds to relationships and will perform if he has
constant supervision and support.44 His ability to perform independent tasks is
not age-appropriate and he stops his work when prompts are not available.45 He
is acutely aware of his academic limitations and gives up easily on tasks.46
Because his academic skills are far below grade expectations, he can become
embarrassed and emotionally reactive.47
12.
The Student requires an educational setting that includes integrated
therapy, counseling support, and medication management to address his
emotional, behavioral, attention, executive functioning, and academic needs.48
Due to his low performance in math, reading, and written language, he would
benefit from specialized, small-group supports to improve his skills in these
areas.49 He should use manipulatives and engage in hands-on projects because
he benefits from touching, manipulating, and creating with materials, which
would facilitate memory and learning.50 He would benefit from organizational
strategies and from learning strategies for anger management and frustration
tolerance.51
13.
During the 2010-2011 school year, the Student was in eighth grade
at Public School 1.52 He was often talkative in class, disrupted the learning
environment for others, walked out of the classroom, was defiant toward staff,
and was aggressive toward adults and students.53 He frequently responded to
conflicts with his peers with angry outbursts.54 During these outbursts, he threw
objects, knocked over furniture, and engaged in emotional tirades.55 His
behavior often led to his being removed from the classroom and impacted his
ability to access the curriculum.56 He would remain outside the classroom until
he calmed down, which took anywhere from an hour to a full school day.57

Id.
Id.
46 Id.
47 Id. at 16.
48 Id. at 19.
49 Id.
50 Id.
51 Id.
52 Testimony of Petitioner.
53 Petitioner Exhibit 8 at 3, 7 (June 15, 2011, IEP).
54 Id. at 6.
55 Id.
56 Id. at 3.
57 Testimony of Petitioner.
44
45
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14.
The Student also had difficulty separating fantasy from reality.58
He often would tell outrageous lies to get attention or curry favor, including that
his sister was shot and killed in Baltimore.59
15.
On May 6, 2011, when the Student was fourteen years old, he was
admitted to the Psychiatric Institute (“PI”) after he indicated he would commit
suicide.60
16.
By the end of the 2010-2011 school year, the Student had learned
strategies for self-regulating his behavior.61 He had stopped responding to peer
teasing and taunting with anger, disappointment, and frustration.62 He learned
to think before he acted and choose the appropriate behavioral response.63
Although he periodically reverted back to inappropriate responses and behaviors
in response to teasing, he responded well to verbal prompts and redirection to
deescalate the crises.64
17.
On June 15, 2011, Petitioner attended a meeting of the Student’s
IEP team at Public School 1.65 The IEP team developed an IEP for the Student
that provided that he would receive 25.5 hours per week of specialized instruction
outside the general education setting as well as two hours per week of behavioral
support services.66 The June 15, 2011, IEP also provided that his therapist and
teachers would consult for one hour per week regarding his behavioral needs and
supports.67
18.
The IEP team included in the Student’s June 15, 2011, IEP
classroom and statewide testing accommodations, including interpretation of
oral directions, reading of test questions, translation of words and phrases,
repetition of directions, preferential seating, and breaks during testing.68 The
IEP team decided that the Student would receive extended school year during the
2011 summer in the form of four hours per week of specialized instruction and on
hour per week of behavioral support services.69
19.
During the June 15, 2011, IEP meeting, the Student’s IEP team
discussed his location of services for his ninth grade year, and the high school he
Testimony of Petitioner, Petitioner Exhibit 8 at 7.
Testimony of Petitioner.
60 Petitioner Exhibit 4 at 8 (PI Psychosocial Assessment for Youth).
61 Id. at 7.
62 Id.
63 Id.
64 Id.
65 Petitioner Exhibit 7 at 1 (June 15, 2011, MDT Meeting Notes).
66 Petitioner Exhibit 8 at 8.
67 Id.
68 Id. at 9.
69 Id. at 11.
58
59
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would attend in the fall.70 The team suggested that he attend Public School 2, as
it was his neighborhood school.71 The team agreed that the Student would be on a
diploma track during high school.72
20.
A representative from Public School 2 attended the June 15, 2011,
meeting by telephone and informed the IEP team that Public School 2 could
provide the Student only 19.5 hours of specialized instruction outside the general
education setting.73 The representative did not answer Petitioner’s questions
about the therapeutic supports that would be available to the Student at Public
School 2, including whether a therapeutic crisis room would be available so the
Student could deescalate after being removed from the classroom for
inappropriate conduct.74
21.
Petitioner then informed the IEP team that Public School 2 would
not be appropriate for the Student because it could not meet his behavioral needs
because he needed a therapeutic environment where behavioral supports were an
integral part of his school day.75 The members of the IEP team agreed that Public
School 2 would not be appropriate for the Student but informed Petitioner that
they could not discuss placement because the meeting was an IEP meeting and
not a placement meeting.76 Thus, the team made no decision about where the
Student’s June 15, 2011, IEP would be implemented for the 2011-2012 school
year.77
22.
The Student did not start school immediately at the beginning of
the 2011-2012 school year.78 Petitioner was concerned about the appropriateness
of Public School 2, so she looked for other schools for the Student.79 After
Petitioner was unable to find another school for the Student to attend, the
Student began attending Public School 2 in the first week of September 2011.80
23.
At the end of the Student’s first day of at Public School 2, Petitioner
drove to the school to pick him up.81 The Student stopped to give a hug to
another student when a third student started a fight with the Student.82 After a

Testimony of Petitioner.
Id.
72 Id.
73 Id.
74 Id.
75 Id.
76 Id.
77 Id.
78 Testimony of Petitioner.
79 Id.
80 Id.; Respondent Exhibit 7 at 1 (Attendance Summary).
81 Testimony of Petitioner.
82 Id.
70
71
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couple of young men broke up the fight, the Student got in Petitioner’s car and
left.83
24.
In early September 2011, Public School 2 held a meeting of the
Student’s IEP team to review the Student’s independent psychological evaluation
and review and revise the Student’s IEP.84 The school psychologist reviewed the
psychological evaluation and then the IEP team reviewed his IEP.85 The school
social worker opined that the Student did not require 27.5 hours of specialized
instruction and related services and that his IEP should be revised to provide 19.5
hours of specialized instruction and related services.86 Petitioner objected,
stating that the Student requires all of the services on his June 15, 2011, IEP.87
After Petitioner objected, Public School 2 adjourned the meeting without making
changes to the Student’s IEP.88
25.
On September 13, 2011, the Student entered into a contract with the
school social worker after threatening to hurt himself.89 The contract specified
that, if the Student ever had thoughts of suicide, felt like he wanted to kill
himself, and/or had the urge to harm himself, he could take certain steps
including reminding himself that his mother cared deeply for him and would not
want him to hurt himself, call 9-1-1, his mother, or the social worker, or call the
suicide prevention hotline.90 The social worker also created a behavioral plan for
the Student.91
26.
On September 19, 2011, the young man who had hit the Student on
his first day of school bragged about beating him up in front of his mother.92
Then, the young man sat on the Student’s lap and started pummeling him.93 The
Student became upset and threatened to kill someone and blow up the school.94

Id.
Testimony of Petitioner.
85 Id.
86 Id.; Respondent Exhibit 3 at 4 (February 29, 2012, MDT meeting notes).
87 Id.
88 Id.
89 Petitioner Exhibit 9 at 1 (September 13, 2011, Contract); testimony of
Petitioner.
90 Petitioner Exhibit 9 at 1.
91 Testimony of Petitioner; Petitioner Exhibit 10 at 2-3 (Behavior Plan).
92 Testimony of Petitioner.
93 Id.
94 Id.
83

84
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He was then suspended for ten days.95 Petitioner did not return the Student to
Public School 2 after his suspension because she was worried about his safety.96
27.
While at Public School 2, the Student sporadically attended the four
classes on his schedule.97 Of the eleven days the Student attended Pubic School 2,
he had eight unexcused absences in his ROTC class, eight unexcused absences in
his algebra class, seven unexcused absences in his US government class, and
three unexcused absences in his English class.98
28.
At the end of September 2011, the Student interviewed at Nonpublic
99
School 1. He began attending Nonpublic School 1 on October 7, 2012.100 At
Nonpublic School 1, the Student was in small classes with just five or six other
students and a general education and a special education teacher.101 The school
implemented a behavior plan for the Student, increased his interventions from
those provided on his IEP, and provided regular therapeutic intervention.102
29.
By November 2011, the Student had stopped attending his classes
and was not completing his work.103 However, the work he produced indicated
that he was capable of accessing the curriculum if his behavior did not impede his
learning.104
30.
While at Nonpublic School 1, the Student had several, significant
behavioral outbursts and antagonized other students.105 He threatened to hurt
himself and blow up the school.106 He had physical tantrums, threw things, ran
through the school building, and was disruptive in class.107 There were days when
he refused to work, would shut down, and refuse to leave the front office.108 On
several occasions, he left the school building without permission.109

Id.; Petitioner Exhibit 10 at 1 (manifestation determination review);
Respondent Exhibit 7 at 1.
96 Testimony of Petitioner. Public School 2 convened a manifestation
determination review and determined that the behavior that led to the Student’s
suspension was a manifestation of his disability. Petitioner Exhibit 10 at 1.
97 Respondent Exhibit 7 at 1.
98 Id.
99 Testimony of Petitioner.
100 Id.
101 Testimony of Nonpublic School 1 Academics Director.
102 Id.
103 Id.
104 Id.
105 Testimony of Nonpublic School 1 Academics Director.
106 Id.
107 Id.
108 Id.
109 Id.
95
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31.
By the end of the semester, the Student had failed all of his
110
classes. In late December 2011 or early January 2012, after an incident in
which he hit the executive director of the school, the Student was expelled from
Nonpublic School 1.111
32.
In January 2012, after the Student was expelled from the Nonpublic
School, Petitioner attempted to reenroll him in Public School 2.112 The principal
of Public School 2 informed Petitioner and the Student that he did not want the
Student in his school.113 Petitioner asked the principal to find another school for
the Student to attend, but the principal refused, stating that this was not his
job.114 The Student then made a remark to Petitioner that no one wanted him
and that he would be better off in heaven.115
33.
Later that day, Petitioner went to the Student’s bedroom and found
him attempting to hang himself.116 Petitioner took the Student to a hospital,
where he was admitted to the psychiatric unit.117 The Student remained in the
psychiatric unit for at least a week.118
34.
Other than the time he spent at PI, the Student remained at home
through February 2012.119 The Student has not been hospitalized since January
2012.120
35.
On January 20, 2012, a Public School District compliance case
manager (“CCM”) advised counsel for Petitioner that Petitioner should enroll the
Student at a non-attending student at Public School 2.121 Soon thereafter,
Petitioner enrolled the Student as a non-attending student at Public School 2.122
36.
Petitioner then met with SEC 1 and requested that Public School 2
provide some schoolwork for the Student to complete while he was out of

Id.
Id.; testimony of Petitioner; Petitioner Exhibit 16 at 1 (January 18, 2012, letter
from counsel for Petitioner to Dr. Nathaniel Beers).
112 Testimony of Petitioner.
113 Id.
114 Id.
115 Id.
116 Id.
117 Testimony of Petitioner, CBI Therapist.
118 Testimony of Petitioner.
119 Id.; testimony of Petitioner.
120 Testimony of CBI Therapist.
121 Petitioner Exhibit 5 at 1 (January 20, 2012, email from compliance case
manager to counsel for Petitioner).
122 Testimony of Petitioner.
110
111
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school.123 The SEC responded that she couldn’t give the Student any schoolwork
to complete because he was registered as a non-attending student.124
37.
On February 29, 2012, Public School 2 convened a meeting of the
Student’s IEP team.125 The CCM, who chaired the meeting, informed the
participants that the purpose of the meeting was to review and revise the
Student’s IEP.126 Petitioner’s educational advocate objected, stating that
Petitioner requested the meeting to discuss the Student’s placement for the
remainder of the 2011-2012 school year.127
38.
After an initial discussion about the purpose of the meeting,
Petitioner privately informed SEC 1 that another student at Nonpublic School 1
attacked the Student while both students were hospitalized at PI.128 SEC 1 agreed
to transfer the Student to another school.129 SEC 1 did not identify the school to
which the Student would be transferred or how this school could implement the
Student’s IEP.
39.
The Student began attending Public School 3 on March 13, 2012.130
From the time he enrolled in Public School 3 through April 12, 2012, the Student
was enrolled in general education classes as well as special education classes.131
He had four classes on his schedule - Junior ROTC, world history/geography,
general music, and art - in addition to a special education learning lab.132 Junior
ROTC, music, and art were general education classes.133 The Student was not
taking either a math or an English class, even though his June 15, 2011, IEP
included reading, writing, and mathematics goals.134
40.
Between March 13, 2012, and March 30, 2012, the Student regularly
attended his classes at Public School 2 and enjoyed being at his new school.135 By
the end of March 2012, the Student went to school but stopped attending his
classes and walked around the hallways most of the day.136 When he attended
Id.
Id.
125 Petitioner Exhibit 17 at 1 (February 29, 2012, Advocate’s IEP Meeting Notes);
Respondent Exhibit 3 at 1.
126 Respondent Exhibit 3 at 2.
127 Testimony of Petitioner, Advocate; Petitioner Exhibit 17 at 2.
128 Testimony of Petitioner, Advocate, SEC 1.
129 Id.
130 Testimony of Petitioner.
131 Testimony of SEC 2; Petitioner Exhibit 3 at 1 (March 30, 2012, Report to
Parents on Student Progress).
132 Id.
133 Id.
134 Testimony of SEC 2; Petitioner Exhibit 8 at 3-6.
135 Testimony of Petitioner; testimony of SEC 2.
136 Testimony of Petitioner.
123

124
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class, he slept through most of his classes.137 His behavior deteriorated and he got
into fights with other students.138
41.
At Public School 3, the Student mingled with his nondisabled
peers.139 He often left the school building to smoke cigarettes and cigars on the
playground.140 He has been involved in fights with other students and has been
defiant and disrespectful to school staff.141 He began arriving late to his classes
and skipping class altogether.142
42.
On April 12, 2012, Public School 3 convened a meeting of the
Student’s IEP team for a thirty-day review.143 During the meeting, the IEP team
reviewed the Student’s June 27, 2011, psychological evaluation.144 The IEP team
discussed the portion of the psychological evaluation that diagnoses the Student
with ADHD, oppositional defiant disorder, depressive disorder, reading disorder,
disorder of written expression, and mathematics disorder.145 The team also
discussed the fact that, during his most recent hospitalization, the Student was
diagnosed with psychotic disorder.146 The Student also was diagnosed with
bipolar disorder.147 The IEP team reviewed the portion of the June 27, 2011,
psychological evaluation that concluded that the Student requires an educational
setting that includes integrated therapy, counseling support, and medication
management to address his emotional, behavioral, attention, executive
functioning, and academic needs.148
43.
During the April 12, 2012, meeting, the Student informed the team
that he cuts himself on his arms, fingers, and hands when he is depressed.149 The
Student also reported that he claws his way through walls by using a pencil and
his teeth.150 Petitioner informed the team that the Student has pica and that he
chews and eats nonfood items regularly.151 She reported his concomitant

Id.
Id.; testimony of Public School District Psychologist.
139 Testimony of Petitioner.
140 Id.
141 Testimony of SEC 2.
142 Testimony of Petitioner.
143 Testimony of Petitioner; testimony of SEC 2; Respondent Exhibit 5 at 1 (April
12, 2012, meeting notes).
144 Respondent Exhibit 5 at 1.
145 Id.
146 Id.
147 Testimony of CBI Therapist.
148 Testimony of Public School District Psychologist. See also Petitioner Exhibit 6
at 19.
149 Testimony of CBI Therapist.
150 Id.
151 Id.
137

138
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behaviors are anger, disrespect, oppositional defiance, attention issues, and low
frustration tolerance.152
44.
At the meeting, Petitioner informed the IEP team about the
Student’s regressing behaviors, including skipping class, leaving the school
building, and smoking on the playground.153 Petitioner expressed concern that
Public School 3 did not have sufficient behavioral supports to assist the Student
when his behavior escalated.154
45.
The team discussed the fact that the Student receives therapy
outside of school once a week and has a mentor, therapist, and counselor.155 They
discussed the fact that the Student receives counseling and wrap-around services
outside of school from an independent provider.156
46.
At the April 12, 2012, meeting, Petitioner informed the IEP team
that she wanted the Student to remain in the ROTC and art classes she selected
for him when she enrolled him in Public School 3.157 The IEP team agreed that
the Student would continue to receive 25.5 hours of specialized instruction
outside the general education environment and 240 minutes per month of
behavioral support.158 Petitioner agreed with the content of the Student’s April
12, 2012, IEP.159
47.
On April 12, 2012, the IEP team agreed that the Student would take
English instead of art.160 Petitioner stated that the Student would not attend ESY
because she wanted him to attend summer school.161
48.
On April 12, 2012, Public School 3 changed the Student’s class
schedule to provide him with a ROTC class that, while not taught by a special
education teacher, contained only special education students, a special education
English class, and a special education world history/geography class.162 Even
though the Student’s June 15, 2011, and April 12, 2012, IEPs included
mathematics goals, the Student was not assigned to a math class.163 During the

Id.
Testimony of Petitioner.
154 Id.
155 Respondent Exhibit 5 at 1.
156 Testimony of Petitioner, CBI Therapist; Public School District Psychologist.
157 Respondent Exhibit 5 at 2.
158 Id.; Respondent Exhibit 6 at 8 (April 12, 2012, IEP).
159 Testimony of Petitioner.
160 Respondent Exhibit 5 at 2.
161 Id.
162 Petitioner Exhibit 3 at 4 (May 10, 2012, Report to Parents on Student
Progress); testimony of SEC 2.
163 Id.
152
153

14

time he attended Public School 3, the Student received regular behavioral
support services from the school social worker.164
49.
At the end of the 2011-2012 school year, the Student had failed all of
his classes at Public School 3.165 Thus, in his ninth grade year of high school, the
Student earned no credits toward graduation or a certificate of completion as he
failed all of his classes.166
50.
The Student has been accepted for admission at Nonpublic School
2, a full-time, therapeutic school.167 The school employs has nine clinical
psychologists who provide individual and group therapy as well as crisis
management.168 Each student at Nonpublic School 2 receives weekly individual
and group therapy.169 The school has behavioral counseling centers where
students can go if they need time to deescalate.170 Students who are having
difficulties or are dangerous to themselves or others also are sent to the
behavioral counseling center.171
51.
Nonpublic School 2 has a policy of keeping students in school, so
when students are disciplined, they spend their suspension in school in an inschool suspension room under constant adult supervision.172 All students are on
a behavioral contract and earn points for good behavior.173 As they earn more
points, the students earn more responsibilities and are given more privileges.174
Adult staffers monitor the hallways and students are not allowed to be in the
hallway unescorted until they reach the highest level of behavioral compliance
according to their behavioral contracts.175
52.
Students at Nonpublic School 2 have no exposure to their
nondisabled peers during the school day.176 They receive thirty hours per week of
specialized instruction and related services.177
53.
Each student is placed in classes of no more than ten students and
as few as two students.178 Each classroom has at least one teacher and at least one
Testimony of SEC 2.
Testimony of Petitioner.
166 Testimony of Petitioner; testimony of Advocate.
167 Id.
168 Testimony of Educational Director.
169 Id.
170 Id.
171 Id.
172 Id.
173 Id.
174 Id.
175 Id.
176 Id.
177 Id.
178 Id.
164
165
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other adult.179 The teachers at Nonpublic School 2 are certified in either special
education or general education or are dually certified.180 Most of the teachers
have a special education certification.181
54.
Nonpublic School 2 offers credit-bearing, “ramp-up” classes that
focus on math and English skills for students with deficits in these areas.182 The
Student could take these classes in place of elective courses such as music or
barbering.183
55.
Nonpublic School 2 has a certificate of authority from the [state
education agency].184 For students who reside in the [state], the school follows
the state academic curriculum.185 The [state] students at Nonpublic School 2
graduate with either a state diploma or a certificate of completion.186
56.
The base tuition for an 183-day school year is $48,000.187 Students
pay extra for related services other than once weekly individual and group
counseling.188 ESY costs an extra $7760.189 For the 2012 summer, ESY begins on
July 2, 2012, and ends on August 10, 2012.190
57.
Each of the witnesses that Petitioner presented gave credible
testimony with the exception of the Student and the Educational Advocate. As
explained herein, the Student has difficulty separating fiction from reality, and
this was reflected in his testimony. For example, he testified that he was
receiving passing grades in his classes when the documentary evidence, as well as
the testimony of other witnesses, showed otherwise. The Educational Advocate’s
testimony about whether the classes on the Student’s schedule were general
education or special education classes was shown to be unreliable when SEC 2
explained the coding of each class on his schedule. In all other respects, the
Educational Advocate testified reliably.
58.
Each of the witnesses that Respondent presented gave credible
testimony. In general, the documentary evidence and the testimony of the
witnesses Petitioner presented corroborated the testimony of SEC 1, SEC 2, and
the Public School District Psychologist.
Id.
Id.
181 Id.
182 Id.
183 Id.
184 Id.
185 Id.
186 Id.
187 Id.
188 Id.
189 Id.
190 Id.
179
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V.

CONCLUSIONS OF LAW AND DISCUSSION

The purpose of IDEA is “to ensure that all children with disabilities have
available to them a free appropriate public education that emphasizes special
education and related services designed to meet their unique needs.”191 Implicit
in the congressional purpose of providing access to a FAPE is the requirement
that the education to which access is provided be sufficient to confer some
educational benefit upon the handicapped child.192 FAPE is defined as:
[S]pecial education and related services that are provided at public
expense, under public supervision and direction, and without charge; meet
the standards of the SEA . . . include an appropriate preschool, elementary
school, or secondary school education in the State involved; and are
provided in conformity with the individualized education program
(IEP).”193
In deciding whether Respondent provided a student a FAPE, the inquiry is
limited to (a) whether Respondent complied with the procedures set forth in
IDEA; and (b) whether the student’s IEP is reasonably calculated to enable the
student to receive educational benefit.194 Under this second “substantive” prong,
a school district need not maximize the potential of children with disabilities, but
the door of public education must be opened in a meaningful way, and the IEP
must provide the opportunity for more than only “trivial advancement.”195
In matters alleging a procedural violation, a hearing officer may find that
the child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to
participate in the decision-making process regarding provision of FAPE, or
caused the child a deprivation of educational benefits.196 In other words, an
IDEA claim is viable only if those procedural violations affected the student's
substantive rights.197
The burden of proof is properly placed upon the party seeking relief.198
Petitioner must prove the allegations in the due process complaint by a
Bd. of Educ. v. Rowley, 458 U.S. 176, 179-91 (1982); Hinson v. Merritt Educ.
Ctr., 579 F. Supp. 2d 89, 98 (2008) (citing 20 U.S.C. § 1400(d)(1)(A)).
192 Rowley, 458 U.S. at 200; Hinson, 579 F. Supp. 2d. at 98 (citing Rowley, 458
U.S. at 200).
193 20 U.S.C. § 1401 (9); 34 C.F.R. § 300.17.
194 Rowley, 458 U.S. at 206-207.
195 P. v. Newington Bd. of Educ., 546 F.3d. 111 (2nd Cir. 2008) (citations
omitted).
196 34 C.F.R. § 300.513 (a)(2).
197 Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis
in original; internal citations omitted).
198 Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).
191
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preponderance of the evidence.199 The preponderance of evidence standard
simply requires the trier of fact to find that the existence of a fact is more
probable than its nonexistence.200 In other words, preponderance of the evidence
is evidence that is more convincing than the evidence offered in opposition to
it.201
Unlike other standards of proof, the preponderance-of-evidence standard
allows both parties to share the risk of error in roughly equal fashion,202 except
that when the evidence is evenly balanced, the party with the burden of
persuasion must lose.203
A.
Petitioner Proved that Respondent Denied the Student a
FAPE from January 2012 through March 2012 by Failing to
Implement His IEP but Failed to Prove that Respondent Denied the
Student a FAPE by Failing to Provide a Therapeutic Placement
between September 2011 and March 2012.
The IEP is “the centerpiece of the statute’s education delivery system for
disabled children.”204 An appropriate educational program begins with an IEP
that accurately reflects the results of evaluations to identify the student's
needs,205 establishes annual goals related to those needs,206 and provides
appropriate specialized instruction and related services.207 For an IEP to be
“reasonably calculated to enable the child to receive educational benefits,” it must
be “likely to produce progress, not regression.”208
A local education agency (“LEA”), such as Public School District, must
ensure that the IEP team reviews a student’s IEP periodically, but not less than
annually, to determine whether the annual goals for the child are being
20 U.S.C. § 1415 (i)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516,
521 (D.C. Cir. 2005) (discussing standard of review).
200 Concrete Pipe & Products of California, Inc. v. Construction Laborers
Pension Trust for Southern California, 508 U.S. 602, 622 (1993) (internal
quotation marks omitted).
201 Greenwich Collieries v. Director, Office of Workers’ Compensation Programs,
990 F.2d 730, 736 (3rd Cir. 1993), aff'd, 512 U.S. 246 (1994).
202 Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal
quotation marks omitted).
203 Director, Office of Workers' Compensation Programs v. Greenwich
Collieries, 512 U.S. 267, 281 (1994).
204 Honig v. Doe, 484 U.S. 305, 311 (1988).
205 34 C.F.R. § 300.320 (a) (1).
206 34 C.F.R. § 300.320 (a) (2).
207 34 C.F.R. § 300.320 (a) (4).
208 Walczak v. Florida Union Free Sch. Dist., 142 F.3d 119, 130 (2d Cir. 1998)
(internal quotation marks and citation omitted).
199
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achieved.209 The LEA must ensure that the IEP team revises the IEP, as
appropriate, to address any lack of expected progress toward the annual goals;
and the results of any reevaluation or information about the child provided to, or
by, the parents.210 Additionally, if the parent obtains an independent educational
evaluation (“IEE”) at public expense, or shares with the public agency an
evaluation obtained at private expense, the LEA must consider the results of the
evaluation, if it meets agency criteria, in any decision made with respect to the
provision of FAPE to the child.211 The IDEA mandates that an IEP be based on
the results of the most recent evaluation of a student.212
Additionally, each public agency must ensure that, as soon as possible
following the development of an IEP, special education and related services are
made available to the child in accordance with the child’s IEP.213 In order to
implement the IEP, a team that includes the child's parents determines where the
child should be placed based on the child's IEP.214 Thus, the placement should
not dictate the IEP but rather the IEP determines whether a placement is
appropriate.215
In determining the appropriate placement for a child, preference given to
the least restrictive environment and the appropriate schools nearest the child's
home.216 The IDEA requires that unless the IEP of a child with a disability
requires some other arrangement, the child is educated in the school that he or
she would attend if nondisabled.217 In selecting the least restrictive environment,
consideration is given to any potential harmful effect on the child or on the
quality of the services that he or she needs.218 A child with a disability is not
removed from education in age appropriate regular classrooms solely because of
needed modifications in the general education curriculum.219
Further, mainstreaming of children eligible for special education services

34 C.F.R. § 300.324 (b)(1).
Id.
211 34 C.F.R. § 300.502 (c)(1).
212 M.M. v. District of Columbia, 607 F. Supp. 2d 168, 174 (D.D.C. 2009).
213 34 C.F.R. § 300.323 (c)(2). Public agency includes the state education agency,
local education agencies (“LEAs”), educational service agencies (“ESAs”),
nonprofit public charter schools that are not otherwise included as LEAs or ESAs
and are not a school of an LEA or ESA, and any other political subdivisions of a
State that are responsible for providing education to children with disabilities. 34
C.F.R. § 300.33.
214 34 C.F.R. § 300.116.
215 See Rourke v. District of Columbia, 460 F.Supp.2d 32, 44 (D.D.C. 2006).
216 Id.
217 34 C.F.R. § 300.116 (c).
218 34 C.F.R. § 300.116 (d).
219 . Id. at (e)
209
210
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under the IDEA is not only a laudable goal but is also a requirement of the Act.220
If no public school can accommodate the student's needs, the LEA is required to
place the student in an appropriate private school and pay the tuition.221
On June 15, 2011, the Student’s IEP team developed his IEP for the 20112012 school year. The June 15, 2011, IEP provided that the Student would receive
25.5 hours per week of specialized instruction outside the general education
setting as well as two hours per week of behavioral support services. The IEP also
provided that the Student’s therapist and teachers would consult for one hour per
week regarding his behavioral needs and supports. The IEP team included in the
Student’s June 15, 2011, IEP classroom and statewide testing accommodations.
During the June 15, 2011, IEP meeting, the Student’s IEP team discussed
his location of services for his ninth grade year, i.e., the high school he would
attend in the fall. The team suggested that he attend Public School 2, as it was his
neighborhood school. Although a representative from Public School 2 attended
the June 15, 2011, meeting by telephone and informed the IEP team that Public
School 2 could provide the Student only 19.5 hours of specialized instruction
outside the general education setting, the IEP team provided no other locations of
service to implement the Student’s IEP.
Petitioner objected to placing the Student in this school, arguing that he
required a therapeutic setting and that Public School 2 could not implement his
June 15, 2011, IEP. Nonetheless, the IEP team identified no other locations of
service for the Student for the 2011-2012 school year.

September through December 2011 at Public School 2
In August 2011, Petitioner searched for other schools for the Student but
was unsuccessful in finding an alternative to Public School 2. Having run out of
options, she enrolled the Student in Public School 2 during the first week of
September 2011. On his first day of school, the Student was attacked by another
student.
The Student’s social and behavioral difficulties escalated during his first
week at Public School 2. By September 13, 2011, the Student had threatened to
hurt himself.
In response to the Student’s suicidal intentions, Public School 2 social
worker entered into a contract that with the Student that specified that if the
Student ever had thoughts of suicide, felt like he wanted to kill himself, and/or
Roark, 460 F. Supp.2d at 43 (quoting DeVries v. Fairfax County Sch. Bd., 882
F.2d 876, 878 (4th Cir. 1989)); Rowley, 458 U.S. at 201 (The Act requires
participating States to educate handicapped children with nondisabled children
whenever possible.).
221 20 U.S.C. § 1412(a)(10)(B)(I); see also Sch. Comm. of Burlington v. Dep't of
Educ., 471 U.S. 359, 369 (1985).
220
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had the urge to harm himself, he could take certain steps including reminding
himself that his mother cared deeply for him and would not want him to hurt
himself, calling 9-1-1, his mother, or the social worker, or calling the suicide
prevention hotline. The social worker also created a behavioral management plan
for the Student.
On September 19, 2011, the young man who had hit the Student on his
first day of school bragged about beating him up in front of his mother. Then, the
young man sat on the Student’s lap and started pummeling him. The Student
became upset and threatened to kill someone and blow up the school. He was
then suspended for ten days.
Petitioner did not return the Student to Public School 2 after his
suspension because she was worried about his safety. Thus, the Student attended
Public School 2 for only eleven school days during the fall of 2011.
During those eleven days, the Student sporadically attended the four
classes on his schedule. He had eight unexcused absences in his ROTC class,
eight unexcused absences in his algebra class, seven unexcused absences in his
US government class, and three unexcused absences in his English class.
After his suspension on September 19, 2011, until October 7, 2011,
Petitioner kept the Student at home. Petitioner presented no evidence to show
that she requested that Public provide the Student a FAPE during this time.
Rather, she was in the process of placing the Student in a nonpublic school. On
October 7, 2011, the Student began attending Nonpublic School 1. He remained
in Nonpublic School 1 until he was expelled for assaulting a staff member in late
December or early January 2011.
Petitioner presented no evidence to show that, during the eleven school
days that the Student was enrolled in and attending Public School 2 during the
fall of 2011, Respondent failed to implement his IEP. Petitioner also failed to
show that the Student was available to receive a FAPE from Public School 2, or
any public school, between October 7, 2011, and January 2012.
Petitioner also failed to show that the Student skipped most of his classes
during the two weeks he attended Public School 2 because the school did not
implement his IEP or because it did not provide a therapeutic environment. Nor
did Petitioner prove that the Student’s behavioral difficulties during this time
stemmed from Respondent’s failure to implement his IEP or provide him a
therapeutic placement.
Thus, Petitioner failed to prove that Respondent denied the Student a
FAPE from September 2011 through December 2011.

January through March 2012 at Public School 2
In January 2012, after the Student was expelled from Nonpublic School 1,
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Petitioner sought to reenroll the Student in Public School 2. The principal of
Public School 2 refused to enroll the Student and stated that he did not want the
Student in his school.
Due to his feelings of rejection, the Student attempted suicide and then
spent the next week hospitalized at PI.
On January 20, 2012, the CCM advised counsel for Petitioner that
Petitioner should enroll the Student at a non-attending student at Public School
2. Soon thereafter, Petitioner enrolled the Student as a non-attending student at
Public School 2.
Petitioner then met with SEC 1 and requested that Public School 2 provide
some schoolwork for the Student to complete while he was out of school. The SEC
responded that she couldn’t give the Student any schoolwork to complete because
he was registered as a non-attending student.
Another month passed before Public School 2 held a meeting to discuss
the Student’s reentry into Public School 2. The Student’s IEP team met on
February 29, 2012, to review and revise his IEP. Petitioner and the Educational
Advocate also requested that the IEP team discuss the Student’s placement for
the rest of the 2011-2012 school year.
The February 29, 2012, meeting was interrupted when Petitioner and the
SEC privately discussed the reasons why the Student should attend a school other
than Public School 2. The SEC agreed to transfer the Student to Public School 3.
Thus, because the principal of Public School 2 refused to readmit the
Student, even though the MDR team had determined that his previous behavior
was a manifestation of his disability, the Student missed two months of school
and was denied the services his IEP required. Because the CCM instructed
Petitioner to enroll the Student as a non-attending student, SEC 1 was unable to
provide him schoolwork to complete while he was sitting at home. Public School
2 took no steps to ensure the Student’s IEP was being implemented until
February 29, 2012, when it agreed to transfer him to Public School 3.
For these reasons, Petitioner proved that Respondent denied the Student a
FAPE between January 2012, when Petitioner asked that the Student be
reenrolled in Public School 2, and February 29, 2012, when Respondent agreed to
transfer him to Public School 3. However, Petitioner presented no evidence to
show that the Student was denied a FAPE during this time because Public School
2 failed to offer him a therapeutic environment.
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B.
Petitioner Proved that Respondent denied the Student a
FAPE from March 13, 2012 through June 5, 2012, by Failing to
Implement his IEP and Provide Him a Therapeutic Environment.
The Student began attending Public School 3 on March 13, 2012. From the
time he enrolled in Public School 3 through April 12, 2012, the Student was
enrolled in general education classes as well as special education classes. He had
four classes on his schedule: Junior ROTC, world history/geography, general
music, and art, as well as a special education learning lab. Junior ROTC, music,
and art are all general education classes.
Between March 13, 2012, and March 30, 2012, the Student regularly
attended his classes at Public School 2 and enjoyed being at his new school. By
the end of March 2012, the Student continued to go to school but stopped
attending his classes and walked around the hallways most of the day. When he
attended class, he slept through most of the class.
Public School 3 held a meeting of the Student’s IEP team on April 12,
2012. During the meeting, the IEP team reviewed the Student’s June 27, 2011,
psychological evaluation. The IEP team discussed the fact that, during his most
recent stay at Children’s National Medical Center, the Student was diagnosed
with psychotic disorder.
The IEP team reviewed the portion of the June 27, 2011, psychological
evaluation that concluded that the Student requires an educational setting that
includes integrated therapy, counseling support, and medication management to
address his emotional, behavioral, attention, executive functioning, and academic
needs. The June 27, 2011, psychological evaluation concluded that the Student
required a therapeutic environment.
During the April 12, 2012, meeting, the Student informed the team that he
cuts himself on his arms, fingers, and hands when he is depressed. Petitioner
informed the IEP team about the Student’s regressing behaviors, including
skipping class, leaving the school building, and smoking on the playground.
Petitioner expressed concern that Public School 3 did not have sufficient
behavioral supports to assist the Student when his behavior escalated.
The IEP team agreed that the Student would continue to receive 25.5
hours of specialized instruction outside the general education environment and
240 minutes per month of behavioral support. Petitioner agreed with the content
of this IEP. However, Petitioner and the Educational Advocate continued to
assert that the Student required a placement in a therapeutic environment, which
Nonpublic School 3 could not provide.
On April 12, 2012, Public School 3 changed the Student’s class schedule to
provide him with a ROTC class that, while not taught by a special education
teacher, contained only special education students; a special education English

23

class; and a special education world history/geography class. Even though the
Student’s June 15, 2011, and April 12, 2012, IEPs included mathematics goals, the
Student was not assigned to a math class.
Thus, Petitioner proved that, from the day he started attending Public
School 3 through the last day of the due process hearing, Respondent failed to
implement the Student’s IEP by failing to implement the academic goals on the
IEP and by failing to place the Student in his least restrictive environment. First,
Public School 3 failed to place the Student in an English class through March 30,
2012, even though his June 11, 2012, IEP includes numerous reading and writing
goals. Second, Public School 3 failed to place the Student in a math class from
March 13, 2012, through June 5, 2012, despite that his IEP includes math goals.
Third, Public School 3 placed the Student in all general education classes from
March 13, 2012, through April 12, 2012, even though his IEP required that he
receive all his instruction outside the general education setting.
Finally, Public School 3 failed to heed the findings of the June 27, 2011,
psychological evaluation and place the Student in a therapeutic environment. As
a result, the Student failed all of his classes at the end of the school year. Thus,
Petitioner proved that Respondent denied the Student a FAPE by failing to place
him in a therapeutic environment.
Because Respondent denied the Student a FAPE, and because the Student
requires a therapeutic environment, this Hearing Officer will place the Student at
Nonpublic School 2 for the 2012-2013 school year at public expense.
C.
The Student is Entitled to Compensatory Education in the
Form of Extended School Year Services at Nonpublic School 2.
Where a school system fails to provide special education or related services
to a disabled student, the student is entitled to compensatory education, "i.e.,
replacement of educational services the child should have received in the first
place."222 An award of compensatory education “should aim to place disabled
children in the same position they would have occupied but for the school
district's violations of IDEA.”223
“Because compensatory education is a remedy for past deficiencies in a
student's educational program,” a finding as to whether a student was denied a
FAPE in the relevant time period is a “necessary prerequisite to a compensatory
education award.”224
This inquiry is only the first step in determining whether the Student is
entitled to compensatory education. A compensatory education award is an
Reid v. District of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005).
Reid, 401 F.3d at 518.
224 Peak v. District of Columbia, 526 F. Supp. 2d 32, 36 (D.D.C. 2007).
222
223
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equitable remedy that “should aim to place disabled children in the same position
they would have occupied but for the school district’s violations of the IDEA.”225
A compensatory education “award must be reasonably calculated to provide the
educational benefits that likely would have accrued from special education
services the school district should have supplied in the first place.”226
This standard “carries a qualitative rather than quantitative focus,” and
must be applied with “[f]lexibility rather than rigidity.”227 Some students may
require only short, intensive compensatory programs targeted at specific
problems or deficiencies.228 Others may need extended programs, perhaps even
exceeding hour-for-hour replacement of time spent without FAPE.229
Here, Petitioner proved that Public denied the Student a FAPE between
January 2012 and June 5, 2012, by failing to implement his IEP. Petitioner
further proved that Public denied the Student a FAPE by failing to provide him a
therapeutic environment between April 12, 2012, and June 5, 2012. As a result,
the Student earned no credits during the 2011-2012 school year, his ninth grade
year, and failed all of his classes. Thus, Petitioner proved that the Student is
entitled to compensatory education.
Petitioner has proposed a compensatory education plan that would provide
the Student three hours per week of tutoring in math, reading and writing.230
However, the Student already receives wrap-around services, mentoring,
counseling, and therapy after school. Considering that Nonpublic School 2 offers
“ramp up” classes to address a student’s academic deficits, it is this Hearing
Officer’s understanding that this class may serve the same purpose as the three
hours per week of tutoring Petitioner proposes.
Additionally, because the Student will have to travel back and forth to
Northern Virginia to attend Nonpublic School 2, this Hearing Officer is
concerned that the Student may not have the mental stamina or desire to perform
additional academic work after school or on the weekends. Instead, this Hearing
Officer will place the Student in the Nonpublic School for the 2012 summer, in
Reid, 401 F.3d at 518, 523.
Reid, 401 F.3d at 524.
227 Id.
228 Id.
229 Id. See also Thomas v. District of Columbia, 407 F.Supp.2d 102, 115 (D.D.C.
2005) (noting that it is conceivable that no compensatory education may be
required for a denial of FAPE if, for example, the student would not benefit from
the additional services).
230 Petitioner Exhibit 1 at 2 (May 23, 2012, Compensatory Education Plan). In her
compensatory education plan, Petitioner proposed that the Student attend a
summer automotive camp. However, the Educational Advocate testified that she
was unable to locate such a camp.
225

226

25

addition to the tuition award for the 2012-2013 school year, in the hopes that this
will help remediate the denial of FAPE during the second half of the 2011-2012
school year.
ORDER
Based upon the findings of fact and conclusions of law herein, it is this
12th day of June 2012 hereby:
ORDERED that, by June 29, 2012, Respondent shall place the Student at
Nonpublic School 2 at public expense for the 2012 extended school year, which
begins on July 2, 2012;
IT IS FURTHER ORDERED that, by June 29, 2012, Respondent shall
arrange and fund transportation for the Student to attend Nonpublic School 2 for
the 2012 extended school year, which begins on July 2, 2012;
IT IS FURTHER ORDERED that, by August 1, 2012, Respondent shall
place the Student at Nonpublic School 2 at public expense for the 2012-2013
school year; and
IT IS FURTHER ORDERED that, by August 1, 2012, Respondent shall
arrange and fund transportation for the Student to attend Nonpublic School 2 for
the 2012-2013 school year.
By:

/s/ Hearing Officer

NOTICE OF APPEAL RIGHTS
The decision issued by this Hearing Officer is a final determination on the merits.
Any party aggrieved by the findings and decision of the Hearing Officer shall have
90 days from the date of the decision of the hearing officer to file a civil action,
with respect to the issues presented at the due process hearing, in a district court
of the United States or a [state] court of competent jurisdiction, as provided in 20
U.S.C. § 1415(i)(2).

26

NOTE: THIS IS A SAMPLE DECISION FROM A JURISDICTION OTHER THAN MISSOURI. IT IS SIMPLY
SHARED FOR DEMONSTRATIVE PURPOSES.

STATE OF
DEPARTMENT OF EDUCATION
In the matter of
STUDENT by and through PARENT,1
State Review Officer: Deusdedi Merced
Appellants,
v.
Representatives:
SCHOOL
DISTRICT,

, Esq., for Appellants
, Esq., for Appellee
Appellee.

REVIEW OFFICER DECISION
I. PROCEDURAL BACKGROUND
Student is 15 years old and eligible to receive special education services under the
eligibility category of Health Impairment pursuant to the Individuals with Disabilities
Education Act (IDEA), 20 U.S.C. § 1400 et seq., the Nevada Revised Statutes (NRS),
Chapter 388, and the Nevada Administrative Code (NAC), Chapter 388. By letter dated
July 9, 2018, and amended on August 17, 2018, Student, by and through Parent, filed a
due process complaint against
School District (DCSD) raising various
issues pertaining the Student’s eligibility under the IDEA and the appropriateness of
Student’s Individualized Education Program (IEP) dated January 19, 2018. (HO 7, 17.) 2
Pursuant to NAC 388.306(10), on July 17, 2018, the
Department of Education
(NDE) appointed
as the due process hearing officer. (HO 7.) The
due process hearing was held over a seven-day period on October 18, 19, 2018,
November 13, 14, 15, 2018, and December 4, 14, 2018. A decision was rendered on

Personally identifiable information is attached as Appendix A to this decision.
The record below is cited to in this review officer decision as follows: to the
transcript, “Tr.” followed by the volume number (“Vol.”) and page/line number(s); to
the exhibits, as designated by the parties in their exhibit books (i.e., “DCSD” for school
district exhibits, “P” for parent exhibits, “Joint” for joint exhibits) followed by the
exhibit/page number; to hearing officer exhibits, “HO” followed by exhibit number; to
the decision of the hearing officer, “Decision” followed by page number; and, to any
other document included in the record but not specifically assigned an exhibit number
(e.g., Stipulated Facts of the parties dated October 2018), by its name. Exhibits of the
review officer are designated as “RO” followed by the exhibit number.
1

2

1

January 14, 2018. Hearing Officer
found for DCSD on all four issues raised
by Parent and denied all relief to Parent. This appeal ensued.
On February 13, 2019, the NDE received an appeal of Hearing Officer
’s decision. (See SRO 4.) This review officer was appointed on the same day
the appeal was filed. (SRO 1.) A telephonic status conference was conducted with the
parties on February 21, 2019. (SRO 6, 7.) The status conference was recorded.3
Additional evidence per 34 C.F.R. § 300.514(b)(2)(iii) and NAC 388.315(1)(c) was
determined unnecessary by this review officer. (SRO 7.) An extension of the 30-day
timeline was also determined not necessary. (Id.) Memoranda on the issues on appeal
were received on February 27, 2019 and March 4, 2019. (SRO 8, 9.)
This decision is due and filed on March 15, 2019.
II. PROCEDURE AND STANDARD OF REVIEW
Pursuant to NAC 388.315(b), the review officer must ensure that the procedures
of the hearing officer below were consistent with the requirements of due process.
Neither party on appeal challenged the procedures of the hearing officer below, nor did
this review officer find any inconsistencies.
With respect to the standard of review, the review officer is required to make an
independent decision, reviewing the entire record of the hearing below. (20 U.S.C. §
1415 (g); NAC 388.315 (f).) This review officer has done so here, having reviewed the
decision of the hearing officer, seven volumes of the transcript (1940 pages), the exhibits
(approximately 500 pages), and memoranda submitted by the parties on the issues on
appeal.4
A written summary of the status conference was provided to the parties the day
after the conference. A copy of the written summary and recording is hereby made part
of this record. (SRO 6, 7.)
4 The record below is unnecessarily voluminous. For example, on the issue of
whether the statute of limitations applied, the hearing officer allowed for two full days of
hearing on what should have been a limited hearing on the narrow issues of what is the
date the parent knew or should have known about the alleged action that forms the basis
of the due process complaint and whether an exception to the timeline described in 34
C.F.R. § 300.511(f) applied. Testimony went well beyond these narrow issues. Further,
the hearing officer gave the parties carte blanche to solicit irrelevant, immaterial,
unreliable and/or unduly repetitious testimony. (See, e.g., Tr., Vol. II, p. 543:10-16
(“Okay, I don’t think that’s relevant …. But I am not the kind of hearing officer who
excludes witnesses that have been named …. So that – that evidence will be taken for its
weight.”); id. at 641:8-11 (“Objection is noted for the record. And to the extent I didn’t
get an opportunity to state that as to previous objections, those were noted for the
record. And going forward I won’t be saying that all objections will be noted for the
record … and that way I will not disrupt your flow.”); id. at 649:24-25 – 650:1-3 (“And
again, I won’t – I don’t want to interrupt your questioning or try to squeeze in my ‘noted
for the record’, [sic] so as I stated earlier, all the objections are noted for the record.”);
3
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Though not expressly adopted by the Ninth Circuit, this review officer finds
persuasive the standard of review language articulated in Carlisle Area Sch. Dist. v.
Scott P., 62 F.3d 520, 23 IDELR 293 (3d Cir. 1995), cert. denied, 517 U.S. 1135, 109 LRP
34841 (1996). The Court there noted that in two-tier systems under the IDEA, the
review officer must exercise “plenary review” to make the independent decision the
IDEA requires. However, in doing so, it held a review officer should defer to the hearing
officer’s credibility determinations, unless the non-testimonial, extrinsic evidence in the
record will justify a contrary conclusion or unless the record read in its entirety would
compel a contrary conclusion. Accordingly, this is the standard of review that this
review officer uses in rendering this decision.5
III. ISSUES ON APPEAL
The statement of issues on appeal were agreed to by the parties, with one
exception, as explained and determined in footnote 6, infra. See RO 7. Accordingly,
this review is limited to the following four issues:
A.

Whether the hearing officer erred in finding that DCSD assessed Student
in all areas related to the suspected disability in May 2016.

B.

Whether the hearing officer erred in finding that DCSD met its child find
requirements between July 9, 2016, the date the hearing officer
determined the statute of limitations started to run, and January 19, 2018,
when the student was determined eligible for special education services
under the IDEA.

C.

Whether the hearing officer erred in finding that DCSD was not required
to issue prior written notice (PWN) pursuant to § 300.503 of the IDEA
after an October 19, 2016 Section 504 meeting where, as the parent
alleges, the Section 504 team “voted” on Student’s eligibility under the
IDEA.

D.

Whether the January 19, 2018 IEP denies Student free, appropriate public
education (FAPE) because (1) the IEP did not include the Live Scribe Pen
recommended in the Psychological/Neuropsychological Report dated
November 3, 2017, (2) the annual goal and objectives were inappropriate

Tr., Vol. 6, p. 1695:10-11 (in addressing an objection on the grounds of speculation, the
hearing officer answered, “That’s all right. You can answer.”).) The record is also
replete with examples of individuals speaking over others, the use of “Uh-huh” to
presumably express assent, and unclear questions. The hearing officer is reminded that,
ultimately, she must maintain a clear record of the hearing to ensure an accurate,
verbatim record and must only permit relevant testimony. To do otherwise, as here,
wastes administrative resources, both at the hearing stage and on appeal, not to
mention the unnecessary stressors placed on meeting the IDEA’s compressed timelines.
5 See also Amanda J. v. Clark County Sch. Dist., 267 F.3d 877, 103 LRP 33278
(9th Cir. 2001) (impliedly approving the Third Circuit’s approach in Carlisle).
3

because the “onus” was on Student to initiate the tasks required therein
rather than on the teachers both initiating and facilitating the tasks, and
(3) the IEP did not address Student’s communication difficulties because it
required Student to communicate “face-to-face” with teachers rather than
electronically.6
IV. FORMAT FOR THIS DECISION
After a complete review of the record below, the appeal must be dismissed. This
review officer confirms the findings, decision, and order of the hearing officer and also
finds in favor of DCSD on all four issues listed above. The preponderance of the
evidence supports the hearing officer’s determinations.
Familiarity with the record below is presumed.
V. FINDINGS OF FACT
1.
The hearing officer’s Findings of Fact as stated in the Decision (see
Decision at 6 – 23) are incorporated by reference as though fully set forth herein and
supplemented as follows.

This issue was broadly written as an overall challenge to the IEP developed in
spring 2018. (See Decision at 6, 31.) There were four (4) IEPs developed between
January 2018 and May 2018 (see Joint 11 (Jan. 2018 IEP), 14 (Feb. 2018 IEP); DCSD 35
(March 2018 IEP); and, Joint 19 (May 2018 IEP)), which the parties and the hearing
officer “lumped” together as the spring 2018 IEP (see Decision at 31-33; RO 8 at 7-9; RO
9 at 9-10). In addressing during the status conference what were the specific concerns
raised by the parent at the hearing regarding the January 2018 IEP, and the three
subsequent renditions of it, the parties did not agree on what was actually litigated
before the hearing officer other than the lack of inclusion of the Live Scribe Pen in the
IEP (sub-issue 1) and the challenge to the annual goal and objectives (sub-issue 2). As
such, this review officer determined during the February 21, 2019 status conference that
the hearing officer’s findings with respect to sub-issues 1 and 2 would be reviewed in
this appeal. (See RO 6, 7.) The hearing officer’s decision, however, does not address
whether the January 2018 IEP denied FAPE because it required Student to
communicate face-to-face with teachers (sub-issue 3). This omission, however, is not
dispositive as to whether the parent challenged below the appropriateness of the
January 2018 IEP requiring Student to communicate face-to-face with teachers rather
than electronically. As such, this review officer informed the parties that, if after this
review officer examined the entire hearing record and found that sub-issue 3 was “tried
by the parties” but omitted from the hearing officer’s decision, it would be addressed in
this appeal. (See M.C. v. Antelope Valley Union Sch. Dist., 858 F.3d 1189, 1196 (9th Cir.
2017).) Having reviewed the entire record below, it is decided that sub-issue 3 was, in
fact, “tried by the parties” and, therefore, will be heard. However, the extent of this
review will not go beyond the three specific sub-issues identified by the parent’s
attorney during the status conference.
6
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2.
Student was first enrolled as a student in the DCSD on August 17, 2015, for
the 2015-16 school year (SY). (Stipulated Facts, dated October 2018.)
3.
Parent completed the School Questionnaire on July 23, 2015. Parent
reported that Student had “medical conditions” of “ADD/ADHD, mood disorder, and
anxiety”; Student had “academic problems” in the area of “finishing assignments”;
Student was not a behavior problem in school; and, Student had a “504 plan” in her
previous school district. (DCSD 1; Tr., Vol. 1, p. 38:2-5. See also DCSD 3 at 4; Joint 1;
Tr., Vol. 1, p. 245:6-9.)
4.
In the DCSD Registration Form completed on July 23, 2015, Parent also
reported that Student never received special education services or had an
individualized education program (IEP) at the time of registration.7 (DCSD 3 at 10.)
Student had received speech and language services at an earlier age. (See DCSD 1, 3 at
4.)
5.
DCSD made a records request of Student’s previous school district. Any
special education IEPs were requested of the previous school district. (DCSD 3 at 12.)
The hearing record below does not include any IEP from the previous school district.
(See, generally, Hearing Record.)
6.
DCSD has requested numerous times of Parent pertinent educational
information and/or medical documentation of Student during SY 2015-16. (See DCSD
4, 9, 10, 11, 12.)
7.
Parent has communicated on a regular basis with DCSD her concerns
regarding Student throughout SY 2015-16 and 2016-17. (See, e.g., DCSD 5, 7, 8, 11, 13,
16, 22, 25 at 63, 34, 36; P 6, 17 at 71 – 72, 18 at 83, 18 at 116 – 118.) DCSD has
acknowledged, and responded to, these communications. (See, e.g., DCSD 5, 8, 13, 22,
25 at 62, 34, 36; P 17 at 71, 18 at 83, 18 at 116 – 118, P 18 at 112, P 18 at 121 – 122.)
8.
Student required breaks from the classroom and extra time for missed
instruction due to anxiety. (DCSD 3 at 6.) Student also required reminders in turning
in assignments. (Id. at 7.) Said accommodations were provided to Student through a
Section 504 Accommodation Plan in October 2015. (DCSD 3.)
9.
As of February 2016, after a medication change, Student’s effort in
completing homework waned, but, in school, Student continued to pay attention in
class, take good notes, and participate when asked. (See P 18 at 76 – 77, 78, 80.) In
science, Student had been more distracted after the medication change, but her lower
grade in the class was due to not turning in assignments because the assignments were

It is noted that the Parent testified that Student had an IEP in the previous
school district. (Tr., Vol. 1, p. 33:9-12.) However, Parent concedes that the “IEP
meeting” was not like what she had seen in Nevada. (Id. at 34:3-4.) Parent simply met
with a speech language pathologist. (Id. at 34:11-15, 35:7-11.)
7
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“forgotten” at home. (P 18 at 80.)
10.
On March 3, 2016, Parent requested an “IEP evaluation” of Student.8
(DCSD 8. See also Joint 4.) This was Parent’s first request for an evaluation of Student
for special education services. (Tr., Vol. 1, p. 63:17-23.)
11.
On March 8, 2016, DCSD School Psychologist met with Parent and
discussed the evaluation process and her concerns (Tr., Vol. 1, pp. 67:23-25, 137:3-6;
see also Tr., Vol. 2, pp. 399:16-25 – 400:1-9, 400:17-19, 403:17-25, 405:7-25 – 406-1-5,
463:10-20, 617:24-25 – 618:16, 619:9-25), as well as reviewed with Parent the available
evaluation information and data on Student (DCSD 9; see also Tr., Vol. 2, 399:16-25 –
400:1-9). Parent agreed with DCSD School Psychologist that additional information
was needed to determine whether Student had a disability and in need of an IEP. (Id.)
The evaluation of Student was not limited to a specific disability category, and the
assessment areas were also not limited (see DCSD 9, 10; Tr., Vol. 1, p. 144:2-5; Tr., Vol.
2, pp. 407:4-12, 409:14-25 – 410:1-2, 420:12-13), though Parent agreed with DCSD
School Psychologist that DCSD would assess Student’s cognitive abilities and academic
and socio-emotional functioning (DCSD 9; see also Tr., Vol. 1, p. 68:7-11, 70:1-5).
12.
Parent did not request additional assessments other than what was agreed
upon. (See Tr., Vol. 1, pp. 75:6-9, 208:9-12; Tr., Vol. 2, pp. 406:6-8, 410:3-11.)
13.
Parent does not recall approximately how long she spoke with DCSD
School Psychologist or what was discussed. (Tr., Vol. 1, p. 136:19-24.) Parent did not
read the information provided by DCSD School Psychologist pertaining to the
assessments to be completed because she does not read documents and prefers just to
scan the documents.9 (Tr., Vol. 1, p. 208:1-8.)
14.
DCSD gathered relevant functional, developmental, and academic
information about Student, including information provided by Parent and Student’s
providers.
15.
DCSD School Psychologist interviewed Student to obtain background
information about Student’s perception of school, peers, and home. (DCSD 10, 14 at
35; Tr., Vol. 2, pp. 467:24-25, 468:16-18.)

In the hearing, Parent claimed that she had not requested an “IEP evaluation”
earlier than March 3, 2016 using those specific words because she “wasn’t aware how to
request it.” (Tr., Vol. 1, p. 135:21-24.) The record evidence, however, suggests that
Parent had discussed obtaining an IEP for Student on February 16, 2016 when she met
with Student’s pediatrician. (See DCSD 12 at 25.)
9 Parent further asserted at the hearing that she did not ask questions because
she’s “just a parent.” (Tr., Vol. 1, p. 210:15-18.) Parent, however, did not ask questions
because she chose to defer to the expertise of the DCSD School Psychologist – “Why
would I need to when I am expecting the expertise [sic] to know what’s right?” (Tr., Vol.
1, p. 213:2-3; see also Tr., Vol. 2, p. 556:15-18.)
8
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16.
DCSD School Psychologist observed Student in various school
environments, including the classroom and lunch area. (Tr., Vol. 2, pp. 492:25 – 493:14, 493:23-24.)
17.
Student was able to stay focused in the classroom and work in groups.
(DCSD 14 at 37; Tr., Vol. 2, p. 494:19-20, 494:25 – 495:1-2.) Student was “capable of
performing in the educational classroom with very few to no modifications –
accommodations.” (Tr., Vol. 2 447:10-12.)
18.
Student had typical interactions with peers. (Tr., Vol. 2, p. 494:10-15.)
Student did not “lack[ ] in any significant social skills any more than any teenager.” (Id.
at 535:15-16.) Student had “excellent eye contact,” was “able to engage in social
reciprocity,” and “had very good conversational skills.” (Id. at 536:12-14; see also Tr.,
Vol. 3, pp. 802:18-25 – 803:1-7.) Student had friends in school. (See Tr., Vol. 2, p.
632:15-20.)
19.
Student was also able to engage with adults and converse one-on-one.
(See, e.g., Tr., Vol. 3, pp. 834:10-18; 835:3-7, 855:6-16, 885:22-25 – 886:1-4, 7-12,
994:3-25 – 994:1-9, 997:5-11.) She could be “quite chatty” with adults and “engage[ ] in
reciprocal conversation.” (Tr., Vol. 3, p. 994:3-9.)
20.
Parent was given an opportunity to provide information on Student’s
social/emotional development as part of Student’s assessment and did so on March 8,
2016. (DCSD 11.) Parent noted concerns with Student’s social/emotional well-being in
the areas of attention, sleep behavior, making/keeping friends, self-confidence,
discipline, and family stress. (Id.)
21.
DCSD sought (on or about March 8, 2016) and obtained (on March 22,
2016) health information from Student’s pediatrician. (DCSD 12.) Student’s
pediatrician noted Student’s anxiety and mood disorder, as well as Student’s difficulty
with completing homework. (Id. at 25.) Parent/Student reported to pediatrician that
Student “[h]as friends.” (Id.)
22.
DCSD requested information from Student’s psychiatrist, but Student’s
psychiatrist did not respond to the request for information.10 (See DCSD 12 at 23; Tr.,
Vol. 2, pp. 412:13-24, 413:8-11.) Student’s psychiatrist did, however, request an IEP for
Student but after the Student’s eligibility meeting. (See P 6 at 23). Student’s
psychiatrist did not perform an assessment on Student and simply noted on a piece of
paper that Student’s “mood symptoms at home make home study impossible.” (Id.)
(Emphasis added.)

At the time of the request, Student has seen the psychiatrist only once. (Tr.,
Vol. 2, p. 472:22-25.) Parent had not shared with DCSD the name of any other
psychiatrist who either worked with Student or was working with Student. (Id. at 473:710 and 23-25, 558:12-15.)
10
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23.
Student’s vision was screened by the school nurse. (DCSD 14 at 40.)
Student failed the vision screening (id.) for which she was ultimately prescribed eye
glasses (DCSD 12 at 32; P 18 at 83). DCSD School Psychologist obtained vision
information from Student’s optometrist on March 4, 2016. (DCSD 12 at 32.)
24.
Student’s hearing was screened as well. (DCSD 14 at 40.) Student passed
the hearing screening. (Id.)
25.
Student’s classroom teachers were consulted in furtherance of the
evaluation process. (DCSD 14, at 35, 37; Tr., Vol. 2, pp. 428:5-24, 429:11-20, 430:1920.)
26.
DCSD School Psychologist’s Psycho-Educational Assessment of Student
was completed in May 2016 (see DCSD 14), and Parent was provided with a copy on
May 11, 2016 (id. at 42).11 (See also Stipulated Facts, dated October 2018, at 2, ¶ 5.)
27.
Student’s cognitive skills were assessed in May 2016 to be in the average
range, with overall functioning in the 19th percentile. (DCSD 14 at 36; Tr., Vol. 2, pp.
423:9-11, 426:3-5.)
28.
Student’s academic achievement and socio-emotional functioning in May
2016 did not warrant additional assessments other than what had already been done by
DCSD School Psychologist. (Tr., Vol. 2, pp. 430:21-25 – 431:1-3, 452:4-15, 453:11-14;
Tr., Vol. 3, pp. 777:11-25 – 778:1-8, 806:24-25 – 807:1-7.)
29.
Student’s academic functioning in reading, math, and written language in
May 2016 was assessed in the average range. (DCSD 14 at 38.)
30.
Student’s grades in SY 2015-16 (grade 7) were average and were not of
concern to Student’s teachers. (See DCSD 6.) In the first semester, Student passed all
classes, with the lowest grade being a C in one class. (DCSD 14 at 39.) Student’s grades
were lower in the second semester because Student “stopped asking questions” (id. at
39-40; Tr., Vol. 2, p. 513:1-7), but ultimately Student passed all classes, with the lowest
grade being a D (DCSD 24 at 58).
31.
As of March 2016, there were no indications that Student had been
“struggling big time” academically or socially as Parent had reported. (DCSD 8; Tr.,
Vol. 1, pp. 266:18-25 – 267:1-20. See also Tr., Vol. 1, pp. 281:1-6, 344:12-14.) Student
had been “doing very well” in her classes. (Tr., Vol. 1, 277:4-14.) Student struggled
In the hearing, Parent claimed that she was not provided with a copy of the
report (Tr., Vol. 1, p. 78:9-12) or that she understood it when it was reviewed during the
meeting (see, e.g., Tr., Vol. 1, pp. 159:25, 160:1-4, 161:3-8). The record evidence
supports contrary conclusions. Parent signed that the report was given to her during the
meeting (DCSD 14 at 42, 15; Tr., Vol. 1, p. 215:16-19) and her testimony contradicts itself
as to whether she understood the report (see, e.g., Tr., Vol. 1, pp. 168:1-9 and 13-18,
218:8-22).
11
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with completing homework assignments in the home. (DCSD 14 at 38; Tr., Vol. 2, p.
387:13-24.) Completion of homework in the home resulted in “huge fights,” with
“yelling, screaming, [and] sometimes even hitting….” (Tr., Vol. 2, pp. 566:2-11, 578:79.)
32.
Student’s SY 2015-16 grades are commensurate with Student’s cognitive
skills. (Tr., Vol. 2, p. 434:14-18.)
33.
Student’s academic progress in SY 2015-16 as collected by DCSD via
curriculum-based assessments was in the average range, with Student having
demonstrated improvement between the fall and spring semesters in reading, language,
and science and maintaining same level achievement in math. (DCSD 14 at 41; see also
Tr., Vol. 2, p. 440:2-10.) The curriculum-based assessment scores were in line with
Student’s cognitive functioning. (Tr., Vol., 2, pp. 486:25 – 487:1.)
34.
Student did not exbibit pronounced anxiety during SY 2015-16. (See Tr.,
Vol. 1, pp. 325:23-25 – 326:1; Tr., Vol. 2, pp. 386:24-25 – 387:1-4, 443:10-16, 562:2-9,
620:3-10; Tr., Vol. 3, pp. 776:18-20, 777:17-25 – 778:1-3.)
35.
Student’s ADHD and anxiety did not adversely affect educational
performance. (Tr., Vol. 2, p. 447:4-8.)
36.
On May 11, 2016, DCSD determined Student not eligible for special
education under the disability category of Health Impairment. (DCSD 15.) Parent was
present at the meeting but did not agree with the determination. (Id.; Tr., Vol. 1, pp.
79:19-20, 167:21-25.) Student’s ineligibility determination in May 2016 is not in
dispute. (See RO 6, 7.)
37.
Student did not present with any changes in behavior at the start of SY
2016-17. (Tr., Vol. 3, p. 813:14-17.)
38.
In September 2016, DCSD Executive Director of Special Education
checked-in with Parent to “see how the year is going thus far” for Student. (DCSD 19.)
Student was given access to additional support through Academic Success and credit
recovery.12 (Id.) Student was not mandated for credit recovery; placement in credit
recovery was at the request of Parent. (See DCSD 6; Tr., Vol. 1, pp. 260:22-25 – 261:111, 261:18-25, 262:1-11.) Student was mandated for enrichment because of good grades.
(Tr., Vol. 3, pp. 821:23-25 – 823:1-5.)

Credit recovery was intended for students who were failing a class or more.
(Tr., Vol. 1, pp. 260:22-25 – 261:1-11, 261:18-21.) Student had not been failing any
classes in the prior school year or in September 2016. (See DCSD 6; Tr., Vol. 1, p.
261:22-25.) Student had been placed in credit recovery at the request of Parent to afford
Student additional time to complete assignments and homework. (See Tr., Vol. 1, pp.
262:1-11, 343:17-21.)
12

9

39.
Placement in credit recovery was intended to allow Student to complete
homework and other assignments during school hours. (Tr., Vol. 3, p. 823:17-23; Tr.,
Vol. 3, pp. 824:3-21, 838:7-11.)
40.
Given Parent’s disagreement with DCSD evaluation of Student, DCSD was
“more than willing to explore options” with Parent. (DCSD 19.) Parent was given the
option to obtain an independent educational evaluation (IEE) in September 2016, but
Parent was “not certain [she] wanted to have [Student] sit for additional assessments at
this time.” (Id.; Tr., Vol. 6, pp. 1675:22-25 – 1676:1-4.) Parent had the option to
change her mind (see DCSD 19.), and Parent had an open invitation to email or call
DCSD Executive Director of Special Education and/or meet again with DCSD Executive
Director of Special Education (id.).
41.
On October 19, 2016, Student’s Section 504 Accommodation Plan was
revised. (Stipulated Facts, dated October 2018, at 2, ¶ 6; see also DCSD 5.) Student
continued to be eligible for services pursuant to a Section 504 Accommodation Plan.
(See id.) The focus of Student’s Section 504 Accommodation Plan was, in part, to help
Student with completing homework and other assignments during school hours. (Tr.,
Vol. 3, pp. 823:17-23, 1004:19-25 – 1005:1-2; see also Tr., Vol. 3, p. 1002:6-13.)
42.
The intent of the accommodations was to “stop the conflict at home over
work.” (Tr., Vol. 3, p. 870:8-10; see also Tr., Vol. 3, pp. 1025:22-24, 1027:11-17.)
43.
Student’s ability to use homeroom period (i.e., Prime Reading) for 1:1 with
classroom teachers (see Joint 5 at 7 (i.e., accommodation #3); Tr., Vol. 3, pp. 825:1-6,
1002:23-25 – 1003:1-12) was also intended to help Student complete homework and
other assignments during school hours. (Tr., Vol. 3, pp. 838:7-11, 839:3-7.)
44.
The Section 504 team discussed whether Student required
accommodations to apply already existing skills or whether Student needed to be
taught new skills. (Tr., Vol. 3, p. 1008:15-25 – 1009:1-5; Tr., Vol. 6, pp. 1400:16-25 –
1401:1-6; Tr., Vol. 7, pp. 1819:25 – 1820:1-13, 1824:19-25 – 1825:1-5.) The Section 504
team did not vote on eligibility for an IEP.13 (See id.)
45.
Student’s Section 504 accommodations did not require classroom teachers
to change or grade differently the content of Student’s assignments. (P 18 at 123; see
also Tr., Vol. 3, pp. 864:1-16, 868:3-9, 869:1-17, 870:11-14, 896:4-12.)

Classroom Teacher 1 testified that he recalled a vote but did not recall whether
it was taken during the October 19, 2016 Section 504 meeting. (Tr., Vol. 3, 905:11-21.)
Classroom Teacher 1’s testimony is not clear as to whether the vote he recalled pertained
to eligibility for an IEP. (See Tr., Vol. 3, 905:11-21.) Further, no other DCSD personnel
who participated in the October 19, 2016 Section 504 meeting recalled there being a vote
during the meeting or a discussion on eligibility for an IEP. (See, e.g., Tr., Vol. 3,
935:14-19; Tr., Vol. 7, 1818:2-6.)
13
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46.
Student was encouraged to participate in after-school tutoring (see, e.g., P
19 at 155; Tr., Vol. 1, p. 85:6-15), but either did not attend or was not able to attend (Tr.,
Vol. 1, p. 85:19-23; Tr., Vol. 3, pp. 830:13-24, 849:13-17, 850:23-25 – 851:1-3, 851:8-13,
874:4-7, 1024:21-23; see also DCSD 23).
47.
During the October 19, 2016 Section 504 meeting, Parent was again given
the option by DCSD Executive Director of Special Education to obtain an IEE of
Student and was handed a letter authorizing an IEE of Student. (DCSD 20 at 50; Tr.,
Vol. 6, pp. 1396:2-12, 1399:5-12; Tr., Vol. 7, p. 1735:20-23; see also DCSD 20 at 51 –
53.) The IEE was explained to Parent. 14 (Tr., Vol. 6, pp. 1434:16-18, 1435:11-17; Tr.,
Vol. 7, pp. 1823:18-25 – 1824:1-5.) Said letter was provided to Parent because she had
disagreed with the May 2016 Psycho-Educational Assessment. (DCSD 20 at 52.)
48.
Throughout SY 2016-17, classroom teachers were communicating with
Parent regarding Student’s missed assignments (see, e.g., P 18 at 112, 121- 122; P 19 at
132, 147, 152 – 154, 155, 177) and Parent was appreciative of “all of the communication
that has been happening … (see, e.g., DCSD 21 at 54).” Classroom teachers would
prompt Student for missing assignments and/or Student’s planner. (see, e.g., P 18 at
112, 121- 122; P 19 at 132, 147, 152 – 154, 155, 177.)
49.
As of November 2016, Student continued to struggle with completing
homework assignments. (P 18 at 112; DCSD 21; Tr., Vol. 3, p. 912:1-12.) DCSD,
however, continued to monitor Student and provided 1:1 support to Student to help
Student manage completion of homework assignments. (Id.; Tr., Vol. 3, p. 840:14-25.)
Student was afforded the opportunity to catch up on late homework assignments and to
complete the homework assignments during tutoring hours. (P 18 at 112; DCSD 21; Tr.,
Vol. 3, pp. 915:19-25 – 916:1-5.)
50.
In May 2017, Student’s Section 504 Accommodation Plan was reviewed
and Student was provided with accommodations to assist with completion of
assignments. (See Joint 5 at 7.) Supplemental notes were to be provided. (Id.)
51.
In SY 2016-17 (grade 8), Student demonstrated improvement in reading
between fall 2016 and spring 2017 as measured by a curriculum-based assessment. (P
19 at 179; see also Tr., Vol. 3, p. 960:1-12.)

In the hearing, Parent testified that she “didn’t understand what an IEE was,”
but also testified that she understood that it was an evaluation and that she spoke to
DCSD Executive Director of Special Education about it. (Tr., Vol. 1, pp. 223:20-25,
224:1-24.) Parent further testified that she opted not to go through with the IEE
because she did not want to put Student “through the stress of another test.” (Tr., Vol.
6, pp. 1675:22-25 – 1676:1-4; Tr., Vol. 7, p. 1733:5-16.) Parent’s testimony that she did
not understand what an IEE entailed is not credible. (See Tr., Vol. 6, pp. 1434:16-18,
1435:11-17.)
14
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52.
In SY 2016-17, Student was able to show mastery of grade level content.
(See, e.g., Tr., Vol. 3, pp. 895:10-18, 899:16-25 – 900:1-10, 929:13-18.)
53.
In SY 2016-17, Student passed all her classes. (See DCSD 24 at 59; Tr. Vol.
3, pp. 877:19-21, 1000:4-6.) Student earned four Bs, six Cs, and two Ds. (Id.) Student
matriculated to the DCSD high school. (Stipulated Facts, dated October 2018, at 2, ¶ 7.)
54.
In SY 2016-17, Student participated in group activities with other students
both in school and during school-sponsored events outside of school. (Tr., Vol., 3, pp.
834:19-25 – 835:1-2, 894:12-17, 896:17-25, 902:19-25, 910:10-14, 932:4-25 – 933:1-5,
933:12-14, 999:3-6.) Student voluntarily participated in classroom discussions without
prompting. (Tr., Vol. 3, pp. 908:20-25 – 909:1-3, 918:16-17.)
55.
In SY 2016-17, Student had friends in school. (Tr., Vol. 3, pp. 897:13-14,
918:4-15, 1030:6-12, 1036:3-5.) Student “seemed more comfortable, … more outgoing,
and not as shy initially.” (Tr. 998:13-16.)
56.
In August 2017, Student’s Section 504 Accommodation Plan was reviewed
and Student was provided with accommodations to assist with completion of
assignments and to address Student’s anxiety. (See Joint 8 at 17, 18.) Supplemental
notes were to be provided. (See Joint 8 at 17.)
57.
Student continued not to present as needing additional assistance or
instruction in classwork other than what was provided in Student’s August 2017 Section
504 Accommodation Plan. (See Tr., Vol. 4, pp. 1173:7-15, 1277:6-12.)
58.
In August 2017, Parent requested of DCSD that Student be assessed to
determine whether Student is on the autism spectrum. (DCSD 25 at 63. See also Joint
8 at 15.) DCSD agreed to assess Student (DCSD 25 at 62) and started the process in
September 2017 (DCSD 31). Parent was provided with a copy of the assessment report.
(See id. at 99.) Student was assessed to have cognitive skills in the average range and
academic achievement was also assessed in the average range. (Id. at 98.) Student’s
socio-emotional functioning was assessed to be in the average range “with a modest
degree of anxiety, depression, and withdrawal.” (Id. at 99.)
59.
In September 2017, Parent, per her request, was provided with a letter
authorizing an IEE. (See Tr., Vol. 6, pp. 1404:12-25 – 1405:1-7.)
60.
A Confidential Psychological/Neuropsychological Report was provided to
DCSD on November 3, 2017 by Independent Neuropsychologist. (Stipulated Facts,
dated October 2018, at 2, ¶ 9. See also P 8.)
61.
Independent Neuropsychologist was not called as a witness in the hearing.
(See, generally, Hearing Record.)
62.
Independent Neuropsychologist observed Student to be “fidgety but not
hyperactive,” “socially awkward but not overly anxious,” having “good eye contact,” and
12

“able to start and maintain a conversation.” (P 8 at 3 – 4.)
63.
Parent reported to Independent Neuropsychologist that Student “has a few
friends … [and] does keep them.” (P 8 at 29.) Parent further reported that Student is
not “lonely.” (Id.)
64.
Student was assessed in September 2017 to be in the high average overall
range in cognitive skills. (P 8 at 32.) Student’s intelligence scores were better than the
previous testing in 2016. (Id.)
65.
Student’s academic achievement was assessed in September 2017 to be in
the average range, except that Student fell in the lower end of the average range in
reading comprehension and had weakness in math and reading fluency. (P 8 at 32 –
33.) Student’s September 2017 scores are commensurate with previous testing in 2016.
(Compare DCSD 14 at 38 with P 8 at 32.)
66.

Student’s ability to recall is in the average range with repetition. (P 8 at

33.)
67.
Student’s executive functioning was assessed in September 2017 to be in
the average range. (P 8 at 35.) Student, however, demonstrates “mild issues
transitioning between information,” which can make Student “easily overwhelmed.”
(Id. at 43).
68.
Student’s behavior, personality, and adaptive characteristics present
differently in the classroom setting than in Student’s home, with Parent and Student’s
grandmother seeing elevated levels in these areas at home but Student’s classroom
teachers rating Student in the insignificant range.15 (See P 8 at 38 – 39). Student “can
be very difficult to manage at home.” (Id. at 46.)
69.

Student exhibits inattention, but it is “very mild.” (P 8 at 43.)

70.

Student exhibits anxiety, though it can be mild. (P 8 at 43.)

71.

Student is not learning disabled. (P 8 at 33.)

72.
Though Parent rates Student in the “very likely range” of an autism
disorder (see P 8 at 40), Student does not have an autism disorder (id. at 44). Student
does have “some social skill issues.” (Id.) (Emphasis added.)
73.
Independent Neuropsychologist recommended three options that “could”
assist Student with taking notes. (P 8 at 45; see also Tr., Vol. 6, 1377:9-13.) One of
these options is the Live Scribe Pen. (P 8 at 45.)

The same was true in May 2016 when Student was in seventh grade and
initially evaluated for special education. (See Tr., Vol. 2, pp. 429:6-25 – 430:1-20.)
15
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74.
In January 2018, Student was determined eligible for special education
under the disability category of Health Impairment. (DCSD 32; see also Stipulated
Facts, dated October 2018, at 2, ¶ 11.) Student’s eligibility is not in dispute. (See RO 6,
7.)
75.
An IEP was developed for Student on January 19, 2018. (Stipulated Facts,
dated October 2018, at 3, ¶ 13.) Difficulty in completing homework and other
assignments at home was the primary reason for the services and accommodations
listed in the IEP. (Tr., Vol. 4, pp. 1224:6-24, 1225:4 and 13-20, 1226:11-17; see also Tr.,
Vol. 6, pp. 1443:14-21, 1461:17-21, 1676:13-20.) The IEP team had “hoped” to get
“workload management under wraps at school.” (Tr., Vol. 4, p. 1224:6-24.)
76.
The January 2018 IEP included one annual goal and three short-term
objectives that read as follows:
[Student] will improve … workload management and executive functioning
toward an independent 9th grade level as compared to … same aged peers, as
measured by teacher observation, work completion, and work prioritization.
#1 [Student] will identify and prioritize … school work by due
date/relevance completing those of highest priority in 4/5 opportunities
i.e. projects, study for tests and quizzes, missing assignments and
homework deadlines.
#2 [Student] will utilize … method of planning to record upcoming due
dates/tasks/project dates/important dates for all … classes, and checked in
Communication Class (study skills) 4/5 times.
#3 [Student] will set appropriate goals for each class, access … grades and
complete … goals in 4/5 times.
(Joint 11 at 33 – 34.)
77.
The annual goal does not place the burden solely on Student to initiate
what is required therein – Student was to work towards an independent level in one
calendar year. Classroom teachers shared in the responsibility to get Student to an
independent level. (See Tr., Vol. 3, pp. 1078:5-8, 1080:9-14.)
78.
A Live Scribe Pen is not included in the January 2018 IEP.16 (See Joint 11.)
When notetaking was required, the January 2018 IEP tasked Student with attempting
to take notes. (See Joint 11 at 34.) Classroom teachers had the discretion to provide
Student with a copy of classroom notes and/or any PowerPoints used. (Id.) Student
was provided with PowerPoint presentations. (See, e.g., Tr., Vol. 3, pp. 1067:21-25 –

16

A Live Scribe Pen is a pen that also allows Student to record lectures. (P 8 at

45.)
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1068:1-7.)
79.
Student was able to independently take notes in class. (See, e.g., Tr., Vol.
3, pp. 1067:21-25 – 1068:1-7; Tr., Vol. 4, p. 1144:6-20.)
80.
Student was accommodated with a planner. (See Joint 11 at 34; Tr., Vol. 3,
p. 1081:18-22.) Student was tasked with writing in the planner classroom work to be
completed as homework and any other homework and to provide planner to classroom
teacher to initial. (Id.)
81.
Student was able to independently write Student’s assignments in the
planner and to directly interact with classroom teachers to have the entries initialed by
them. (See, e.g., Joint 11 at 28; Joint 14 at 47. Tr., Vol. 3, p. 1047:8-15.)
82.
There were incidences in which Student had not been “honest” with
writing in the planner work that needed to be completed. (Joint 14 at 47.) Student
would write in the planner “No Homework” though homework was due. (Id.)
83.
As of January 2018, Student was passing all her classes, with then current
grades reflecting four Bs, one C, and two Ds. (Joint 11 at 27 – 28.)
84.
Post the January 2018 IEP team meeting, Parent requested, and DCSD
scheduled, a second IEP team meeting for February 2018. (DCSD 34; Joint 13; Tr., Vol.
4, p. 1147:8-10. See also Stipulated Facts, dated October 2018, at 3, ¶ 15.)
85.
An IEP team meeting was held on February 12, 2018 and the January 2018
IEP was revised. (See Joint 14; Tr., Vol. 4, pp. 1149:7-10, 1150:1-14; Stipulated Facts,
dated October 2018, at 3, ¶¶ 15, 16.)
86.
The February 2018 IEP included the same annual goal and short-term
objectives as in the January 2018 IEP. (Joint 14 at 53 – 54.)
87.
A Live Scribe Pen is not included in the February 2018 IEP. (See Joint 14.)
Classroom teachers were to provide Student with a copy of classroom notes and/or any
PowerPoints used, when notetaking was to occur. (Id. at 54.)
88.
Student continued to be accommodated with a planner. (Joint 14 at 55.)
Student was tasked with writing in the planner classroom work to be completed as
homework and any other homework and to provide planner to classroom teacher to
initial. (Id.) Entries were to be done in ink to avoid Student later deleting what was
due. (Id. at 47; see also Tr., Vol. 6, p. 1517:9-11.)
89.
As of February 2018, Student continued to pass all her classes, with then
current grades reflecting four Bs, one C, and two Ds. (Joint 14 at 48 – 49.)
90.
Post the February 2018 IEP team meeting, Parent requested, and DCSD
scheduled, a third IEP team meeting for March 2018. (DCSD 36; Tr., Vol. 4, p. 1153:1415

16.)
91.
An IEP team meeting was held on March 20, 2018 and the February 2018
IEP was revised. (See DCSD 35.)
92.
The March 2018 IEP included the same annual goal and short-term
objectives as in the January 2018 IEP. (DCSD 35 at 114 – 115.)
93.
A Live Scribe Pen is not included in the March 2018 IEP. (See DCSD 35.)
Classroom teachers were to provide Student with a copy of classroom notes and/or any
PowerPoints used, when notetaking was to occur. (Id. at 115.)
94.
As of March, Student continued to be able to independently take notes in
class. (See, e.g., Tr., Vol. 4, pp. 1157:8-23, 1159:3-12, 1159:18-21.)
95.
Student continued to be accommodated with a planner. (DCSD 35 at 116.)
Student was tasked with writing in the planner classroom work to be completed as
homework and any other homework and to provide planner to classroom teacher to
initial. (Id.) The planner was established on Google Docs, which permitted teachers,
Parent, and Student to enter/share information simultaneously in real time. (See Tr.,
Vol. 4, p. 1160:4-25.)
96.
As of March 2018, Student continued to pass all her classes, with then
current grades reflecting four As, one B, one C, and one D. (DCSD 35 at 107.)
97.
Post the March 2018 IEP team meeting, Parent requested, and DCSD
scheduled, a fourth IEP team meeting for May 2018. (Joint 16, 17; Tr., Vol. 4, p.
1164:10-15; see also Stipulated Facts, dated October 2018, at 3, ¶ 18.)
98.
An IEP team meeting was held on May 3, 2018 and the March 2018 IEP
was revised. (See Joint 19; Tr., Vol. 4, p. 1168:14-20; Stipulated Facts, dated October
2018, at 3, ¶ 19.)
99.
In the May 2018 IEP, Student’s annual goal remained the same as in
January, February, and March 2018. (Compare Joint 19 at 73 with Joint 11 at 33, Joint
14 at 53, and DCSD 35 at 114.) Student’s short-term objectives were revised to include
the prefatory clause, “With teacher facilitation and prompting ….” (Id. at 74; Tr., Vol. 4,
1170:5-8.) The overall goal, however, continued to be to make Student an independent
learner. (See Tr., Vol. 4, 1170:11-19.)
100. Student did not require “teacher facilitation and prompting,” as Student
was able to self-advocate. (Tr., Vol. 4, pp. 1185:5-25 – 1186:1-3, 1248:6-11.) The
language in the short-term objectives were added to “appease” Parent who had been
“adamant.” (Tr., Vol. 4, p. 1187:6-23.)
101. A Live Scribe Pen is not included in the May 2018 IEP. (See Joint 19.)
Classroom teachers were to provide Student with a copy of classroom notes and/or any
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PowerPoints used, when notetaking was to occur. (Id. at 75.)
102. In February, March, and May, Parent requested that the Live Scribe Pen
be added to the IEP (Joint 14 at 50; DCSD 35 at 107; Joint 19 at 70), but the consensus
of the other IEP team members was that Student did not need the Live Scribe Pen given
the accommodations in place and Student’s ability to take notes (see, e.g., Tr., Vol. 3,
pp. 1067:21-25 – 1068:1-7; Tr., Vol. 4, pp. 1144:6-20, 1157:8-23, 1159:3-12, 1159:18-21,
1171:1-4, 1237:13-23, 1243:9-10; 1271:20-21, 1296:2-4; Tr., Vol. 6, pp. 1412:3-12,
1413:12-21). Student was accommodated by having access to, or being provided with, a
copy of classroom notes/PowerPoints.17 (Joint 14 at 54; DCSD 35 at 115; Joint 19, at
75.)
103. DCSD agreed to provide Student with the Live Scribe Pen on a trial basis
post the May 2018 IEP team meeting. (Tr., Vol. 3, p. 1068:8-25; Tr., Vol. 6, pp. 1353:717, 1420:13-21; Tr., Vol. 7, pp. 1837:14-19, 1849:7-15.) Student sporadically used the
Live Scribe Pen. (See id.; Tr., Vol. 4, pp. 1169:6-7 and 18-24.)
104. Student continued to be accommodated with a planner. (Joint 19 at 75.)
Student was tasked with writing in the planner classroom work to be completed as
homework and any other homework. (Id.)
105.

The May 2018 IEP is not in dispute. (See RO 6, 7.)

106. As of May 2018, Student continued to pass all classes, with then current
grades reflecting four Bs, one C, and two Ds. (Joint 19 at 677.)
107. Ultimately, in SY 2017-18 (grade 9), Student passed all classes. (See DCSD
24 at 59.) Student earned three As, five Bs, four Cs, and two Ds. (Id.) Student
presented as an average ninth grader. (Tr., Vol. 4, pp. 1191:2-10, 1298:14-21.)
108. Student has consistently earned mostly Bs and Cs in seventh (10 of 15
courses), eighth (10 of 12 courses), and ninth grades (9 of 14 courses).18 (See DCSD 24
at 58 – 59.)
109. Teacher comments for grades seventh, eighth, and ninth suggest that
Student worked hard, participated in class discussions, cooperated with other students,
had shown growth, and had missing assignments. (See DCSD 24 at 60 – 61, 33.)
110. Though Student did struggle in self-advocating and communicating with
adults at times, Student was able to communicate directly with classroom teachers.19
Parent Consultant testified that Student “wasn’t always getting notes.” (Tr.,
Vol. 6, p. 1570:6-13.) The record evidence does not corroborate this assertion. (See
citations, supra.)
18 The other grades consisted of six As and six Ds. (See DCSD 24 at 58 – 59.)
19 Parent Consultant testified that Student was not able to initiate interactions
with classroom teachers. (Tr., Vol. 6, p. 1531:7-9.) This statement is not corroborated
17
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(See, e.g., DCSD 24 at 58 (B+ in public speaking), 60 – 61 (teachers noting Student
participates well in class); DCSD 35 at 108 (Student “participates fully in English), 109
(in Biology, Student “participates in class and likes to be involved in the class
activities”), 109 (“But … it also led to a good conversation about time limits to the
reading … and working on her communication with adults…”); Tr., Vol. 3, p. 1082:1-7;
Tr., Vol. 4, pp. 1175:11-20, 1185:5-25 – 1186:1-3, 1189:11-18, 1297:20-25.)
111. Student was able to work with other students and had friends during ninth
grade.20 (Tr., Vol. 3, pp. 1070:16-24, 1071:1-9; Tr., Vol. 4, pp. 1178:7-14, 1257:16-17,
1297:17-19; Tr., Vol. 6, p. 1350:6-14; see also Tr., Vol., 4, p. 1244:10-12.)
112. Student was a “different child at home than at school.” (Tr., Vol. 4, p.
1191:2-10; Tr., Vol. 7, pp. 1785:5-14, 1826:23-25 – 1827:1-7.)
VI. ANALYSIS AND CONCLUSIONS
Based upon the above Findings of Fact, this review officer confirms the hearing
officer’s conclusions of law adding the following analysis and conclusions.
The hearing officer did not err in finding that DCSD assessed Student in all areas
related to the suspected disability in May 2016.
An evaluation is the initial step in the provision of special education and related
services to a student with a disability. The IDEA sets forth several procedures that
school districts must adhere to ensure a legally compliant evaluation process. See 34
C.F.R. §§ 300.304 – 300.311. A full and individual initial evaluation, in accordance with
34 C.F.R. §§ 300.305 and 306, is required before the initial provision of special
education and related services to a student with a disability. 34 C.F.R. § 300.301(a).
The purpose of the evaluation is to detect the existence of the student’s disability (or
disabilities) and the nature and extent of the special education and related services that
the student needs. 34 C.F.R. § 330.15.
An evaluation means procedures used in accordance with §§ 300.304 through
300.311. 34 C.F.R. § 300.15. In conducting the evaluation, the school district must use
a variety of tools and strategies to gather relevant functional, developmental, and
academic information about the student, including information provided by the parent,
to determine whether the student is eligible and, if so, the content of the student’s IEP.
34 C.F.R. § 300.304(b)(1); NAC 388.340(1).

by any classroom teacher and the record evidence supports the opposite conclusion.
(See citations, infra.)
20 Parent Consultant testified that Student had “two friends” but that these two
friends were “not like substantial friends.” (Tr., Vol. 6, p. 1578:8-11.) Parent Consultant
further testified that in high school, Student had “made no friends.” (Id. at 1579:16-17.)
These assertions are not supported by the overwhelming testimony to the contrary.
(See, e.g., citations, infra.)
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The evaluation must be sufficiently comprehensive (34 C.F.R. § 300.304(c)(6))
and assess the student in all areas related to the suspected disability, including, if
appropriate, health, vision, hearing, social and emotional status, general intelligence,
academic performance, communicative status, and motor abilities (34 C.F.R. §
300.304(c)(4); NAC 388.340(4)(b)). The school district cannot use any single measure
or assessment as the sole criterion for determining whether a student is a student with a
disability and for determining an appropriate educational program for the student. 34
C.F.R. § 300.304(b)(2); NAC 388.340(2).21 See also Avila v. Spokane Sch. Dist. 81, 686
F. App’x 384, 69 IDELR 204 (9th Cir. 2017) (unpublished) (finding that a school
district’s broad assessment of a student intended to detect specific disabilities or
behaviors associated with such disabilities can meet the requirements of 34 C.F.R. §
300.304(c)(4)). The evaluation must identify all of the student’s special education and
related services needs, whether or not commonly linked to the disability category. 34
C.F.R. § 300.304(c)(6). In addition, the evaluation process includes the review of
existing evaluation data, including evaluations and information provided by the
student’s parent, as part of an initial evaluation (if appropriate22) to identify what
additional data is needed, if any, to determine eligibility and the educational needs of
the student. 34 C.F.R. § 300.305(a).
A disability is suspected and, therefore, must be assessed by the school district,
when the school district “has notice that the [student] has displayed symptoms of that
disability.” Timothy O. v. Paso Robles Unified Sch. Dist., 822 F.3d 1105, 67 IDELR 227
(9th Cir. 2016).23 The requirement to assess may be triggered by the informed
suspicions of the parent or outside experts. See Pasatiempo v. Aizawa, 103 F.3d 796, 25
IDELR 64 (9th Cir. 1996); N.B. v. Hellgate Elementary Sch. Dist., 541 F.3d, 1202, 50
IDELR 241 (9th Cir. 2008).

A school district is required to use assessment tools and strategies that provide
relevant information that directly assists persons in determining the educational needs
of the student. 34 C.F.R. § 300.304(c)(7); NAC 388.340(4)(c).
22 In limited circumstances, a school district can conduct an initial evaluation
only through review of existing data pertaining to the student. In most instances, review
of existing data alone generally would be insufficient for a team to determine whether a
student qualifies as a student with a disability and the nature and extent of the student’s
educational needs. Letter to Copenhaver, 108 LRP 16368 (OSEP 2007).
23 In special education practice, most participants, even advocates and attorneys
representing parents and school districts, as well as hearing officers, often cite to the
“Individuals with Disabilities Education Law Report” (IDELR), some with a parallel
court citation. The IDELR is published by LRP Publications. This reporter publishes
practically all decisions of any significance regarding special education and Section 504
rendered by any federal or state court across the country, as well as hearing officer and
state review officer decisions of significance. The reporter also includes OSEP policy
letters and other documents of significance issued by OSEP and sometimes state
departments of education.
21

Citations to the IDELR herein is for the convenience of the parties.
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Here, Parent argues that the hearing officer erred in finding the DCSD assessed
Student in all areas related to the suspected disability because DCSD did not complete a
“speech and language and mental health assessment, along with additional assessments
based on, among other things, the … findings” in the Psycho-Educational Assessment of
Student completed in May 2016. See SRO 8 at 2. It is noted that Parent challenges only
one procedure of many that DCSD must adhere to in ensuring a legally compliant
evaluation process. Yet, Parent weaves into this appeal other claims and non-related
arguments in support of why the hearing officer erred in finding that Student was
assessed in all areas related to the suspected disability. See SRO 8 at 3. This includes
claims/arguments of predetermination, failure to identify educational needs, failure to
explain findings to Parent, and failure of the evaluator of the Psycho-Educational
Assessment to be present during the eligibility meeting to allow Parent to ask questions.
Id. To the extent that Parent has put forth collateral claims/arguments that are without
legal significance to the specific issue the parties agreed would be the subject of this
appeal, said collateral claims/arguments are not directly addressed herein. This said,
the record evidence would suggest that said collateral claims/arguments are without
merit.
The evaluation process leading up to the eligibility meeting of May 2016 met the
IDEA requirements, inclusive of the requirement that Student was evaluated in all areas
related to Student’s suspected disability. DCSD, consistent with 34 C.F.R. §
300.304(b)(1), used a variety of tools and strategies to gather relevant functional,
developmental, and academic information about Student, including information
provided by Parent, to determine whether Student is eligible and, if so, the content of
Student’s IEP. See FOF 11, 14, 15, 16, 20, 21, 23, 24, 25, 26, 27, 29, 33. The evaluation
was sufficiently comprehensive and specifically included assessments of health, vision,
hearing, social and emotional status, general intelligence, academic performance, and
communicative status. Id. Further, DCSD did not use any single measure or
assessment and relied upon a review of Student’s records (FOF 11), input from Parent
and Student (FOF 11, 15, 20), observations of Student in various environments (FOF 16),
health information provided by Student’s doctors and the school nurse (FOF 21, 23, 24),
feedback from Student’s classroom teachers (FOF 25), formal testing (FOF 27, 29),
classroom performance (FOF 30), and curriculum-based assessments (FOF 33).
Parent posits that DCSD failed to assess Student in all areas related to the
suspected disability – “including [sic] but not limited to [sic] mental health, speech and
language, and/or other assessments, such as Autism, related to her ‘at risk and clinically
significant’ result areas of the BASC III showing clear social emotional deficits” –
because, like the subjective views of school district staff in Timothy O., here, DCSD
School Psychologist “determined through her minimal subjective observations of a child
that is heavily medicated that she saw no indicia warranting further assessment and
concluded that [Student] would not qualify as [emotionally disturbed] based solely on
informal observations.” SRO 8 at 3. Parent’s reliance on Timothy O. is misplaced.
First, unlike in Timothy O., DCSD was not on clear notice, or had reason to suspect, that
Student had any disability that would warrant a mental health, speech and language,
and/or autism assessment. On the contrary, though Parent had reported when Student
first enrolled in DCSD “medical conditions” of ADD/ADHD, mood disorder, and
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anxiety, Parent also reported that Student’s academic problems were limited to finishing
assignments and that Student did not present with any behavior problems in school.
FOF 3. Further, though Student had received speech and language services at an early
age, Parent reported that Student has never received special education services or had
an IEP at the time of registration. FOF 4. Moreover, Student was able to stay focused in
the classroom, take notes, and participate in group work with very few to no
modifications/accommodations other than what was provided through the Section 504
Accommodation Plan. FOF, 8, 9, 17. Student was able to interact with peers/friends
like any other teenager and engaged in social reciprocity with both peers/friends and
adults. FOF 18, 19. Student has very good conversation skills and was quite chatty. Id.
And, as to Student’s anxiety, it was not pronounced and being accommodated through
Student’s Section 504 Accommodation Plan. See FOF 31, 34, 35. Student simply did
not display any symptoms – other than some anxiety – that would have triggered
additional assessments other than those that were completed. See FOF, supra.
It is noted that, although the record evidence includes references to Student
being on Lithium (see, e.g., DCSD 16), the record is void of any evidence that Student
was “heavily medicated,” much less that any medication whatever somehow masked
symptoms that would have triggered additional assessments. It is further noted that
Student, after additional testing in November 2017, was ultimately determined not to
have a learning disability or an autism spectrum disorder and Student’s inattention is
“very mild.” FOF 69, 71, 72. Finally, as to the assertion that Student’s mood disorder
was affecting academic progress and should have triggered additional assessments, the
record is void of any indication that Student’s mood disorder impacted school
performance. See supra. On the contrary, any mood lability occurred in the home and
only in the home. See FOF 31. In fact, Student’s psychiatrist requested an IEP simply
because Student’s “mood symptoms at home make home study impossible.” FOF 22.
For these reasons, and for the reasons set forth in the hearing officer’s decision,
the hearing officer did not err in finding that DCSD assessed Student in all areas related
to the suspected disability in May 2016.
The hearing officer did not err in finding that DCSD met its child find requirements
between July 9, 2016, the date the hearing officer determined the statute of limitations
started to run, and January 19, 2018, when the student was determined eligible for
special education services under the IDEA.
Each school district must have in effect policies and procedures to ensure that all
children with disabilities residing in the school district – including those in private
schools or who are homeless – who are in need of special education and related services
are identified, located, and evaluated. See 34 C.F.R. § 300.111; NAC 388.215. A school
district’s child find obligation is triggered when it has a reason to suspect a need for
evaluation of a student. Bd. of Educ. v. L.M., 478 F.3d 307, 47 IDELR 122 (6th Cir.
2007) (noting that § 300.111(c)(1) extends the IDEA’s child find requirements to
children only suspected of having a disability). However, lack of enough reason to
suspect that a student requires special education services even though the student is
suspected of having a disability has been found not to trigger the school district’s child
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find requirements when the student is making good progress in the general education
curriculum with the accommodations provided in the student’s Section 504 plan. See,
e.g., Durbrow v. Cobb County Sch. Dist., 887 F.3d 1182, 72 IDELR 1 (11th Cir. 2018);
W.A. v. Hendrick Hudson Central Sch. Dist., 219 F. Supp. 3d 421, 69 IDELR 4 (S.D.N.Y.
2016); R.E. v. Brewster Cent. Sch. Dist., 180 F. Supp. 3d 262, 67 IDELR 214 (S.D.N.Y.
2016). The fact that a student has a Section 504 plan also does not on its own trigger the
child find obligation. See Panama-Buena Vista Union Sch. Dist. v. Varela, 71 IDELR 57
(E.D. Cal. 2017).
Here, Parent asserts that the IDEA’s child find requirements were triggered post
the ineligibility finding of May 2016 by Student’s receipt of “modified work” through
Student’s Section 504 Accommodation Plan, Parent’s assistance of Student in the home
to prioritize work, Parent’s need to communicate with Student’s classroom teachers
about Student’s assignments, and Student’s “barely passing grades during … 8th grade
year.” See SRO 8 at 6, 7. None of these concerns individually, or collectively, would
have triggered the child find requirements. The record is replete with Student’s
struggles with completing homework and other assignments at home. See FOF 8, 9, 31,
37, 39, 41, 42, 43, 49, 50, 68 and 112. Conversely, in the school setting, the record
establishes that Student made progress both academically and socially with the
accommodations provided in Student’s Section 504 Accommodation Plan. Specifically,
in SY 2015-16 (grade 7), Student passed all classes (FOF 30) and Student’s performance
in curriculum-based assessments throughout the same school year was in the average
range, with Student having demonstrated improvement between the fall and spring
semesters in reading, language, and science and maintaining same level achievement in
math (FOF 33). In SY 2016-17 (grade 8), Student continued to demonstrate
improvement in reading between fall 2016 and spring 2017 as measured by a
curriculum-based assessment. FOF 51. Student also showed mastery of grade level
content (FOF 52) and once again passed all classes (FOF 53). Student’s academic
success continued into SY 2017-18 (grade 9); Student passed all classes.24 FOF 107.
Student started SY 2016-17 without any changes to behavior. FOF 37. Student
was able to participate in group activities with other students both in school and during
school-sponsored events. FOF 54. Student voluntarily participated in classroom
discussions without teacher prompting. Id. Socially, Student continued to have friends
and was more outgoing. FOF 55. The same was true in SY 2017-18 (grade 9). FOF 109,
110, 111.

Parent’s assertion that Student’s “barely passing grades” were not
commensurate with Student’s abilities (see SRO 8 at 7) is not substantiated by the
record. Student did better than “barely passing.” In seventh, eighth, and ninth grades,
Student took a total of 41 courses. FOF 108. Of the 41 courses, Student earned six As
and 29 Bs, and Cs (or, stated differently, 85% of Student’s grades are C or above). See
FOF 53, 107, 108. Student’s grades are commensurate with assessed abilities of average
(2016) to high average (2017) intellectual skills and average academic achievement
(2016 and 2017). FOF 27, 29, 32, 64, 65.
24
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In all, DCSD lacked enough reason to suspect that Student’s disabilities
warranted more than the accommodations included in Student’s Section 504
Accommodation Plan. Though Student’s Section 504 Accommodation Plans of October
2016, May 2017, August 2017 all provided for a reduced workload (see FOF 41, 50, 56),
the primary reason for this was to reduce the conflict at home between Parent and
Student regarding the completion of homework and other assignments (FOF 41, 42, 43,
50, 56). Student was not in need of being taught new skills (FOF 44, 57), nor did
classroom teachers need to change or grade differently the content of Student’s
assignments (FOF 45). The fact that Student was encouraged to participate in tutoring
(FOF 46), had been placed in credit recovery (at Parent request no less) (FOF 38, 39),
and allowed to use the homeroom period to meet 1:1 with classroom teachers (FOF 43),
had all to do with minimizing/eliminating the amount of homework rather than
Student’s academic achievement and socio-emotional functioning (FOF, 38, 39, 43, 45,
46). Notably, the primary reason for the services and accommodations listed in
Student’s January 2018 IEP (and its subsequent iterations) was also to shift the
workload from the home to the school setting. FOF 75.
And, finally, the mere fact that Parent assisted Student in the home to prioritize
work and communicated with Student’s classroom teachers does not itself trigger child
find requirements. This is what would be expected of any loving parent who works in
tandem with equally invested classroom teachers.25
For these reasons, and for the reasons set forth in the hearing officer’s decision,
hearing officer did not err in finding that DCSD met its child find requirements between
July 9, 2016, the date the hearing officer determined the statute of limitations started to
run, and January 19, 2018, when the student was determined eligible for special
education services under the IDEA.
The hearing officer did not err in finding that DCSD was not required to issue PWN
pursuant to § 300.503 of the IDEA after an October 19, 2016 Section 504 meeting
where, as Parent alleges, the Section 504 team “voted” on Student’s eligibility under
the IDEA.
When a school district proposes/refuses to initiate/change the identification,
evaluation, placement or FAPE of a student with disability or a student suspected of
having a disability, PWN must be provided to the parent which includes: a description of
the action proposed/refused; an explanation of why the school district proposed/refused
to take the action; a description of other options considered and why said options were
rejected; a description of each evaluation procedure/test/report used by the school
district as a basis for the proposed/refused action; and a description of other relevant
factors to the school district’s proposal/refusal. 34 C.F.R. §§ 300.503(a) and (b); NAC
388.300(8), (10). The parent must also be advised of where to get a copy of the

It is noted that in the three school years encompassed in the record, DCSD
accommodated Parent’s repeated requests for meetings and feedback, as well as met
regularly. See, e.g., FOF 7, 10, 11, 36, 40, 41, 47, 48, 50, 56, 58, 59, 74, 84, 90, 97, 98.
25
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procedural safeguards and of sources to contact to obtain assistance in understanding
their rights. 34 C.F.R. §§ 300.503(b)(4) and (5); NAC 388.300(10).
Here, Parent avers that during the October 19, 2016 Section 504 meeting, the
Section 504 team “voted” on Student’s eligibility under the IDEA. The record does not
support Parent’s recollection of events. See FOF 44. Though Classroom Teacher 1
testified that he recalled a vote, he had no recollection of whether that vote was taken
during the October 19, 2016 meeting or its subject matter. Id. Others who participated
in the meeting do not recall there being a vote, much less a discussion on Student’s
IDEA eligibility. Id. The Section 504 team did discuss whether Student required
accommodations to apply already existing skills or whether Student needed to be taught
new skills. Id. It was also determined that Student did not require any modifications to
the content of the general education curriculum. See FOF 45. Though Parent defines
this discussion as a discussion about IDEA eligibility (see SRO 8 at 5), it would be better
described as a discussion about Student’s continued eligibility under Section 504. FOF
41, 44, 45. It is noted that Parent was offered the opportunity to obtain an IEE of
Student during the Section 504 meeting and was handed a letter authorizing her to
obtain said IEE at DCSD expense. FOF 47. This fact, too, does not support Parent’s
contention that Student’s IDEA eligibility was determined during the Section 504
meeting. The letter authorizing the IEE was provided because Parent had disagreed
with the DCSD Psycho-Educational Assessment of May 2016. Id.
Accordingly, given that the focus of the October 19, 2016 meeting pertained solely
to Student’s eligibility under Section 504, DCSD was under no obligation to issue PWN
pursuant to the IDEA.
For these reasons, and for the reasons set forth in the hearing officer’s decision,
the hearing officer did not err in finding that DCSD was not required to issue prior
written notice pursuant to § 300.503 of the IDEA after an October 19, 2016 Section 504
meeting where, as the parent alleges, the Section 504 team “voted” on Student’s
eligibility under the IDEA.
The hearing officer did not err in finding that the January 19, 2018 IEP did not deny
Student FAPE because (1) the IEP did not include the Live Scribe Pen recommended in
the Psychological/Neuropsychological Report dated November 3, 2017, (2) the annual
goal and objectives placed the “onus” on Student to initiate the tasks required therein
rather than on the teachers both initiating and facilitating the tasks, and (3) the IEP
required Student to communicate “face-to-face” with teachers rather than
electronically.
Review of FAPE denial claims under the IDEA is twofold. First, has the school
district complied with the procedures set forth in the IDEA? And second, is the IEP
developed through the IDEA’s procedures reasonably calculated to enable the student to
receive educational benefits? Amanda J. v. Clark County Sch. Dist., 267 F.3d 877 (9th
Cir. 2001) citing Bd. of Educ. of the Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458
U.S. 176 (1982). In the Ninth Circuit, it is unnecessary to address the second inquiry if
the procedural inadequacies that result in the loss of educational opportunity, or
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seriously infringe on the parent[s]’ opportunity to participate in the IEP formulation
process, or that caused a deprivation of educational benefits clearly result in the denial
of FAPE. Anchorage Sch. Dist. v. M.P., 689 F.3d 1047 (9th Cir. 2012) citing Amanda J.
v. Clark County Sch. Dist., 267 F.3d 877 (9th Cir. 2001); Cf. W.G. v. Bd. of Trustee of
Target Range Sch. Dist. No. 23, 960 F.2d 1479 (9th Cir. 1992); M.L. v. Federal Way
Sch. Dist., 387 F. 3d 1101 (9th Cir. 2004); Van Duyn v. Baker School District, 502 F. 3d
811 (9th Cir. 2007); 20 U.S.C. § 1415 (f)(3)(E)(ii); 34 C.F.R. 300.513(a)(2); see also 20
U.S.C. § 1415 (f)(3)(E)(ii); 34 C.F.R. 300.513(a)(2) (in matters alleging a procedural
violation, IDEA instructs that a hearing officer may find that a student did not receive
FAPE only if the procedural inadequacies impeded the student’s right to a FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making
process regarding the provision of a FAPE to the student, or caused a deprivation of
educational benefit).
As to the second inquiry, the United States Supreme Court, in Endrew F. v.
Douglas County School District RE-1, 137 S. Ct. 988, 69 IDELR 174 (U.S. Mar. 22,
2017), held that the educational benefit must be more than de minimus. Id. To meet its
substantive obligation under the IDEA, “a school must offer an IEP reasonably
calculated to enable a child to make progress appropriate in light of the child’s
circumstances.” Id. The analysis must focus on the adequacy of the school district’s
program. Gregory K. v. Longview Sch. Dist., 811 F.2d 1307, 1314 (9th Cir. 1987). If a
school district’s program addresses the student’s unique needs, provides educational
benefit, and comports with the IEP, then the school district has offered FAPE even if the
parent prefers something other than what was offered and such would likely result in
greater educational benefit. Id. There is no requirement under the IDEA that the school
district provide the best possible education for eligible students. Dep’t of Educ. v.
Katherine D., 727 F.2d 809, 555 IDELR 276 (9th Cir. 1985), cert. denied, 471 U.S. 1117
(1985).
An appropriate educational program begins with an IEP that includes a
statement of the student’s present levels of academic achievement and functional
performance (PLAAFP), establishes measurable annual goals, including benchmarks or
short-term objectives (when appropriate or required pursuant to state law, as in
Nevada), designed to meet the student’s needs resulting from the student’s disability
and enable him or her to make progress in the general curriculum, and provides for the
use of appropriate special education services. See 34 C.F.R. 300.320(a)(1), (2), (4); NAC
388.284. Annual goals are statements that describe what a student with a disability can
reasonably be expected to accomplish within a 12-month period in the student’s special
education program. Letter to Butler, 213 IDELR 118 (OSERS 1988). Annual goals must
aim to provide educational benefit and are not intended to equalize educational
opportunity. Bend-Lapine Sch. Dist. v. D.W., 152 F.3d 923, 28 IDELR 1300 (9th Cir.
1998) (unpublished). Once the measurable annual goals are written, the IEP team can
develop strategies that will be most effective in realizing the annual goals and include
either measurable, intermediate steps (short-term objectives) or major milestones
(benchmarks) that will enable parents, students, and educators to monitor progress
during the year, and, if appropriate, to revise the IEP consistent with the student’s
instructional needs. Analysis and Comments to the Regulations, Federal Register, Vol.
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64, No. 48, Page 12471 (Mar. 12, 1999). In other words, the annual goals, inclusive of
the short-term objectives and benchmarks, must make clear which specific skills will be
required in order to achieve the annual goals and written to allow the parent and school
district to objectively measure and determine whether the student made progress. Id.
An IEP team must consider the communication needs of a student with a
disability. 34 C.F.R. § 300.324(a)(2)(iv); NAC 388.284(2)(e). An IEP team must also
consider whether a student with a disability needs assistive technology devices (ATD)
and services (ATS). 34 C.F.R. § 300.324(a)(2)(v); see NAC 388.284(1)(d). ATD means
basically any item, piece of equipment, or product system used to increase, maintain, or
improve the functional capabilities of children with disabilities. 34 C.F.R. § 300.5; NAC
388.023. ATS means any service that directly assists a child with a disability in the
selection, acquisition, or use of an ATD. 34 C.F.R. § 300.6; NAC 388.024. An IEP team
determines what ATD/Ss are necessary to provide the student with a FAPE. 34 C.F.R. §
300.24(a)(2)(v); NAC 388.284(2)(f). If the IEP team determines that an ATD/S is not
needed to provide the student with FAPE, the IEP does not need to address it. Letter to
Anonymous, 24 IDELR 854 (OSEP 1996).
The development of an IEP is by consensus. Doe v. Maher, 793 F.2d 1470, 557
IDELR 353 (9th Cir. 1986). In the absence of consensus, the IEP team must develop the
IEP to the best of its ability in accordance with the information available to the team.
Id. Similarly, an IEP team is not required to accept the findings and recommendations
of an IEE. Letter to Anonymous, 23 IDELR 563. It must simply consider the IEE in any
decision made with respect to the provision of FAPE to the student. Id. Consider means
that the IEP team must at least review the IEE and discuss its contents. Id.
Here, Parent challenges three discrete components of Student’s January 2018
IEP: the failure include the Live Scribe Pen; the appropriateness of the annual
goal/short-term objectives because the onus is on Student to initiate the required tasks
therein; and, the failure of the IEP to address Student’s communication needs because
the IEP required the Student to communicate directly with classroom teachers rather
than electronically. Each of these concerns will be taken in turn.
With respect to the Live Scribe Pen, the IEP team determine in January,
February, March, and May 2018 that Student did not need the Live Scribe Pen given the
accommodations in place and Student’s ability to take notes. FOF 102. Student is able
to independently take classroom notes. FOF 79, 81, 94, 102, 103. Though the Live
Scribe Pen was included as a recommendation in Independent Neuropsychologist’s
report, it was one of three options that “could” assist Student with taking notes. FOF 73.
Another was the option of providing Student with copies of lectures so that Student
could take notes directly on the documents. P 8 at 45. The IEP includes this second
option. FOF 78, 87, 93, 101. It is noted that, although Student was provided with the
Live Scribe Pen on a trial basis, Student sporadically used it. FOF 103.
Next, with respect to the appropriateness of the annual goal and short-term
objectives, Parent’s sole complaint is that the goal, as written in January, February, and
March 2018, was inappropriate because it required Student to self-initiate what was
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required therein and Student is unable to self-initiate. Parent misreads the annual goal.
The annual goal tasks Student with working “towards an independent level.” FOF 76,
77. Nothing in this language precludes a classroom teacher from assisting or prompting
Student. Had Student been able to manage workload and execute independently there
would be no need for the annual goal. Further, given the lack of independence, it would
be expected that the classroom teacher would, at least initially, need to facilitate and
prompt Student.
Though Parent argued that the prefatory clause – “with teacher facilitation and
prompting” – added to the short-term objectives in May 2018 proved that the earlier
versions of the annual goal denied Student FAPE, it did no such thing. The annual
goal’s purpose continued to be the same – to make Student an independent learner.
FOF 99. It would be of no consequence, and certainly nothing that could be reasonably
called a goal capable of being accomplished within a 12-month period, if Student was
simply expected to be permanently dependent on the classroom teacher’s facilitation
and prompting. The short of it is that this language was included to “appease” an
“adamant” Parent who had not accepted that Student could, in fact, self-advocate. FOF
100.
Finally, as to Student’s inability to communicate directly with classroom teachers,
the record evidence establishes that Student did not need the cover of an electronic
planner to receive FAPE. Changing the planner to a Google Doc does not establish that
DCSD denied Student FAPE, as Student was more than capable of having direct
interactions with adults on a one-on-one basis. FOF 15, 19, 49, 54, 62, 100, 109, 110.
For the reasons herein, and for the reasons set forth in the hearing officer’s
decision, the hearing officer did not err in finding that the January 19, 2018 IEP did not
deny Student FAPE because (1) the IEP did not include the Live Scribe Pen
recommended in the Psychological/Neuropsychological Report dated November 3,
2017, (2) the annual goal and objectives placed the “onus” on Student to initiate the
tasks required therein rather than on the teachers both initiating and facilitating the
tasks, and (3) the IEP required Student to communicate “face-to-face” with teachers
rather than electronically.
VII. DECISION AND ORDER
For all the reasons stated in this decision, the hearing officer’s decision is
AFFIRMED.
It is so ordered.
DATED: March 15, 2019
________________________________
DEUSDEDI MERCED
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NOTICE OF APPEAL RIGHTS
The decision of the review officer is final unless a party appeals the decision. A
party may appeal from the decision of the review officer by initiating a civil action in a
court of competent jurisdiction within 90 days after receipt of the decision. NAC §
388.315.
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A SUMMARY OF THE DO’S, THE DON’TS, AND THE MAYBE’S
MISSOURI DEPARTMENT OF ELEMENTARY AND SECONDARY EDUCATION
IDEA ADMINISTRATIVE HEARING COMMISSIONER TRAINING
THURSDAY, SEPTEMBER 9, 2021 – FRIDAY, SEPTEMBER 10, 2021
DEUSDEDI MERCED, ESQ.‡
SPECIAL EDUCATION SOLUTIONS, LLC
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I.

II.

INTRODUCTION
A.

The decision is the dispositive determination of the issue(s) raised
in the due process complaint.

B.

A primary purpose of decision writing is to inform the parties how
and why a decision has been made and of all that should happen
after it is issued.

C.

Good decision writing will result in a simple, concise and
comprehensible order that precisely defines for the parties the next
steps, if any, to be taken and by when.

DO’s
A.

The hearing officer has the authority to grant any relief s/he deems
necessary, inclusive of prospective and when warranted
retrospective (e.g., compensatory education) relief, to remedy any
denials of a free and appropriate public education (“FAPE”) and to
resolve the dispute.1

The author acknowledges with appreciation source material provided by
Lyn Beekman, Esq. and Dr. Perry Zirkel.
1 See Sch. Comm. of Burlington v. Dep’t of Educ., 471 U.S. 359 (1985)
(IDEA empowers courts [and hearing officers] with the broad authority to
fashion appropriate relief, considering equitable factors, which will effectuate the
purposes of IDEA); Forest Grove Sch. Dist. v. T.A., 129 S. Ct. 2484, 52 IDELR
151, n. 11 (2009) (the remedial authority of a court under § 1415(i)(2)(C)(iii) to
award reimbursement also extends to hearing officers); Cocores v. Portsmouth
Sch. Dist., 779 F. Supp. 203, 18 IDELR 461 (D.N.H. 1991) (finding that a hearing
‡
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B.

III.

When relief is awarded, the decision must include a remedial order
that is:
1.

clear and specific

2.

concise, though well-reasoned

3.

fitting the scope and severity of the violation(s) being
remedied

4.

creative, but within legal boundaries

5.

timely in addressing the present circumstances

6.

workable and enforceable, with the use of mandatory
language and discernible timelines when necessary
(including the sequencing of events when appropriate)

7.

final

DON’Ts
A.

There are some orders that will go beyond the remedial authority of
the hearing officer and must be avoided. These include:
1.

ordering relief when the hearing officer has determined that
the student has received a FAPE and the local educational
agency (“LEA”) has complied with the procedural
requirements under §§ 300.500 through 300.5362

officer’s ability to award relief must be coextensive with that of the court); Letter
to Kohn, 17 IDELR 522 (OSEP 1991) (“Although Part B does not address the
specific remedies an impartial hearing officer may order upon a finding that a
child has been denied FAPE, OSEP's position is that, based upon the facts and
circumstances of each individual case, an impartial hearing officer has the
authority to grant any relief he/she deems necessary, inclusive of compensatory
education, to ensure that a child receives the FAPE to which he/she is entitled.”).
See also Letter to Riffel, 34 IDELR 292 (OSEP 2000) (discussing a hearing
officer’s authority to grant compensatory education services); Letter to
Armstrong, 28 IDELR 303 (OSEP 1997) (relating to a hearing officer’s authority
to impose financial or other penalties on local school districts, issue an order to
the state educational agency who was not a party to the hearing, and invoke stay
put when the issue is not raised by the parties).
2 See, e.g., Dist. of Columbia v. Pearson, 113 LRP 6452 (D.D.C. 2013).
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2.

ordering relief that goes beyond the hearing officer’s subject
matter jurisdiction3 or where jurisdiction has not been
otherwise established but is in question4

3.

ordering relief that goes beyond what is necessary to address
the violation(s)5

4.

ordering systemic relief6

5.

ordering relief based on an anticipatory violation7

6.

issuing an opinion regarding a non-issue and ordering relief8

7.

ordering compensatory education without an explanation on
how the award was derived at by the hearing officer

The subject matter jurisdiction of the hearing officer is limited to any
matter relating to the identification, evaluation, or educational placement of the
child or the provision of a FAPE to the child with a disability. 34 C.F.R. §
300.507(a).
4 For example, addressing matters beyond a child find dispute for
parentally placed private school children where FAPE is not at issue (34 C.F.R. §
300.140) and revocation of consent to the initial provision of special education
and related services (34 C.F.R. § 300.300(b)(4)(ii)).
5 For example, requiring the LEA to “review and revise its special
education policies and procedures to ensure that staff at the Student’s school are
aware of and follow prior written notice requirements” when the hearing officer
determined that the LEA failed to provide written notice of its proposal to further
evaluate the student. Dist. of Columbia Pub. Sch., 110 LRP 29911 (D.C. SEA
2009).
6 See id.
7 For example, requiring the LEA to perform on a future date some
function that goes beyond what is necessary to provide the student with a FAPE
in the present time. See also Letter to Siegel, 33 IDELR 275 (OSEP 2000)
(opining that a State educational agency cannot investigate under the IDEA an
allegation of a violation that “could occur”).
8 For example, requiring the LEA to convene a meeting to determine
whether a particular placement is the least restrictive environment for a student
despite placement not being an issue in the due process complaint. Another
example would be requiring the LEA to correct an individualized education
program (“IEP”) when the issues in the due process complaint were limited to the
educational placement of the child or the location of services.
3
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8.

delegating to an IEP team (or others) the hearing officer’s
functions (e.g., compensatory education,9 placement10).

9.

issuing a remedial order that is not final11

10.

awarding compensatory or punitive damages12

See, e.g., Reid v. Dist. of Columbia, 401 F.3d 516, 43 IDELR 32 (D.C. Cir.
2005) (“Under the statute, the hearing officer may not delegate his authority to a
group that includes an individual specifically barred from performing the hearing
officer’s functions.”); Bd. of Educ. of Fayette Cnty. v. L.M., 478 F.3d 307, 47
IDELR 122 (6th Cir. 2007), cert. denied, 128 S. Ct. 693, 110 LRP 48155 (2007)
(holding that “neither a hearing officer nor an Appeals Board may delegate to a
child’s IEP team the power to reduce or terminate a compensatory-education
award”). However, once a decision has been made on whether an award is
appropriate and what the “parameters” for the award should be, the hearing
officer may remand to an IEP team (or others) limited decision-making authority.
See, e.g., State of Hawaii, Dept. of Educ. v. Zachary B., 52 IDELR 213 (D. Haw.
2009) (where the court distinguished Reid an upheld a hearing officer’s decision
to allow the private tutor and psychologist who were to provide the compensatory
education the responsibility to determine the specific type of tutoring the child
would receive provided that it did not exceed once weekly sessions for 15
months).
10 M.S. v. Utah Sch. for the Deaf and Blind, 822 F.3d 1128, 67 IDELR 195
(10th Cir. 2016) (adopting the reasoning from the D.C. Court of Appeals and
Sixth Circuit that a court or hearing officer cannot delegate its/his/her
responsibilities to the IEP team).
11 For example, retaining jurisdiction that extends beyond the decision
timeline.
12 See, e.g., Diaz-Fonseca v. Puerto Rico, 451 F.3d 13, 45 IDELR 268 (1st
Cir. 2006); Cave v. East Meadow Union Free Sch. Dist., 514, F.3d 240, 49 IDELR
92 (2d Cir. 2008); Chambers v. Sch. Dist. of Philadelphia Bd. of Educ., 587 F.3d
176, 53 IDELR 139 (3d Cir. Pa. 2009); Sellers v. School Bd. of the City of
Manassas, 141 F.3d 524, 27 IDELR 1060 (4th Cir. 1998); J.S. v. Isle of Wight
County Sch. Bd., 402 F.3d 468, 43 IDELR 30 (4th Cir. 2005); Bradley v.
Arkansas Dep't of Educ., 301 F.3d 952, 37 IDELR 181 (8th Cir. 2002);
Heidemann v. Rother, 84 F.3d 1021, 24 IDELR 167 (8th Cir. 1996).
9
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IV.

MAYBE’s
A.

As anything else in the IDEA, there are shades of grey on what the
hearing officer can order and the answer on whether it can be done
is largely dependent on the facts and circumstances of each case.
The Maybe’s include:
1.

ordering a placement that neither party proposed.13 The
ability to do so is dependent on the record before the hearing
officer.

2.

requiring the retention of consultants to work with a
particular program or school. An LEA may be required to
retain a consultant if the primary function of the consultant
is to assist the LEA in the delivery of a FAPE directly to the
student.14 The hearing officer should simply specify in the
remedial order the qualifications/expertise required and
avoid identifying a specific individual/contractor.

3.

requiring specific training (provided it is tied to the provision
of a FAPE to the student and limited to the staff
implementing the student’s IEP)

4.

delegating to the IEP team concurrent responsibilities (e.g.,
to determine placement when the placement that either
party proposed at the hearing is inadequate but the record is
not sufficiently developed to allow the hearing officer to
make a conclusive determination on what placement would
be appropriate)15

5.

delegating to consultants16

6.

enforcement of settlement agreements and prior decisions

Letter to Eig, 211 IDELR 174 (OSEP 1980) (“Where ‘appropriate’
placement is at issue, the hearing officer’s scope of authority includes deciding
what placement would be appropriate for the child. This scope of authority is not
limited to accepting or rejecting the LEA’s proposed placement.”).
14 See, e.g., Park v. Anaheim Union High Sch. Dist., 464 F.3d 1025, 46
IDELR 151 (9th Cir. 2006) (upholding an award of individualized instruction for
the student’s teachers that addressed the implementation of the IEP’s self-help
goals and objectives).
15 But see note 10, supra.
16 See note 14, supra.
13
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NOTE:

REDISTRIBUTION OF THIS OUTLINE WITHOUT
EXPRESSED, PRIOR WRITTEN PERMISSION FROM ITS
AUTHOR IS PROHIBITED.
THIS OUTLINE IS INTENDED TO PROVIDE WORKSHOP
PARTICIPANTS WITH A SUMMARY OF SELECTED
STATUTORY PROVISIONS AND/OR SELECTED
JUDICIAL INTERPRETATIONS OF THE LAW. IN USING
THIS OUTLINE, THE PRESENTER IS NOT RENDERING
LEGAL ADVICE TO THE PARTICIPANTS.

© 2021 Special Education Solutions, LLC

6

