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Speaker Biographies

Biographies of Presenters
Steve Elliot, ALJ

Texas State Office of Administrative Hearings
P.O. Box 164291
Austin, Texas 78716-4291
Steve.elliot@soah.texas.gov
Steve Elliot is an Administrative Law Judge with the Texas State Office of Administrative
Hearings. Steve has worked in the area of special education for twenty-five years. He
represented students and parents for more than fifteen years in due process
proceedings under IDEA, Section 504 and state educational laws. While a
Student/Parent attorney in Minnesota and Texas, Steve specialized in student
discipline. His discipline practice included manifestation determination reviews,
weapons offenses, expulsion proceedings, school referrals to Juvenile authorities, and
restraint and seclusion.
Following his work as a Student/Parent attorney, Steve ran an Austin, Texas based
nonprofit providing pro bono legal services to low income individuals in Central Texas.
As part of this work, he trained private attorneys to provide pro bono advice and
representation for parents in special education proceedings. Steve has served as an
Administrative Law Judge exclusively handling a special education docket since 2017.
He is a graduate of the University of Minnesota Law School and was an Adjunct
Professor at the Mitchell – Hamline Law School, teaching trial and advocacy skills.

Theresa (“Terry”) L. Hagen
State Level Review Officer
Ohio Department of Education
Office for Exceptional Children
5745 Ballantrae Circle
Columbus, OH 43016
(614) 264-0680
tlhagen@aol.com

Attorney Theresa L. Hagen currently serves as one of three IDEA appellate officers
in Ohio, a position she had held for fifteen years. Prior to her appointment as an
appellate officer, she spent ten years as an Ohio due process hearing officer. She
recently retired from twenty years of teaching Legal Writing and Appellate
Advocacy at the Ohio State University, Moritz College of Law as an Adjunct
Professor.
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Previously, Terry also served as a hearing officer for the Ohio Departments of
Mental Retardation and Developmental Disabilities and Health and Human Services
with an emphasis on Medicaid disputes. In private practice, she served as Special
Counsel for the Office of the Ohio Attorney General with a focus on Civil Rights,
Disability, Medicaid, and Employment litigation.
Terry holds her Bachelor’s degree from Purdue University and a Master’s degree
from the University of Notre Dame. She received her law degree from Indiana
University. She also earned her Mediation Certification from the Harvard
Negotiation Institute and clerked for the Indiana Superior Court, Hamilton and the
US. Appeals Court, Northern District, Indiana.

Deusdedi Merced, Esq.

Managing Member
Special Education Solutions, LLC
P.O. Box 7
Georgetown, CT 06829
dmerced@spedsolutions.com
www.spedsolutions.com
Deusdedi Merced is the Managing Member of Special Education Solutions, LLC (SES).
Since 1997, Deusdedi’s legal career has focused on special education law. After a
period as an attorney with the Office of Legal Services of the New York City Department
of Education, he spent several years representing parents of children with disabilities
and their children before serving as an IDEA hearing officer, mediator, and facilitator in
hundreds of matters. He was appointed to serve as the Chief Hearing Officer for the
District of Columbia for approximately three years and played a key role in assisting the
District in being released from court supervision.
From conducting due process hearings, to serving as a State review officer, to
involvement in alternative dispute resolution (e.g., mediation and facilitation), to systems
analysis and reform, to participation in national hearing officer training academies, to
teaching, to developing and delivering comprehensive training programs for SEAs,
IDEA administrative law judges and contractual hearing officers, and other IDEA
stakeholders in many States, Mr. Merced has a deep appreciation for the unique
perspectives of school districts, parents, and hearing officers. As a result of his broad
experience in special education litigation, training, and oversight, and his first-hand
knowledge of the challenges hearing officers face in presiding over due process
hearings, Mr. Merced is a sought-after speaker at nationally recognized conferences on
special education.
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James Mortenson, ALJ

Minnesota Office of Administrative Hearings
600 Robert St. N.
St. Paul, MN 55164-0620
(651) 361-7902
james.mortenson@state.mn.us
Judge Mortenson has studied, practiced, and taught about the IDEA and due process
hearings since he was a law student and clerk in 1994. After graduating from William
Mitchell College of Law in 1995, he opened his own practice specializing in special
education and juvenile justice. He became a compliance officer with the Minnesota
Department of Education in1999, and soon became the Due Process Hearing
Coordinator for that state. In 2005 he was elected to his local school board and became
chair of the board in 2009. In 2008 Judge Mortenson became an Independent Hearing
Officer for the District of Columbia, a position he held until the end of 2013. In early
2014 Judge Mortenson became an Administrative Law Judge for the State of
Minnesota, where he continues to hear IDEA cases and teach colleagues, attorneys,
parents, teachers and school administrator candidates about the IDEA, due process
hearings, and alternative dispute resolution.

Gregory L. Ogden

Professor of Law
Pepperdine University School of Law
25255 Pacific Coast Highway
Malibu, CA 90263
(310) 506-4671
Gregory.Ogden@pepperdine.edu
Gregory L. Ogden teaches administrative law, civil procedure, professional
responsibility, and remedies. He has been an administrative law consultant to the
Administrative Conference of the United States, and to the California Law Revision
Commission. He was the principal author of California Public Agency Practice, (three
volumes, Matthew, Bender & Co., Inc..1989), and California Public Administrative Law
(two volumes, Matthew Bender & Co., Inc. 1997), the leading treatise on California
administrative law.
Professor Ogden has been the faculty editor of the Journal of the NAALJ for 20 years
starting with the 2000-2001 academic year. Professor Ogden has spoken at numerous
continuing judicial education conferences on current developments in administrative
law, evidence basics for administrative law judges, demeanor evidence and credibility
determinations, and judicial ethics for ALJ’s. His topics have been presented at
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programs sponsored by the California Office of Administrative Hearings (OAH), the
National Association of Hearing Officials (NAHO), the Association for Administrative
Law Judges (AALJ), the National Association of Administrative Law Judges (NAALJ),
the IDEA National Academy, and the Arkansas, Iowa, and South Carolina NAALJ
affiliate organizations. He has also presented programs on legal ethics for government
attorneys for the SEC and for the state administrative law section of the Arkansas State
Bar Association.

Mary Schwartz

Due Process Hearing Officer
Illinois State Board of Education
6116 S. University Ave, 2N
Chicago, IL 60637
(312) 814-5560
maryschwartz@gmail.com
Mary Schwartz has been an impartial hearing officer for the Illinois State Board of
Education since July 2005, presiding over special education due process
complaints/hearings. She also was a contractual State Review Officer for the New York
Department of Education for one year. Prior to her current appointment with the ISBE,
Mary had served as director of the Center for Disability and Elder Law in Chicago, of
counsel to a small law practice focusing on children’s issues, and also had a practice
doing child custody/divorce mediation.
Prior to becoming an attorney, Mary worked in a number of mental health settings,
including serving as mental health director for a community agency for Asian immigrants
and refugees, working as a counselor and later as Acting Executive Director at the
Sonia Shankman Orthogenic School at the University of Chicago, a diagnostician at the
University of Chicago’s Department of Child Psychiatry, and a private practice focusing
on children and adolescents.

Ian Spechler

Administrative Law Judge
Texas State Office of Administrative Hearings
P.O. Box 164291
Austin, Texas 78716-4291
Ian.spechler@soah.texas.gov

Ian Spechler is an Administrative Law Judge with the Texas State Office of Administrative
Hearings. He has served in that role since 2017 and nearly all of the cases Ian handles
as an ALJ are special education due process cases.
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Ian graduated from the University of Texas in 2004 and the University of Texas School of
Law in 2007. Following graduation, Ian received a Skadden Fellowship to work at
Disability Rights Texas. His primary role in his Skadden Fellowship project involved
representing children with disabilities in school discipline cases. Following the two-year
Skadden Fellowship, in 2009, Ian and a colleague at Disability Rights Texas received
grant funding to serve as attorney ad litem for foster children with disabilities who were
simultaneously in both the dependency court system and the juvenile court system in
counties across Texas. A large part of Ian’s representation involved special education
advocacy and advocating for children during Manifestation Determination Review
hearings.
After the grant funding ended in 2013, Ian continued to represent foster children with
disabilities as their court-appointed attorney ad litem in counties across Texas before
becoming an ALJ. He has attended IEP meetings in every juvenile state prison and more
than 100 school districts in Texas. He can also provide directions to the best places to
stop in nearly every small town in the Lone Star State if you catch him during a break in
the conference and have a need for that information for some reason.

Jessica E. Varn, ALJ

Florida Division of Administrative Hearings
1230 Apalachee Parkway
Tallahassee, Florida 32399
(850) 488-9675
Jessica.Varn@doah.state.fl.us
Jessica Enciso Varn was born in New York to Colombian parents. She graduated from
the University of Puget Sound with a degree in English, and then received her law
degree from Florida State University.
She has worked in the private sector as an insurance defense attorney and appellate
attorney; has served as a law clerk to a state appellate judge; and has been a faculty
member at Florida State University College of Law, teaching Legal Research and
Writing and Spanish for Lawyers.
She served as a Commissioner on the Public Employees Relations Commission for
eight years, and is currently an administrative law judge with Florida's Division of
Administrative Hearings.
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Mark C. Weber

Vincent de Paul Professor of Law
DePaul University College of Law
25 E. Jackson
Chicago, IL 60604
(312) 362-8808
mweber@depaul.edu
Mark C. Weber serves as Vincent DePaul Professor of Law at DePaul University. He is
the author of Special Education Law and Litigation Treatise (LRP Pubs. 4th ed. 2017),
Special Education Law Cases and Materials (with Mawdsley and Redfield) (Lexis-Nexis
4th ed. 2013), Disability Harassment (NYU Press 2007), and Understanding Disability
Law (Lexis-Nexis 2d ed. 2012). He frequently speaks on disability law issues at national
and international programs. He has presented testimony on the implementation of the
ADA to the U.S. Civil Rights Commission, and is active in community service and
legislative initiatives on disability matters. Before joining the DePaul faculty, he
conducted a clinical program at the University of Chicago Law School providing
representation for parents of children with disabilities in special education cases.

Mitchell Yell, Professor

Department of Education Studies
University of South Carolina
235-G Wardlaw College
Columbia, SC 29208
(803) 777-5279
myell@sc.edu
Mitchell L. Yell, Ph.D., is the Fred and Francis Lester Palmetto Chair in Teacher
Education and a Professor in Special Education at the University of South Carolina. He
earned his Ph.D. in special education from the University of Minnesota. His
professional interests include special education law, progress monitoring, positive
behavior support, IEP development, and parent involvement in special education. Dr.
Yell has published 124 journal articles, 5 textbooks, 26 book chapters, and has
conducted numerous workshops on various aspects of special education law,
classroom management, and progress monitoring. His textbook, Special Education and
the Law, is in its 5th edition. He is also the lead author of the textbook Evidence-Based
Interventions for Educating Students with Emotional and Behavioral Disorders. He also
serves as a State-level due process review officer in South Carolina. Prior to working in
higher education, Dr. Yell was a special education teacher in Minnesota for 16 years.
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Perry A. Zirkel

University Professor Emeritus of Education and Law
Lehigh University
(610) 395-9405
perry.zirkel@lehigh.edu
perryzirkel.com

Perry A. Zirkel is university professor emeritus of education and law at Lehigh
University, where he formerly was dean of the College of Education, subsequently held
the Iacocca Chair in Education for its five-year term, and continues to co-direct the
Lehigh Special Education Law Symposium. He has a Ph.D. in Educational
Administration and a J.D. from the University of Connecticut, and a Master of Laws
degree from Yale University. He has done presentations in every state in the U.S. He
has also written more than 1,500 publications on various aspects of school law, with an
emphasis on legal issues in special education. He writes a regular column for
Exceptionality journal, NAESP’s Principal magazine and NASP’s Communiqué
newsletter, and he did so previously for Phi Delta Kappan and Teaching Exceptional
Children.
Past president of the Education Law Association and co-chair of the Pennsylvania
special education appeals panel from 1990 to 2007, he is the author of the CEC
monograph The Legal Meaning of Specific Learning Disability; the more recently
published books, A Digest of Supreme Court Decisions Affecting Education and Student
Teaching and the Law; and the two-volume reference Section 504, the ADA and the
Schools, now in its fourth edition. In 2012, he received the Research into Practice
Award from the American Educational Research Association (AERA) and the
Excellence in Research Award from AERA’s Division A (Administration, Organization &
Leadership). In 2013, he received the University Council for Educational
Administration’s Edwin Bridges award for significant contributions to the preparation and
development of school leaders. In 2016, he received the Education Law Association’s
Steven S. Goldberg Award for Distinguished Scholarship in Education Law, and in 2017
he received the Council for Exceptional Children’s Special Education Research Award.
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For the National Academy for
IDEA Administrative Law Judges and Impartial Hearing Officers
S. James Rosenfeld

President, EDLAW, LLC
P.O. Box 9681
Seattle, WA 98109-0681
(206) 922-3319
jim@edlaw.net

Jim founded the National Academy in 2002, shortly after joining the Seattle University
School of Law, where he supervised the Special Education Clinical program until 2005.
Thereafter, he served as Director of Continuing Legal Education until June 2009,
following which he was appointed Distinguished Practitioner in Residence and became
Director of Education Law Programs. Jim is the founding managing editor of Individuals
with Disabilities Education Law Report (IDELR, previously EHLR) and the founder of
COPAA. He retired and established EDLAW in June 2017 to continue the work of the
National Academy.
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Initial Procedures Upon Receipt of Case
1. Review complaint, noting:
a. Legal counsel/advocate/pro se
b. Age/grade/disability of student - if 18th birthday is approaching, raise question of
whether delegation of rights signed 20 USC §1415(m); 34 CFR §300.520
c. Stay-put issue: child shall stay in then-current placement during pendency of any
proceedings conducted pursuant to 1415 unless parents and district agree
otherwise §1415(j)
d. Expedited/non-expedited – these have different timelines
2. Prepare preliminary Orders:
a. Statement of rights (attached)
b. Standing Order (attached)
c. Required procedures and timelines (which begin on date DPCN received by nonfiling party)
i. Non-expedited case: any party may file DPCN on any matter related to
identification, evaluation, educational placement, or provision of free
appropriate public education (FAPE) §1415(b)(6)(A)
1. Alleged violation must have occurred not more than 2 years
before date parent/district knew or should have known (KOSHK)
about alleged action that is basis of complaint, unless state has
explicit timeline for DPCN §1415(b)(6)(B)
2. 10 days: non-filing party must respond to opposing party with
copy to hearing officer §1415(c)(2)(B)
3. 15 days: complaint deemed sufficient unless receiving party files
timely Notice of Insufficiency 1415(c)(2)(D)
a. IHO must make determination of sufficiency, based on
face of complaint, within 5 days of receipt of Notice
§1415(c)(2)(D)
4. DPCN may be amended only if
a. Other party consents in writing §1415(c)(E)(I)
b. IHO may grant permission to amend any time but not later
than 5 days before hearing §1415(c)(E)(II)
c. 45 day timeline recommences upon filing of DPCN
§1415(c)(E)(ii) if new issues
5. 30 days: must complete resolution process or waive it
§1415(f)(1)(B)
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a. Resolution meeting
i. Convene within 15 days of receipt of dpcn
ii. Must include district rep with decision making
authority
iii. May NOT include district attorney if parent is not
accompanied by attorney §1415(f)(1)(B)
iv. If agreement reached, it is put in writing and is
legally enforceable – parties have 3 business days
to review and void agreement §1415(f)(1)(B)(iv)
b. Mediation:
i. Discussions confidential, may not be used as
evidence in any subsequent due process hearing
§1415(e)(2)(G)
ii. Voluntary process
iii. Written agreement that is legally binding,
confidential, enforceable in state/district court
c. Agree to do neither (45 days begins)
6. 45 day timeline then begins (or begins immediately if 30 days is
waived)
ii. Expedited case: see, Questions and Answers on Discipline Procedures,
Office of Special Education and Rehabilitation Services, 47 IDELR 227
(January 1, 2007) (“Q&A”) (Note: sufficiency determination does not
apply to expedited cases 34 CFR §300.532(a), Q & A, p. 4
1. District may remove child to IAES for violation of code of student
conduct for not more than 10 school days §1415(k)(1)(B) – this is
not change of placement
2. Change of placement occurs if:
a. Child is removed for more than 10 consecutive school days
b. Short-term removal: 10 consecutive school days or less
even if student has been removed for 10 school days in
same school year; [Q&A, p.2]
3. If district decides to change placement (removal for more than 10
consecutive school days) because of violation of code of student
conduct, it must review all relevant information and determine if
conduct was [§1415(k)(1)(E)(i)]
a. Caused by or had direct, substantial relationship to child’s
disability
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b. Caused by direct result of district’s failure to implement
IEP
c. If either of above is found, district must conduct a FBA ,
implement a BIP and return the student to the placement
from which s/he was removed; Q&A, pp. 4-5; §1415(k)(F),
34 CFR §300.530(f)
Parent of child with a disability who disagrees with any decision
regarding placement or manifestation determination (MDR) may
file expedited case §1415(k)(3)(A); Q&A p. 5
Unique circumstances: district may request a hearing to remove
child for not more than 45 school days without regard to whether
behavior was a manifestation if child, while at school, on school
premises, or at a school function: Q&A, p. 3
a. Carries, possesses a weapon
b. Knowingly possesses or uses illegal drugs or sells/solicits
such
c. Inflicts serious bodily injury on another person
i. If behavior is manifestation of disability, district
SHALL conduct FBA and implement BIP – if student
already has BIP, district must review it and modify
to address behaviors at issue §1415(k)(F)
d. IAES setting must be determined by IEP team §1415(k)(2)
i. District may not offer home instruction as sole IAES
option Q&A, p.4
District may file expedited case if believes that maintaining
current placement of child is “substantially likely to result in injury
to the child or to others” §1415
Parent of child who is not yet IDEA eligible and who has engaged
in behavior that is violation of district’s code of student conduct
may file dpcn alleging that district had knowledge that child has
disability – parent must show that before behavior that led to
disciplinary action: §1415(k)(5)(B)(i)-(iii)
a. Parent expressed concern in writing to supervisory or
administrative personnel, child’s teacher that child needs
special education;
b. Parent requested evaluation; or
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c. Teacher or other district personnel expressed specific
concerns about pattern of behavior by child directly to
special ed director, other supervisory personnel
d. If no knowledge, child may be subject to discipline - if
parent requests evaluation during disciplinary time,
evaluation SHALL be conducted in expedited manner
1415(k)(5)(D)
8. Override parental refusal to consent to evaluation
3. Initial Status Conference
a. Explain conflicts, if any
b. If parent is unrepresented: (discussion on how to work w/pro se parents)
i. Did they receive list of legal aid/advocacy agencies
ii. Explain basic due process procedures
1. If district filed dpcn, explain that parent must file response
2. Address questions
c. If parent is working with advocate:
i. Request resume: “individuals with special knowledge or training with
respect to the problems of children with disabilities” 20 USC 1415(h)(1)
ii. Explain limitations on what advocate may do:
1. May not file pleadings on behalf of parent
2. May not speak on parent’s behalf at status/phc meetings
3. May not question witnesses at hearing
d. Explain differences between mediation/resolution, determine which parties will
do, get it in writing
e. Describe phc procedures and set date
i. In-person/telephonic
ii. What each party must provide and when
iii. What will be discussed
f. Procedures going forward
i. Between status and phc
ii. Between phc and dph
g. Issue summary of conference
4. Motions by Parties
a. Notice of Insufficiency/Dismissal: 20 USC §1415(c)(2)(A); 20 USC §1415(b)(7)(A)
sets out what must be dpcn
b. Stay-put
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c. Records
d. Statute of Limitations (SOL)
e. Amend dpcn 20 USC §1415(c)(2)(E) – other party consents in writing or IHO
grants permission – but may not amend later than 5 days before hearing
5. Stay-Put Motions
a. Mandatory: child shall remain in then-current educational placement 34 C.F.R.
§300.518
b. Then-current placement
c. Last implemented/agreed upon IEP – but placement is a setting, not a particular
school; Thomas v. Cincinnati Bd. Of Educ., 17 IDELR 113 (6th Cir. 1990)
d.
6. Statute of Limitations
• DPCN must be filed within two years from date party initiating the request knew or
should have known (KOSHK) of the facts underlying the request
o 2 year SOL does not apply to parent if:
 Parent prevented from requesting dph due to
• Specific misrepresentations by district that it had solved
problems that are basis of complaint OR
• Withholding of information by district from the parents
that district was required to provide to parents
• 20 U.S.C. §1415(f)(3)(C)(D)
o Letter to Zirkel, 66 IDELR 288 (OSEP December 9, 2015: two year deadline
for filing from date plaintiff knew or should have known (KOSHK) about
alleged violations – if dpcn is timely filed and liability proven, “entire
period of the violation should be remedied”
• Los Angeles Unified Sch. Dist., 115 LRP 1314 (Ca. SEA January 8, 2015): district
assessed student in December 2010, parent disagreed w/assessment in July 2014 –
no evidence that parent was unaware of assm as she had been interviewed as part
of process; no evidence of misrepresentations by district; no evidence that info
district is required to provide was withheld
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Role of Advocate in Due Process Proceedings
INTERIM ORDER: PARENTS’ MOTION FOR DUE PROCESS HEARING
RIGHTS
The parents and their advocate filed a due process request on (date). The
Illinois State Board of Education (ISBE) appointed the undersigned as hearing
officer in this matter on (date). On (date), the undersigned issued three
preliminary orders to the parties. The undersigned’s initial letter, which was
sent with the orders, states: “It is my understanding from the materials that I
have received that the parents are working with an advocate. It is my
customary practice to require at least one of the parents to participate in each
status conference, the prehearing conference, and any other proceedings
required in this case. I also insist that the parents participate in and review
and sign each pleading - the complaint and any permitted amendments,
motions, responses, etc. - throughout these proceedings. If you have any
questions about this we will have time during the initial status conference to
discuss this.” IHO letter, p.1. The preliminary orders include a statement of
the parties’ rights.
On (date), the parents and advocate filed the motion under consideration
in this order. The motion contends that pursuant to federal law and
information provided by the ISBE, an advocate may represent parents in due
process proceedings; therefore, the parents and advocate assert that a hearing
officer may not require parents to participate in the due process proceedings.
They assert that the federal special education regulations, which state in
relevant part that “any party to a hearing… has the right to be accompanied
and advised by counsel and by individuals with special knowledge or training
with respect to the problems of children with disabilities, except that whether
the parties have the right to be represented by non-attorneys at due process
hearings is determined under State law,” provide a legal basis for their claim.
34 C.F.R. §300.512(a)(1). Although Illinois law is silent as to whether a nonattorney may represent parents at a due process hearing, the parents and
advocate insist that the ISBE is not. They assert that the ISBE model due
process request form supports their argument because it “has a spot for
Attorney or Representative.” Finally, they argue that “it has been common
practice for years” to have non-attorneys represent parents in due process
hearings and that the handbook Educational Rights and Responsibilities:
Understanding Special Education in Illinois, which is on the ISBE website,
supports their position by stating that “(t)here is nothing that prevents a parent

(c)2019, Mary Schwartz

Page 6 of 14

18th National IDEA Academy

Initial Procedures

or school district from presenting his or her own case at a Due Process
Hearing, but parties frequently choose to use either an attorney or a nonattorney advocate to represent them in the hearing.”
Finally, the parents and advocate argue that this hearing officer has
placed an undue burden on the parents by requiring them to participate in all
phases of these proceedings, including reviewing and signing all pleadings.
They contend that the undersigned is “requesting my husband to take off work
and drive to Mr. X’s office for a status call or I drive down from Chicago. The
district does not have the same financial burden.” Motion, p.2. They further
assert that this requirement is discriminatory because the undersigned has not
required the district to do the same things. The motion concludes by stating
that the parents have the right to have their advocate accompany them
throughout the proceedings.
The issue raised in the parents’ motion is whether an advocate’s
“representation” of a parent in a due process proceeding is identical to that of
an attorney’s representation to her clients. Clearly, the federal regulation cited
in the motion permits the parents to be accompanied their advocate. However,
it does not create a legal relationship between the parents and their advocate
that is the equivalent of an attorney-client relationship. The plain meaning of
“accompany” - to go with or be present at the same time - supports the
undersigned’s requirement that at least one of the parents attends status
conferences, prehearings, and due process hearings. As to the ISBE model due
process complaint form and parents’ manual, neither of these documents has
the force of law. The complaint form merely provides a space for identifying
information so that correspondence can be sent to a parent’s advocate or
attorney. Similarly, the parents’ rights handbook does not, and cannot, create
a legal relationship between a parent and an educational advocate. More
importantly, the Illinois School Code distinguishes the different roles of an
attorney and an advocate: “Any party to the hearing shall have the right to (1)
be represented by counsel and be accompanied and advised by individuals with
special knowledge or training.” 105 ILCS 5/14-8.02a (emphasis added).
Unlike the model form and parents’ manual, the School Code does provide a
legal basis for distinguishing an advocate’s role from that of an attorney in
these due process proceedings.
As to the parents’ assertion that the undersigned’s requirement that at
least one of the parents actively participates in these proceeding is
discriminatory and places an undue burden on them, an objective reading of
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this requirement finds it in line with the legal requirement that an advocate
may accompany a parent throughout these proceedings. The undersigned left
two telephone messages for the parents prior to scheduling the status
conference to ensure that the conference time would be scheduled at a time
convenient for them. The parents did not respond to those telephone
messages. During the XXX status conference, the advocate stated that the
parents must be in his presence during the status conference so that he can
advise them. Thus, it is the advocate’s requirement that the parents be in his
presence, not this hearing officer’s requirement that they do so. In fact, it has
been this hearing officer’s experience over many years that parents and district
personnel have participated in telephone conference calls with advocates and
attorneys without being in the same room with the advocate or attorney.
Further, parents’ active participation in due process proceedings supports their
helping everyone involved understand the student’s special education needs
and the parents’ concerns. The parents’ assertion that they “have the right to
have our advocate accompany us throughout the proceedings” is correct and is
precisely what this hearing officer is asking of them - that the advocate go with
them to the proceedings in this matter.
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INTERIM ORDER: RESOLUTION MEETING
The undersigned has jurisdiction over this matter pursuant to her
appointment as hearing officer by the Illinois State Board of Education on May
18, 2010. On August 2, 2010, the undersigned received emails from the
parents’ advocate and the district’s attorney regarding the resolution meeting
scheduled for 3:15 p.m. that same day. The parents state that the district’s
attorney will be “in the next room for consultation” with the district during the
resolution meeting, which they insist violates the Individuals with Disabilities
Education Improvement Act. 20 U.S.C. § 1415(f)(1)(B)(i)(III). The district’s
attorney states that she will meet with the district before the meeting and will
stay in another room during the resolution meeting to consult with the district
as necessary. The district’s attorney also states that she will have no contact
with the parents or their advocate.
The IDEA requires the district to convene a meeting with parents and
relevant members of the student’s IEP team. 20 U.S.C. § 1415(f)(1)(B)(i). A
district representative with decision-making authority must attend the
meeting. 20 U.S.C. §1415 (f)(1)(B)(i)(II). The meeting “may not include an
attorney of the local educational agency unless the parent is accompanied by
an attorney.” 20 U.S.C. § 1415(f)(1)(B)(i)(III).
The statute clearly states that a district attorney may not attend the
resolution meeting unless the parent is accompanied by an attorney. Although
the district argues that its attorney will not attend the resolution meeting
because she will have no contact with the parents or their advocate and will be
sitting in another room for consultation during the meeting, this assertion
misses the mark. It is not contact with the parents or their advocate that is the
statute’s concern but contact with the district itself, which results in one side
being represented during the resolution meeting and the other not.
This instance is quite similar to Mr. and Mrs. S. v. Michigan Department of
Education, Rochester Community Schools, 46 IDELR 187 (W.D. Mich. 2006).
Given the last minute nature of this order, a copy of that decision is attached.
In Rochester, the parents arrived for the resolution meeting and found that the
district’s attorney had been reviewing documents for the meeting, training the
staff on the resolution process, and would provide assistance in drafting a
written agreement if the parties reached agreement. The district staff typed the
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agreed upon language into their computer and later left the meeting and
transferred the agreement to the attorney’s computer. The parties then
completed two more revisions of the agreement. The parents signed the
agreement and later consulted with their attorney, who informed them that
they had given up their right to an IEE. Id. at 2.
In reaching its decision, the Rochester court carefully considered the
construction of the statute, particularly the meaning of “meeting” and
“include.” The court held that a district’s attorney is prohibited from attending
the resolution meeting “which begins when parent(s) and the LEA’s
representative gather to discuss the education of the child.” Id. at 9. The
attorney is included if “physically present or a functional equivalent. The LEA’s
attorney may participate in the drafting of the written settlement agreement,
but the attorney’s involvement should be limited to converting the substantive
agreement into a legally enforceable agreement. If the LEA’s attorney was not
permitted to attend the preliminary meeting because the parents were not
accompanied by counsel, the form of the attorney’s involvement in the drafting
of the written settlement cannot circumvent that limitation.” Id. at 9, 10.
Applying this to the matter herein, the district’s attorney may consult
with her client before the resolution meeting and assist with drafting a written
settlement agreement if the parties come to resolution on some or all of the
issues in this case. However, the attorney may not consult with the district
during the resolution meeting as such consultation is the functional equivalent
of attending the resolution meeting and thus would be a violation of 20 U.S.C.
§ 1415(f)(1)(B)(i)(III).
IT IS ORDERED THAT: the district attorney may not attend the resolution
meeting or consult with the district during the resolution meeting, as such
consultation is the functional equivalent of attending the resolution meeting.
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Pro Se parent
ORDER GRANTING DISTRICT’S REQUEST FOR FINDING OF
INSUFFICIENCY
Background
(dates of filing, by whom; parent is pro se)
The district filed a Motion to Dismiss the parent’s complaint on
December 3rd. On December 4th, the parent responded to the Motion by filing
an amended complaint by email. The undersigned held an initial status
conference with the parties on December 7th, during which the district objected
to the parent’s amended complaint because the parent had not been given
leave to amend. In light of the parties’ agreement to pursue mediation, the
undersigned overruled the district’s objection. The parent then verbally raised
several new issues and was instructed to provide them in writing as a second
amended complaint. The parent’s second amended complaint was filed on
December 7th, as agreed during the status conference. The district fled its
response to second amended complaint and a Notice of Insufficiency (Notice) on
December 17th.
The district’s Notice asserts that the parent’s amended complaint is
insufficient because it does not include the following required information:
student’s residential address; name of school student is currently attending;
and, facts that describe the parent’s concerns, including descriptions and
explanations of the nature of those concerns.
Analysis
A party that receives a due process complaint has 15 days from receipt of
that complaint to notify the hearing officer and the opposing party that it
believes the complaint is insufficient. 20 U.S.C. § 1415 (c)(2)(A). The Notice
must be in writing. Id. The district’s Notice is timely as it was filed within 15
days of receiving the parent’s amended complaint. A hearing officer must
determine whether the complaint is sufficient within five days of receiving the
notice of insufficiency. 20 U.S.C. § 1415(c)(2)(D). This order is issued within
five days of receipt of the district’s Notice.
A sufficiency determination must be made on the face of the complaint.
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Id. A parent may file a due process complaint about any matter relating to the
“identification, evaluation, or educational placement of the child, or the
provision of a free appropriate public education to the child.” 20 U.S.C. §
1415(b)(6)(a). A due process complaint must include the following information:
the student’s name and address of residence; the name of the school the
student is attending; a description of the nature of the problem, including facts
relating to the problem; and, a proposed resolution to the extent known and
available to the parent at the time the complaint is filed. 20 U.S.C. §
1415(b)(7)(A)(ii)(I)-(IV); 34 C.F.R. § 300.508(b).
The statutory requirements assist the district in identifying the student
and understanding the parent’s concerns about the student’s education. The
required identifying information is included on the parent’s November 23rd
complaint, which is incorporated into the amended complaint. During the
December 7th status conference, the parent informed the district and hearing
officer that she had recently moved, and she followed up later that day with an
email memorializing the new address. Based on the foregoing, the undersigned
finds that the required identifying information has been provided.
The body of the amended complaint includes several procedural
concerns: a request that the student’s educational records be provided in
electronic format; an allegation that the district has not provided the student’s
IEPs in a timely manner; an allegation that the district, via the therapeutic day
school, has altered the student’s IEP outside of the mother’s presence and
thereby excluded her from the IEP process; and, an allegation that the parent
was not fully informed about the psychological evaluation. The substantive
concerns are: whether the student made adequate progress since leaving the
general education environment; and, whether the current placement is
appropriate for the student’s abilities and tailored to meet his individual needs.
The amended complaint clearly states that the parent is concerned that
the student has not made adequate progress since he was placed in a
therapeutic day school. However, the complaint does not provide any facts
about the alleged lack of progress - for example, is the concern about
educational progress, behavioral progress, or emotional progress? Are there
examples from the school day that form the basis of this concern? Similarly,
the issue of whether the current placement is appropriate does not include
facts or examples about how it is not appropriate and tailored to meet his
needs. Such information might include a description of what needs are not
being met - educational, social/emotional, behavioral - and examples of how
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the program is not tailored to meet those needs. Although the pleading
standards in an IDEA due process complaint are minimal and do not require
the detailed pleadings required in a court of law, complaints do need to provide
sufficient information so that the district can respond to the parent’s concerns
and be prepared to address them in dispute resolution - in this case, the IEP
meetings and mediation the parties have agreed to. See, Schaffer v. Weast, 546
U.S. 49, 54 (2005).
Based on the foregoing reasons, the undersigned finds that the amended
complaint is insufficient. The parent may amend her complaint to include the
information required above, with particular attention to facts and concrete
examples of her concerns about placement and lack of progress. The parent
shall provide the required information by December 31st. The parent is also
filing her response to the district’s Motion to Dismiss on that date. To avoid
confusion, the parent is asked to provide two separate documents, one labeled
Response to Motion to Dismiss and the other labeled Required Sufficiency
Information. These documents may be filed by email.
IT IS ORDERED THAT: the parent’s amended complaint is insufficient. The
parent shall provide the required information, as set out above, by XXXX
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Basic Hearing Procedures
The National Academy for IDEA Administrative Law
Judges and Impartial Hearing Officers
July 9, 2019

Judge Jim Mortenson
St. Paul, Minnesota

1

 The recommendations and opinions I provide are my
own, based on 25 years of professional work with the
IDEA and due process hearings. They are not the
recommendations and opinions of the Minnesota Office
of Administrative Hearings or the Academy, and may
not be applicable in all jurisdictions due to variants in
state law and law in certain federal circuits.

2

Takeaway:
Know how to fulfill your role in a special
education due process hearing.
Prehearing
Hearing
Decision making

3
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Prehearings
Process
Evidence
Issues
Parties
Final Decision

4

Preparing for the prehearing
Set up Prehearing Conference
Conduct it Early
Provide Written Notice
Review Timing
Parties/People

5

Prehearing Agenda
Review basic rights
Other cases
Parties
Resolution activity
Sufficiency of Notice
Records
Stay put
Evaluation

6
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Prehearing Agenda
Issues for hearing
Proposed relief
Response to complaint

7

Prehearing:
Items to review to prepare for
hearing
Undisputed facts
Summary disposition and motion practice
Burden of proof
Witnesses

8

Prehearing:
Items to review to prepare for
hearing
Scheduling hearing
Location
Public access

9
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Prehearing:
Items to review to prepare for
hearing
Accommodations
Opening and closing
Recording

10

Prehearing
Other/Questions of parties
Questions you have?

11

The Hearing
Where is your courtroom?
The space
Know where the amenities are
The seating arrangement

12
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The Hearing
Procedures
Managing the people
Making a record
Evidence
Closing

13

Making and Writing Decisions
Know your due date
Know the question or questions you need
to answer
Findings of fact
Conclusions of law
Determination and Remedy, if any
Memorandum

14

Good Luck!
You are ready to effectively, efficiently,
and fairly conduct an IDEA due process
hearing!

15
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STATE OF MINNESOTA
MINNESOTA DEPARTMENT OF EDUCATION
IN THE OFFICE OF ADMINISTRATIVE HEARINGS

)

H.J., by and through her Parents and )
Natural Guardians. A.J. and M.N.,
)
)
Plaintiffs,
)
)
v.
)
)
MARSHALL PUBLIC SCHOOLS. ISO )
No.413,
)
Defendants.

To:

MDE File No.
OAH File No.
VERIFIED
COMPLAINT AND REQUEST

FOR ADMINISTRATIVE HEARING

)
)
)
)

Klint Willert., Superintendent. Marshall Public Schools, 40 l South Saratoga, Marshall,
Minnesota 56258 and the Minnesota Department of Education, 1500 Highway 36 West
Roseville, Minnesota 55113-4266.

I.

INTRODUCTION

The action is brought to redress the rights of HJ. ("Hallie" or "Student'') as a student
with a disability the Individuals with Disabilities Education Act (IDEA), 20 U,S.C. § 1400, et

seq., and its implementing regulations 34 C.F.R. Part 300, Section 504 of the Rehabilitation Act
of 1973 (Section 504), 29 U.S.C. § 794, and its implementing regulations at 29 C.F.R. Part 104,
as amended, Americans with Disabilities Act (ADA), 42 L .S.C, § l 2 l 32, 42 U.S.C. § 1983
(Section 1983), and the Minnesota Human Rights Act, § 363A.03 against the Marshall Public
Schools ("District'').
Hallie is an eight year old girl attending her second grade at Parkside Elementary within
the Marshall Public Schools. When Hallie was 18 months old she was diagnosed with
Anaplastic large cell lymphoma and began chemotherapy. As a result of the diagnosis, Hallie
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underwent chemotherapy for a year and is presently in remission. Hallie is a cancer survivor.
The chemotherapy appears to have resulted in the unusual long-term side effects that include a
compromised immune system, generalized anxiety disorder', and bilateral lower extremity
peripheral neuropathy resulting in ankle instability. The long-term effects of the chemotherapy
adversely affect Hallie's education because she is frequently absent due to chronic, recurring
infections, her susceptibility to illnesses and acute anxiety episodes.
Hallie's parents have been requesting either a Section 504 plan or individualized
education program ("IEP") since Hallie's kindergarten school year but these requests have been
denied. Hallie has not been identified as a student with a disability. The Parents have repeatedly
provided medical information, evaluations, diagnosis, prescriptions and recommendations for a
Section 504 plan and special education evaluation. Nevertheless, Darci Love, the principal of
Parkside Elementary is threatening the family with a Truancy Petition in the Lyon County courts
because of Hallie's absences.
The family is seeking Hallie's immediate identification as a child with a disability
entitled to either a Section 504 plan or an IEP by which her unique educational needs are met.

II.
I.

PARTIES
nd

Hallie is an eight year-old girl born to her parents on the 2 of January 2006. She is

presently attending her second grade school year at Parkside Elementary within the Marshall
Public Schools. She is a resident of Marshall Public Schools and resides with her mother,
Melissa Newton at 202 East Main Street, Apartment No. 6, Marshall, Minnesota 56258. Hallie
splits her time between her parents.
2.

1

Melissa Newton and Anthony Jerve are Hallie's natural parents and guardians. Anthony

Hallie's generalized anxiety disorder was diagnosed as associated with the trauma of cancer, and chemotherapy.

2
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Jerve resides at 506 Elaine Avenue, Marshall, Minnesota 56258. Marshall Minnesota is
approximately 3-4 hours from the University of Minnesota Pediatric Specialty Clinics.
3.

Independent School District Number 413, Marshall Public Schools is a political

subdivision of the State of Minnesota with its principal place of business at 401 South Saratoga,
Marshall, Minnesota 56258.
III.
4.

FACTS

The Plaintiffs incorporate by reference as if set forth fully herein all preceding

paragraphs.
5

Hallie is a happy, loving child who is eager to learn. She spends time on her family farm,

loves the outdoors. has cats and a dog, and is a "mother hen" to other children. However, a
catastrophic medical event took place early in her childhood that had short-term and long-term
health consequences.
6.

Hallie has struggled with long periods of absences from the education setting as a result

of her on-going medical issues believed to be related to her year-long treatment of chemotherapy
when she was 18 months of age. While it is unusual for a child to continue to suffer from
chronic and acute immunology-related illness, a compromised immune system is one of the
recognized long-term effects of chemotherapy. In addition to her absences related to her
illnesses, Hallie has an anxiety disorder that can interfere with her ability to attend school and
separate from her parents.
7.

Hallie was diagnosed with generalized anxiety disorder by her therapist Jari Johnson,

who has been seeing Hallie since her first grade. At present, Hallie's parents are concerned that
Hallie's anxiety is being exacerbated by the actions of Ms Love, the actions of Hallie's classroom
teachers, and the recent reversals of policies and procedures for Hallie's parents.

3
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In March 2012, Hallie was seen and evaluated at the University of Minnesota Pediatric

Neuropsychology. A report dated the 30th of March 2012 was provided promptly to the District.
U of M provided information regarding Hallie's compromised immune system, her absences and
her anxiety. The U ofM report emphasized Hallie's anxiety and her need for a Section 504 plan.
The report specifically referenced Hallie's compromised immune system and the consequent
absences from school. No evaluation for Section 504 or individualized education programming
was initiated by the District.
9.

On the 18th of September 2012, Jill Lunsford Lee, MSN, RN, CPNP-AC, CPON, a nurse

practitioner with the University of Minnesota Pediatric Hematology-Oncology and Blood and
Marrow Transplant Program corresponded with the District on behalf of Hallie and her family.
Ms Lee discussed and described Hallie's long-term effects from chemotherapy, as well as her
anxiety disorder. Ms Lee recommended that Hallie be placed onto a Section 504 plan because of
her medical conditions. No action was taken by the District to evaluate or identify Hallie under
Section 504 or the Individuals with Disabilities Education Act (''IDEA").
I0.

Ms Lee corresponded once again with the District on behalf of Hallie and her family on

the 28th of August 2013 updating the school regarding Hallie's medical conditions and requested
an individualized health plan. On information and belief, Ms Lee assumed that Hallie had been
identified, evaluate and was receiving education services from the District for her medical
conditions consistent with her request in September 2012.
11.

The District did initiate an individualized health plan ("IHP"). The IHPs are undated, are

not complete and are not being implemented with regularity. Frequently, Hallie is told by her
classroom teacher that she may not visit the school nurse though this is a large part of her IHP.
The school nurse has always done an excellent job with Hallie when Hallie does report to the

4
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nurse and the family is grateful for this support. However, Hallie is not being permitted to visit
the school nurse when she feels she needs to, as set forth in the IHP, and is being subjected to
additional restrictions that were not discussed or agreed upon by the Parents and District. At
present, Ms Love has corresponded with Hallie's parents asserting that the classroom teachers
will make the decision when Hallie is permitted to visit the school nurse. As a result, Hallie's
requests to visit the school nurse have been routinely and consistently overridden by the
classroom teacher. The classroom teacher is also required Hallie to stop using her knee-walker
in the classroom for her ankle instability because "there is no room" for the device. Hallie's
parents believe that the teacher's unwillingness to have the medical device in the classroom is the
direct result of Ms Love's lack of support for Hallie and her parents.
12.

On the 20th of December 2013, the District completed its evaluation. The evaluation

contained summary information about Hallie's medical challenges. The state eligibility criteria
the District used to determine whether Hallie was entitled to an individualized education
program under Specific Learning Disability ("SLD") or Emotional/Behavioral Disorder
("EBO"). The evaluation report does not reference the eligibility criteria of Other Health
Disabled ("OHO''). Hallie was deemed ineligible to receive special education and related
services.
13.

On the 30th of January 2014, Ms Newton requested that the District conduct a Section

504 evaluation for Hallie since the request for an IEP was denied. On the 5th of February 2014.
Ms Love had hallie's parents send correspondence to Hallie's treating physicians requesting
information regarding Hallie's medical conditions and the adverse effect the conditions have on
her education. The U of M Pediatric Hematology/Oncology responded to the District's specific
questions on the 8th of February 2014. Hallie's family practice physician also responded to the

5
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specific questions asked by the District though the response date is not noted on the document.
Ms Newton also filled out information on the Eligibility Determination form provided to her by
the school on or about the 3rd of February 20 I 4 and promptly provided the document to Ms
Love.
I 4.

2

Hallie contracted pertussis and was diagnosed with the illness on or about the 15th of

January 2014. Hallie's parents immediately informed Ms Darci Love of the diagnosis. On the
5th of February 2014, Hallie's parents met with Ms Love and provided her with the physician's
note regarding the pertussis. The physician's prescribed that Hallie remain at home until the
pertussis cleared. At the time, the physician did not provide a return to school date. During the
meeting, Hallie's parents and Ms Love agreed that a return to school remained unclear because of
the nature of the illness and Hallie's ability to recover. The physician did later amend the return
to school for the 5th of March 2014 but identified the caveat that a return to school would depend
upon Hallie's health.
15.

At present, Hallie has not been comprehensively evaluated or identified as a child with a

disability though she is presently attending one-half days of her second grade school year and
has an IHP reflecting, incompletely, her medical conditions.
16.

Hallie must frequently visit medical specialists to address her condition. Her parents

have reported that Hallie's medical challenges increase as the winter months approach and
typically last through the winter. The University of Minnesota Physicians, Pediatric Pulmonary
Clinic described Hallies recent physical health history on the 15th of January 2014 as follows:
Between Thanksgiving and Christmas she had URI [upper respiratory infection] with
fever of 102 for 2 days, then pressure over sinuses with post nasal drainage and rash of
red macules on chest and back, then eye mattering and drainage and itching. On Dec 11,
2013 she saw Dr.Rimell. She had a temp of 101 and she received amoxicillin/clavulanate
and afrin for 4 days for sinusitis, but after 4 days had diarrhea and this was changed to
A highly contagious respiratory disease that necessitated contact with the Minnesota Department of I lcalth.

6
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omnicef for 7 days. She went to ED for paroxysmal coughing to the point of perioral
cyanosis, rhinosinusitus was diagnosed and a Zpak prescribed the last dose of which was
yesterday. Daytime symptoms have improved but with exercise she still had increased
cough. She still has some macules on shoulder, she still complains of sinus pressure.
They have not activated the asthma action plan for an exacerbation.
17.

Because of the above-referenced medical issues, Hallie has been seen specialty clinics at

the University of Minnesota. Those specialty clinics include Peds Hematology Oncology, Peds
Pulmonary and Peds Immunology.
18.

On the 6th of March 2014, Darci Love, principal of Park Side Elementary sent

correspondence to Hallie's parents threatening the family with a truancy petition because of
Hallie's medically-related absences. Ms Love also alleged, falsely and without any basis in fact,
that Hallie's parents were physician shopping:
While it's certainly possible that Hallie has an ongoing health problem that is interfering
with her ability to regularly attend school, it is also possible that you are purposely
seeking out medical different medical providers to excuse Hallie from school because
you are unable to find one physician willing to repeatedly excuse Hallie from school.
20.

Ms Love insists in her correspondence that the family identify one single physician to

provide information related to Hallie's absences to the District. Ms Love recently told Hallie's
parents that could not escort Hallie to her classroom, despite the need for an escort to deal with
anxiety, and could not wait in the school office for Hallie to complete her 1.5 hours of education.
Both of these determinations are recent reversals of the policy and practice in the school
21.

Park Side Elementary staff including Darci Love, Jennifer Gregoir, Sabrina Ulrich and

Cindy Pfeiffer have reported to Hallie's parents that the Park Side Elementary building may well
be the cause of Hallie's infections and illnesses. The Park Side staff reported to Hallie's parents
that the teachers have asked the Marshall Public School, Board of Education, for funding to
purchase air purifiers for the classrooms and have purchased the purifiers privately when those
requests were denied or not acted upon by the school board. The teachers who have purchased
7
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the air purifiers keep their classroom doors closed to increase the safety of the children under
their care. The Park Side Elementary staff has also asked the school board to remove the carpet
that is throughout the building and rarely cleaned.
22.

Hallie is a student with a disability under the state eligibility criteria of Other Health

Disabled ('"OHO") and is entitled to the protections of a number of federal and state laws,
including:

I. The Individuals with Disabilities Education Improvement Act (IDEIA), 20 U.S.C. §
1400, et seq.;
2.
3.
4.
5.
4.
23.

Section 504 of the Rehabilitation Act of 1973 (Section 504), 20 U.S.C. § 794;
The Americans with Disabilities Act (ADA), 42 U.S.C.A. § 12101, et seq.;
The Minnesota Human Rights Act (MHRA), Minn. Stat. Ch. 363A;
The Minnesota Special Education Statute, Minn. Stat. Ch. 125A.; and
The Family Educational Rights and Privacy Act (FERPA), 20 U.S.C. § 1221, el seq.

As such, she is entitled to an equal opportunity to participate in and benefit from special

education and related services free from discrimination. In order to achieve equal access and
benefit from the available special education and related services, the District must provide her
with an appropriate program, placement, services and interventions as well as qualified educators
who can successfully intervene on her identified disabling conditions.
24.

The Newton/Jerves are requesting an administrative hearing regarding Hallie's rights as a

student with a disability under the Individuals with Disabilities Education Act and Section 504.
The Parents request that the District work cooperatively with them to address Hallie's immediate
education needs.

IV.

CLAIMS

IDEIA/STATE CLAIMS
25.
The Plaintiffs incorporate by reference as if set forth fully herein all preceding
paragraphs.

8
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26.
The District did not locate, identify, and evaluate Hallie consistent with 20 U.S.C.
1412(a)(I0)(A)(ii); 34 C.F.R. § 300.131.
27.
The District did not properly identify or evaluate Hallie's eligibility in all areas of her
identified needs as required by 20 U.S.C. §§ 140 I (3); 1412(a)(3) and 34 C.F.R. § 300.311 (a).
28.
The District did not conduct a timely and comprehensive evaluations that took into
consideration her functioning in the education environment, her present levels of performance,
or her medical conditions as required by 20 U.S.C. §§ 1414(a)-(c).
29.
The District did not timely develop an IEP or Section 504 plan for Hallie that met her
unique special education needs, in violation of34 C.F.R. § 300.320 (a)(2)(i)(A) and (B) and
Minn. Stat.§ 125A.08(a)(1).
The District did not develop a statement of the special education and related services,
30.
including supplementary aids and services, Hallie would receive, as well as the program
modifications or supports for school personnel that will be provided, to enable Hallie to be
involved in and make progress in the general education curriculum consistent with 34 CFR
300.320 (a)(4).
31.
As a result, Hallie has not received services sufficient to confer meaningful benefit and
provide her with a free appropriate public education in the least restrictive environment as
required by the IDEA, 20 U.S.C. §1412(a)(I).
32.
The District denied Hallie a free appropriate public education in violation ofcorollary
state law and the implementing special education rules. Minn. Stat. Ch. 125A and Minn. R. Ch.
3525.
33.
The District denied Hallie a free appropriate public education in the least restrictive
environment free from discrimination in violation of Section 504 and its implementing
regulations. 34 C.F.R. Ch. 104.
SECTION

504 OF THE REHABILITATION ACT

34.
The Plaintiffs incorporate by reference as if set forth fully herein all preceding
paragraphs.
35.
The Newton/Jerves are requesting that Hallie be provided with both an IDEA
administrative hearing and a Section 504 administrative hearing to ensure that the family has
exhausted all administrative remedies. Under Section 504, school districts are required to collect,
review, update and use in educational decision-making comprehensive information about a
student's disability and its consequences. 34 C.F.R. §§ 104.33(b), 104.35.
36.
School districts and public school agencies are prohibited from the use of criteria and
methods of administration that have the effect of subjecting qualified individuals with disabilities
to discrimination on the basis of disability, or have the purpose or effect of defeating or
9
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substantially impairing accomplishment of the objectives of the program with respect to
individuals with disabilities.
37.
Section 504 of the Rehabilitation Act of 1973 requires that no individual with a disability
shall be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving federal financial assistance. 29 U.S.C. §
794.
38.
Further, the federal regulations implementing Section 504 require that no recipient of
federal financial assistance may discriminate against an individual with a disability. 34 C.F .R.
Part I 04. The regulations also require that a recipient of federal financial assistance that operates
a public education program:
a.

Must undertake to identify and locate every qualified person residing within the
school district jurisdiction. 34 C.F.R. § l04.32(a).

b.

Must provide a free appropriate public education to each eligible child with a
disability in the recipient's jurisdiction regardless of the nature or severity of the
disability. 34 C.F.R. § I 04.33(a).

c..

May not exclude any eligible disabled student from a public education. 34 C.F .R.
§ I 04.33( d).

d.

Must provide education and related services designed to meet the individual needs
of the disabled child as adequately as the needs of non-disabled children are met.
34 C.F.R. § 104.33(b).

e.

Must provide education in the least restrictive environment to the maximum
extent appropriate to the needs of the disabled child, maintained by appropriate
supplemental aids and services, as close to home as possible. 34 C.F.R. §
I 04.34(a).

f.

Must provide comparable facilities, services and activities for disabled students.
34 C.F.R. § 104.34(d).

g.

Must provide appropriate evaluations before any significant change in educational
placements. 34 C.F.R. § 104.35(a).

h.

Must make placement decisions based on information from a variety of sources
which is documented and carefully considered, and must ensure that placement
decisions are made by a group of knowledgeable persons. 34 C.F.R. § l04.35(c).

i.

Must afford disabled students an equal opportunity to participate in non-academic
and extracurricular services and activities. 34 C.F.R. § 104.37(a).

10
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39.
The District and Ms Darci Love, in bad faith, with gross misjudgment or deliberate
indifference deprived Hallie of her rights under Section 504 of the Rehabilitation Act as set forth
herein and has engaged in retaliatory practices against both Hallie and her parents. The
deprivation of equal access to the education curricula, as well as the deprivation of special
education services or modifications and accommodations for a disabled student such as Hallie is
disability discrimination. The disability discrimination has adversely affected Hallie's education,
her self-esteem and her psychological well-being.
40.
School districts and public school agencies are prohibited from the use of criteria and
methods of administration that have the effect of subjecting qualified individuals with disabilities
to discrimination on the basis of disability, or have the purpose or effect of defeating or
substantially impairing accomplishment of the objectives of the program with respect to
individuals with disabilities. The District's policies, practices and procedures of failing to take
identify and evaluate Hallie's disabilities and their adverse impact on her education reflects a
violation of these regulations as well as a failure in its obligations to provide reasonable
accommodations to her. In addition, the District has interpreted its own policies to systemically
restrict access by disabled students to the modifications, accommodations, and special education
services under Section 504 and the Individuals with Disabilities Education Improvement Act.
Any reasonable and knowledgeable educational professional would know that the District
interpreted and applied the policy to restricted access by children with disabilities to readily
available modifications and accommodations.
RECORDS REQUEST

41.
The Plaintiffs are requesting a complete and comprehensive copy of the education
records within the District.
COMMUNICATION REQUEST

42.
The Newton/Jerve family is requesting that all communications regarding the issues
raised in this complaint proceed through Hallie's legal counsel. The District is welcome to
contact the Newton/Jerve family regarding emergencies and the day-to-day issues related to
Hallie that are outside the issues and facts set forth in this complaint.

V.

RELIEF

The Newton/Jerve, on behalf of their daughter, Hallie, would propose the following
remedies to address the District's denial ofa free appropriate public education under the IDEA
and Section 504:
I. Provision of an administrative hearing for all issues identified under the IDEA and
Section 504.
2. Immediately enjoin Ms Darci Love from further discriminatory or retaliatory acts against

II
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Hallie or her parents and remove Ms Love from any further decision making authority
regarding Hallie rights as a student with a disability.
3. The dismissal without prejudice for those claims that cannot be adjudicated within an
IDEA administrative hearing so the Plaintiffs may proceed with any discrimination,
constitutional and tort claims.
4. Amendment to the education records to remove the inflammatory and untrue allegations
of physician shopping or educational neglect.
5. Ordering the develop of an appropriate individualized education program with goals,
objectives and supports and services or a Section 504 plan necessary to address Hallie's
areas of identified need. The program must include a homebound component for those
periods of time during which Hallie's medical conditions adversely affect her ability to
attend in the school setting.
6. Ordering Hallie placed into another elementary school in a neighboring district in a
building that does not expose her to an environmentally hazardous school.
7. Determining that the District has violated Hallie's rights under the IDEA, Section 504,
state laws and rules to procedural and substantive safeguards and an appropriate
education.
8. Awarding Hallie appropriate compensatory education services to make up for the
resulting educational deprivations.
9. Awarding attorneys' fees and costs associated with these claims.
I0. Reducing all terms raised and resolved through this proceeding to an enforceable order or
consent decree.
11. Such other relief as the administrative law judge deems appropriate.

Respectfully submitted,
KANE EDUCATION LAW, LLC.

Dated: 13 March 2014

/s/ Margaret O'Sullivan Kane
Margaret O'Sullivan Kane /ID# 220243
Attorney for Student
I 032 Grand Avenue
Suite 202
Saint Paul, Minnesota 55105
651/222-8611
mkanerQ'Jkaneeducationlaw.com

VERIFICATION

12
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Due Process Hearing Req uest

The Individuals with Disabilities Education Act (IDEA) provides for due process hE arings to resolve
disputes relating to the identification, evaluation, placement, or the provision of a· ree appropriate public
education (FAPE) to a child with a disability. This form has been designed to assi, t you in filing a due
process hearing request You are not required to use this form; however, informal on with an asterisk is
required and must be provided.
Hearing Requested By:

_!_ Parent(s)

_ School District/Local Educ, lion Agency

Is this a request for an expedited due process hearing involving a disciplinary mal :er?

_!_ Yes_

No

A parent may request an expedited hearing only when the parent disagrees with I placement for
disciplinary removals or with a manifestation determination. A district may reques an expedited hearing
only when the district believes that maintaining the cunrent placement is substant ally likely to result In
injury to the student or others.

1. Student Information

•student Name: Baron Alexander Burnett_
Pre-K
Grade: __________ Birthdate: _41_2_31_20_1_2_________ ---- (mm/dd/yyyy)_
•
•
20551 Cypress Drive
*Address (or contact Information ,f homeless): ______________________
55024_
*City: Farmington_
•state: ___
M_N__ *Zip Code:

Aiken Road Elementary School
•Name of SchooI the Student Attends: _________________________ _
Farmington School I ,;strict 192
*Name or Number of School District of Parent's Residence:_
________ _

2. Complainant Information
'Name (Parent or District): _J__
u i
l e_&_M_ic_h_a_e_1
a_u_rn_e_tt_____________ ---------20551 Cypress Drive
*Address: ____________________________________
•Ci_
C de: 55024
ty: Farmington
•state: ___M_N__ *Zip o
._8umettJulie@outlool<.com
-998-4506
720_
*Phone: __
__________
__ _ E-ma,:1 _____________________

Attorney (if applicable)
3._
Name:

Parties are filing request for a Due process Hearing Pro Se

Address: ___________________________________
Phone: Office: _________ Cell phone: ________ _

Fax:

__
E-mail: ________________________________________
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Due Proce� Hearing Request Form

A. *Description of the Problem: Why are youtrequesting a hearing?tPlease des, ribe the nature of the
problem.tInclude facts such as relevant dates, events, and documents. (This s.t,ould describet
a problem that has occurred within the last two years.) Attach seperate page If 1eeded.
Unresolved disagreaments withl Fanmington School District 192 over th identification, evaluation,l educational placement,l
manifestation determination, and the provision of FAPE, free approprtate public education to a o ild, Baron Alaxanderl
Burnett, with a disability. The disagreements are concerning matters taken place over the pastyl iar, during the pupil's
enrollment in Farmington School District 192.l

B.t*ProposedtResolution: Please describe what you believe wouldtbe a possiblet solution totthe
problem.t(What dotyou want totaccomplishtby requesting this hearing?) Attach separate page if needed.
An appropriate identification, appropriate evaluations, appropriate educational placement; approIl riate manifestationl
determination,l and appropriate provision of FAPE andl related services.l

If a district requests a hearing: Attach a copy of the current or proposed IEP, ev iluation plan, any
relevant progress information, prior written notice, and a statement of the basic pn cedures and
safeguards for due process hearings.
4.tNotice of Complaintt
*You are required to provide a copy of this due process hearing request to ti e other partyt
(District or Parent). Retain a copy for your records.t
0_9_-2_8_-20_1
_________________
_6
Date Hearing Request sent to the District or Parent: _t

esti

cess Hearing
�

;Jj_2 ��7 ,/'---'!(,,"'------Date

Printed Name: __________________________________
6.tParent/Student E-mail permissiont
I permit the Minnesota Department of Education (MOE) and the Hearing Officer to ;hare information with
me, including hearing notices and decisions, via electronic mail. I understand that, ,lectronic mail may not
be a secure method of communication and release MOE and the Hearing Officer o · any inadvertent
brea
rivate d
~

-

Date

--+-1(_:i 7 /I<-r

If you have any questions concerning due process hearings or this form, t ease contact:
Minnesota Department of Education
Division of Compliance and Assistance
Due Process Hearing Coordinator
1500 Highway 36 West, Roseville, MN 55113-4266
Fax: 651-582-8613 TTY: 651-582-8 !01
Phone: 651-582-8518
Please mail or fax this form or request to the above address or fa, . number.
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Case Number
STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF EDUCATION
Missy LaTourell and Jeff MacKenzie (Parents),
on behalf of Zac MacKenzie (Student),

FIRST PREHEARING ORDER

v.
Independent School District 696, Ely Public
Schools (School District),
On May 29, 2019, the Minnesota Department of Education (Department) received
the Parents’ request for a special education due process hearing involving the School
District and Student. That same date, Administrative Law Judge Jim Mortenson was
appointed by the Department to be the independent hearing officer in this matter.
Mitchell J. Brunfelt, Colosimo, Patchin & Kearney, LTD., represents the School
District. Parents represent themselves and are without counsel.
Pursuant to Minn. R. 3525.4110 (2017), Minn. R. 1400.6500 (2017), Minn. Stat. §
125A.091, subd. 15,
IT IS HEREBY ORDERED:
1.
A telephone prehearing conference will be held on Tuesday, June 4, 2018,
at 9:30 a.m. 1 At the appointed hour, the parties are directed to:
0F

a.

Dial 1-888-742-5095 and, when prompted,

b.

Enter the conference code: 685 684 1864#

2.
The parties are to be prepared for the prehearing conference. At the
prehearing conference, the Administrative Law Judge will, among other things:
a.

Inform the parties of their rights should the dispute proceed;

If the parties request that the prehearing conference be rescheduled, they must mutually agree to a time
within the statutory timeframe and confirm the Administrative Law Judge’s availability with his legal
assistant.
1
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b.
Ensure Parents have been provided access to or copies of all
education records and ensure all required notices, information on Student’s
educational progress, and any other information the Administrative Law
Judge requests, is shared between the parties and copies provided to the
Administrative Law Judge;
c.
Encourage the parties to resolve the matter themselves, including
the use of a mediator;
d.
Clearly identify the questions the Administrative Law Judge must
answer to resolve the dispute and eliminate claims and complaints that are
frivolous or beyond the statute of limitations period. The Parents’ claim
appears to be (and this will be discussed to clarify):
Does the School District’s proposed individualized education
program (IEP) provide Student with a free appropriate public
education (FAPE) when it fails to include
?
e.
Clarify the relief sought by the Parents, to the extent known by the
Parents at this time.
f.
Discuss the School District’s response to the complaint. The School
District’s written response is due no later than 10 days following its receipt
of the complaint, pursuant to 34 C.F.R. § 300.508(f) (2018).
g.

Determine whether there are undisputed material facts;

h.
Set a scheduling order for all hearing activities including, but not
limited to, summary disposition if there are no material facts in dispute. The
final due date for a decision in this matter is July 13, 2019.
i.
Require the parties to establish lists of exhibits and witnesses
necessary for each party to make its case, address any requests to compel
the attendance of witnesses, and determine the necessity of any
accommodations or interpreters for individuals participating in the hearing;
j.

Determine the amount of time parties will have to present their cases;

k.
Determine the location of the hearing and whether it will be open to
the public;
l.
Determine whether opening and closing statements will be made
orally or in writing;
m.
Address any other matter raised by a party or the Administrative Law
Judge in managing the hearing process for this case.
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3.
Prehearing motions will not be considered without advanced permission of
the Administrative Law Judge. The Judge will use discretion in granting permission for
any prehearing motions. Permission will not be granted absent an affirmative showing
that the parties have attempted to resolve, in good faith, the dispute upon which the
proposed motion rests.
Dated: May 31, 2019

JIM MORTENSON
Administrative Law Judge
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OAH 5-1300MDE 16STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF EDUCATION
(Parent), on behalf of (Student),
v.

SECOND
PREHEARING ORDER

Independent School District No. (School
District).
This matter came before Administrative Law Judge Jim Mortenson for a
prehearing conference on February 1 and February 3, 2016, following the appointment
of Judge Mortenson by the Minnesota Department of Education (MDE) on January 25,
2016.
, LLC, appeared for the Parent. , Chartered, appeared for the School District.
Pursuant to Minn. Stat. § 125A.091 (2014), Minn. R. 3525.4110 (2015), and the
prehearing conference discussion,
IT IS HEREBY ORDERED:
Resolution
1.
A resolution meeting was held on January 29, 2016. The matter was not
resolved and the parties continue to discuss possible resolution. The parties are
encouraged to resolve this matter themselves and are to inform the Judge as soon as
possible if they do. If the parties agree to use a mediator they may request a mediator
from the MDE or the Office of Administrative Hearings.
Interim Relief
2.
Parent requested interim relief at the prehearing conference, consistent
with some of the relief she has requested for the claims she made in her complaint but
without any factual or legal support. There is no legal or factual basis in the record to
grant interim relief.
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Protective Order
3.
The parties have agreed to discuss and attempt to agree on a protective
order prior to the School District’s provision of a video recording to Parent. When the
parties agree on the language for a protective order, they may submit a proposed
protective order to the Judge for review and signature. If the parties reach an impasse
on the language for a protective order, they may submit their respective proposed
protective orders to the Judge for review and the Judge will issue an appropriate
protective order.
Issue
4.
The issue to be resolved at hearing is: Did the School District deny
Student a free appropriate public education (FAPE) when, during the 2015-16 school
year, school personnel did not follow Student’s individualized education program (IEP)
when addressing challenging behaviors, and the IEP was not revised to provide special
education and related services, supplementary aids and services, and staff supports to
deal with Student’s challenging behaviors?
Relief Sought
5.

Parent is currently seeking the following possible relief 1:
0F

a. Placement of Student in a neighboring school district, but not the
____________School District;
b. Unspecified compensatory education;
c. Behavioral interventions, based on data collected about Student’s
behavior; and
d. Training and support for School District staff from an outside
organization qualified to train on behavior interventions for
students.
Response to Complaint
6.
The School District filed a comprehensive response to the complaint on
February 2, 2016. It is noted that the School District disputes that is has failed to follow
Student’s IEP. The School District asserts that it has conducted a functional behavior
assessment (FBA), and based on that assessment that it has made proposals to
change Student’s IEP to address her changing needs, including the provision of a
behavior intervention plan.
If Student is entitled to any relief to address the alleged denial of FAPE, the relief will be based on
evidence in the record, equitable considerations, and what is necessary to correct the denial of FAPE.
See Sch. Comm. Of Burlington v. Department of Education of Massachusetts, 472 U.S. 359, 369 (1985)
(“[T]he relief is to be “appropriate” in light of the purpose of the Act.”)
1
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e-Filing
7.
The parties shall file all necessary notices, documents, and other
necessary information with the Office of Administrative Hearings through its e-Filing
system at http://mn.gov/oah/forms-and-filing/efiling/.
Motion Schedule
8.
Reasonably anticipated prehearing motions may be filed no later than
February 23, 2016. Responses to any such motions must be filed within four (4)
business days. (Response by February 29, 2016, if a motion is filed on February 23,
2016.)
9.
The Administrative Law Judge requests that all memoranda submitted
with motions for summary disposition comply with the format set forth in Minn. Gen. R.
Prac. 115.03(d), and include, most importantly, a numbered recital by the moving party
of all material facts as to which there is no genuine dispute, along with a specific citation
to that part of the record supporting each fact. The party opposing the motion shall, in
like manner, make a recital of any material facts claimed to be in dispute.
Hearing Disclosures
10.
Witness lists and proposed exhibits are to be exchanged and filed by 4:30
p.m. on Wednesday, March 9, 2016. The parties must also file a trial brief with their
witness list and exhibits, which briefly describes what each document or witness is
intended to show or prove. A hard copy of disclosed documents must be provided to the
Judge on the day of the hearing in a three-ring tabbed binder. Lengthy documents must
include page numbers. Duplicate documents will not be admitted.
Hearing
11.
All disclosed documents will be entered into the record prior to the
presentation of cases unless no trial brief has been provided describing the purpose of
each document to meeting the elements of the party’s case or if the opposing party
objects to a document. Documents that are not entered into the record prior to the
presentation of cases may be offered for inclusion in the record as part of the
presentation of a case.
12.
The parties are to stipulate to facts and exhibits that will not be
objectionable and file joint exhibits and a list.
13.
The Parents carry the burden of persuasion and will present their case
first. Parents expect to present up to eight (8) witnesses and will be provided up to one
and a half days to present their case. The School District expects to present up to eight
(*) witnesses and will be provided up to one and a half days to present its case. The
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majority of witnesses to be called will likely be on both parties’ witness lists. This will be
taken into consideration during the course of the hearing and a party’s hearing time will
not be reduced because of this.
14.
The hearing will be held at a location within the School District, pursuant to
Minn. Stat. § 125A.091, subd. 12 (2015). The School District will locate an appropriate
location and provide the address of the hearing location to the Parent and
Administrative Law Judge no later than February 12, 2016.
15.
The hearing will be held beginning on Wednesday, March 16, 2016, and
continuing through Friday, March 18, 2016. The hearing will commence at 9:00 a.m.
and is expected to recess by 5:00 p.m. each day.
16.
otherwise.

The hearing will be closed to the public, unless the Parents request

17.
The parties have not requested any accommodations for the hearing. The
Administrative Law Judge and Counsel will attempt to use electronic documents during
the hearing, but paper documents will be available and used if necessary.
18.
Each party will be permitted to make a brief opening statement at the
commencement of the hearing. The parties will be permitted to file written closing
arguments no later than 4:30 p.m. on March 25, 2016. Written closing arguments may
not exceed 25 pages.
Dated: February 5, 2016

JIM MORTENSON
Administrative Law Judge
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______________

MDE#_______________

EXP DPH? __
7 days:___ 20 Sch dys:___
Filed date:
Appt date:________ PHC due date: _______
10 Sch dys post:___
10 days:______ 15 days:_____ 30 days:_______ 45/75 days:______ _ (apply reg timelines if
summer)
1.
Are the following accurate?:
Student Name:

____ ______ __ DOB:______ ____ _________

School Dist:__________________________ School:_____________________________
Parent(s):_______________________

_______________________________

Parent Counsel:_________________________________________________________
District Counsel:________________________________________________________
PHC 1 (within 5 bus. days of appointment):_______________ PHC 2:_______________
2.

Rights if proceed to hearing (34 CFR 300.512): 1) Be accompanied and advised by counsel
and by individuals with special knowledge or training with respect to the problems of
children with disabilities; 2) Present evidence and confront, cross-examine, and compel the
attendance of witnesses; 3) Prohibit the introduction of any evidence not disclosed at least 5
business days prior to the hearing; and 4) at the option of the parents, obtain a written or
electronic verbatim copy of the hearing record and the hearing decision.
Specific rights of parents: 1) Have the Student present at the hearing; 2) Open the hearing to
the public; and 3) Obtain the record of the hearing and decision at no cost.

3.

Any prior or outstanding hearings, complaints, or decisions within the last 2 years?

4.

Any other school districts or entities involved? Any related case(s) to consider consolidating?

5.

Resolution activities (including date & who will inform of outcome) and possible
settlement? (Parties encouraged to use mediation or other ADR.):

6.

Sufficiency notice (address if filed):

7.

Parental access to records? Notices and educational progress info shared?

8.

Stay put issues?

9.

Evaluation of Student required?
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10.

Issues to be resolved at hearing (including specifics of IEP alleged to be inappropriate, and
citations/elements of issues):

11.

Proposed relief:

12.

Response to complaint? (If not yet filed, set next PHC to proceed with this and remainder
of questions.)

13.

Undisputed facts:

14.

Resolve without evidentiary hearing? ___ Process:

15.

Witnesses (names or titles, nature of testimony, subpoenas):
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16.

The time each party anticipates it will require to present case:

17.

Burden of proof and order of presentation:

18.

The date(s) of the hearing & HOD due date:

19.

Will extension be necessary? If so, what is good cause?

20.

Prehearing disclosure date/ trial briefs (including lists of evidence and what each
document/witness is offered to prove), no duplicate docs:

21.

Scheduling for anticipated motions:

22.

Location of hearing:

23.

Closed hearing?

24.

Accommodations or technology required?

25.

Written or Oral opening & closing statements?

26.

Questions for ALJ?
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SAMPLE DECISION TEMPLATE

OAH 5-1300MDE 18- -H

STATE OF MINNESOTA
OFFICE OF ADMINISTRATIVE HEARINGS
FOR THE DEPARTMENT OF EDUCATION
(Parents), on behalf of

(Student),

v.
Independent School District
Schools (School District).

,

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND ORDER

Public

This matter came on for hearing before Administrative Law Judge
July 10 and 11, 2018. The matter was heard at
High School,
,
, Minnesota, within the boundaries of the School District.
, Chartered, represent Independent School District
Schools (School District or District).
, LLC, represents
and
and
(Student).

on
Street, Room
,

Public
(Parents),

PROCEDURAL HISTORY
On
, Parents filed a due process hearing complaint with the Minnesota
Department of Education (Department or MDE).
On
, the parties convened for a prehearing conference with the
Administrative Law Judge at which various deadlines were established and the
evidentiary hearing was set for
.1
0F

On
, the School District moved for summary disposition. 2 On
, Parents filed a Response to the Motion. 3 The Administrative Law Judge denied the
School District’s Motion on June 26, 2018. 4
1F

2F

3F

On
, the Administrative Law Judge issued a Protective Order based on
agreement of the parties. 5
4F

Second Prehearing Order ( ,
).
School District’s Motion for Summary Disposition and Memorandum of Law in Support of Motion for
Summary Disposition ( , ).
3 Parents’ Response to Motion for Summary Disposition (
, ).
4 Order on School District’s Motion for Summary Disposition (
,
).
5 Protective Order (
,
).
1
2
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The evidentiary hearing was held in the School District on

and

20 .

Six witnesses testified at the hearing. The Parents called three witnesses:
Student’s Mother;
, expert behavioral analyst; and Dr.
, expert in
emotional and behavioral disorders (EBD). The School District also called three
witnesses:
, special education EBD teacher;
, school social
worker; and
, Director of Student Services. Twenty exhibits were entered into
the record on behalf of Parents. Nine exhibits were entered into the record on behalf of
the School District.
STATEMENT OF THE ISSUE
Did the School District deny Student a free appropriate public education (FAPE)
when the IEP proposed on
:
a. Reduces special education and related services during the summer;
b. Does not include behavioral supports; and
c. Does not include instruction and supports for accessing and benefitting
from extracurricular and other non-academic activities as well as
postsecondary transition?
SUMMARY OF CONCLUSIONS
The School District denied Student a FAPE when it failed to propose an IEP
reasonably calculated to enable Student to make progress appropriate in light of
Student’s circumstances. The IEP inappropriately reduced the special education and
related services Student required during the summer of 2018. The IEP did not include
appropriate behavioral supports. Finally, the IEP did not include appropriate instruction
and supports designed to enable Student to access and benefit from extracurricular and
other non-academic activities and postsecondary transition.
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Based upon all the proceedings herein, the Administrative Law Judge makes the
following:
FINDINGS OF FACT
I.

Student’s Background
1.

II.

Student is

IEP Proposal

2.
attended:

On

, an IEP team meeting was held. 6 The following people
5F

•
•
•
•
•
•
•
3.

Parents;
Regular Education Teacher;
Dr.
;
, Behavior Analyst;
, Director of Special Education;
, Special Education Teacher; and
, Other Health Disabilities Specialist. 7
6F

The School District staff brought a draft IEP to the meeting, 8 as did Dr.
7F

.9
8F

4.
At the meeting, Parents, through their experts, proposed the following
annual goals:

5.

•

Student will increase

;

•

Student will increase

. 10
9F

The Parents proposed the following services and accommodations:
Special Education and Related Services –
•

EBD Services five days per week for 90 minutes per session at

;

•

Individualized general education instruction five days per week for
90 minutes per session at
. 11
10F

Testimony (Test.) of Parent, Trans. Vol. 1 at 41; Ex. 107.
Exhibit (Ex.) 107 at 1.
8 Ex. 4; Ex. 107.
9 Test. of
, Trans. Vol. 2 at 193-194; Ex. 18 (Draft IEP prepared by
10 Ex. 18 (Draft IEP from
dated
) at 0004-0008.
11 Ex. 18 at 0009-0010.
6
7
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Accommodations and Modifications –
Direct instruction in organization and planning;
Extra time to complete tests;
Modified assignments and extra time to complete work;
Preferential seating;
Presentation of information in a variety of formats;
Provision of written and oral instructions;
Assistance in developing and maintaining an organizational system;
Positive prompting and feedback; and
Non-social cuing. 12

•
•
•
•
•
•
•
•
•

11F

The proposed plan also included support for school personnel to receive training on
Student’s disabilities, triggers of arousal, and needed coping strategies. 13
12F

6.
Following the IEP team meeting, certain school staff met again, repeatedly
over several days. 14 The School District considered the information and reports provided
by Parents’ experts. Parents and Parents’ experts were not a part of these discussions. 15
The School District made minor changes and then sent the proposed IEP to Parents on
April 13, 2018. 16
1 3F

14F

15F

7.
The School District did not explain, in its prior written notice to Parents, why
it rejected nearly all of their proposals. 17 The School District determined that its own
employees could provide appropriate services under the IEP. 18
16F

17F

8.
The IEP proposed by the School District identifies three post-secondary
goals for Student:
(1) Attending a four-year college or university following high school graduation,
anticipated in June 2020;
(2) Increasing Student’s awareness of post-secondary education and training
options in order to access employment following high school; and
(3) Increasing Student’s self-awareness of
disability and its day-to-day
influence on
life along with increasing Student’s awareness of community
recreation and leisure options. 19
18F

Ex. 18 at 0010.
Id.
14 Test. of
, Trans. Vol. 2 at 395-396.
15 Id. at 407-409.
16 Id. at 395-396.
17 Ex. 109 (Prior Written Notice dated April 13, 2018).
18 Id. at 181.
19 Ex. 107 at 4-6.
12
13
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9.
The IEP also establishes annual goals for Student relating to: (1) managing
Student’s schedule independently; (2) exploring post-secondary options; (4) career
planning; (5) recognizing how Student’s disability affects Student’s life; and (6)
discovering leisure and extracurricular activities. 20
19F

10.

The School District’s IEP includes the following services:

Transition Services:
•

Job and post-secondary option exploration from Vocational Rehabilitation
Services. 21
20 F

Special Education and Related Services:
•

EBD direct services three times per week for 60 minutes each at
Library;

Public

•

OHD direct services three times per week for 60 minutes each at
Library;

Public

•

Psychological direct services once per month for 45 minutes; and

•

Social work direct services once per week for 45 minutes at
Library 22

Public

2 1F

Supplementary Aids and Services, Program Modifications, and Supports:
•

Student allowed to work at own pace on academic tasks and to provide
input, along with teachers, on time limits for tests and assignments;

•

Dates for tests and due dates for assignments written in Student’s preferred
organizational system (i.e. planner);

•

Student will be provided with a quiet place for breaks when needed;

•

Student will have the opportunity to participate in large group activities
during the academic day, such as assemblies and field trips;

•

Staff working directly with Student will receive training regarding Student’s
arousal triggers, how to avoid these triggers, and coping strategies to use
when arousal occurs;

Id.
Ex. 107 at 6.
22 Id. at 7-8.
20
21
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•

Monthly services from the school psychologist, who will also provide
consultation to staff and communicate with outside service providers;

•

Student’s school case manager will consult, as appropriate, with outside
service providers;

•

Student will review the School District’s Athletic and Activities Department
and Community Education Department publications that provide
information on small and large group activity opportunities both during and
outside of school; and

•

Adjusted attendance policy to accommodate Student’s need for a shortened
day. 23
22 F

11.
The IEP also provides Student with extended school year (ESY) services
from June 11, 2018 through July 31, 2018, though the IEP reduces special education
(EBD and OHD) instruction from three times per week to one time per week. 24 During
ESY, Student receives the following general accommodations:
23F

•

Student will be allowed to work at own pace on academic tasks;

•

Dates for tests and due dates for assignments will be written into Student’s
planner;

•

Student will be provided a quiet place for breaks when needed. 25
24F

12.
The IEP ends ESY services after July 31, 2018 because of staffing
challenges. 26
25F

III.

IEP Implementation

13.
The initial IEP is being implemented pending resolution of Parents’ due
process complaint.
14.
IV.

Social Work Services
15.

Id. at 8-9.
Id. at 9-10.
25 Id. at 10.
26 Test. of
23
24

, Trans. Vol. 2 at 396-397.
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Psychological Services
16.

17.
Any fact in the memorandum below that is material and not reflected in the
findings of fact above is hereby adopted as a finding of fact.
Based upon the above findings of fact, the Administrative Law Judge makes the
following:
CONCLUSIONS OF LAW
1.
The Administrative Law Judge and the Commissioner of Education have
jurisdiction in this matter. 27
26F

2.
Local standards, state statutes, the rules of the Department, and federal
law, provide the legal basis for this decision. 28
27F

3.
The burden of proof is on Parents as the party seeking relief. 29 Parents must
prove facts in their favor by a preponderance of the evidence. 30
28F

29F

4.
The IDEA requires states to ensure all children with disabilities residing in
the state have available to them a FAPE. 31 A FAPE for a child with a disability under the
IDEA is defined as:
30F

special education and related services that(a)

Are provided at public expense, under public supervision and
direction, and without charge;

(b)

Meet the standards of the SEA, including the requirements of
this part;

(c)

Include an appropriate preschool, elementary school, or
secondary school education in the State involved; and

Minn. Stat. § 125A.091, subd. 12.
Minn. R. 3525.4420 (2017).
29 Minn. Stat. § 125A.091, subd. 16 (2016).
30 Minn. R. 1400.7300, subp. 5 (2017).
31 20 U.S.C. § 1412(a)(1)(A) (2012); Forest Grove School Dist. v. T.A., 557 U.S. 230, 232, 129 S. Ct. 2484,
2487 (2009).
27
28
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Are provided in conformity with an individualized education
program (IEP) that meets the requirements of §§ 300.320
through 300.324. 32
31F

5.
Generally, a “determination of whether a child received a FAPE must be
based on substantive grounds.” 33 “To meet its substantive obligation under the IDEA, a
school must offer an IEP reasonably calculated to enable a child to make progress
appropriate in light of the child’s circumstances.” 34 A public school district is not required
to “maximize a student’s potential or provide the best possible education at public
expense.” 35 However, “[p]rogress through [the educational] system is what our society
generally means by an ‘education.’ And access to an ‘education’ is what the IDEA
promises.” 36
32F

33F

34F

35F

6.
“The IEP is the means by which special education and related services are
‘tailored to the unique needs’ of a particular child.” 37 An IEP must include, among other
things:
36F

•

A statement of the child’s present levels of academic achievement and
functional performance which describes how the child’s disability affects the
child’s involvement and progress in the general education curriculum;

•

Measurable annual goals, including academic and functional goals,
designed to meet each of the child’s needs that result from Student’s
disability to enable Student to be involved in and make progress in the
general education curriculum, and meet each of Student’s other educational
needs that result from Student’s disability; and

•

Special education and related services that will be provided to enable the
child to: advance appropriately toward attaining the annual goals; be
involved in and make progress in the general education curriculum; and be
educated and participate with other children with and without disabilities in
academic and non-academic activities. 38
37 F

7.
Services during breaks in regular school programming must be provided to
a student with a disability when the IEP team determines such services are necessary to
provide a FAPE. This is referred to as “extended school year” (ESY) services. 39
3 8F

34 C.F.R. § 300.17 (2017).
34 C.F.R. § 300.513(a)(1) (2017).
34 Endrew F. ex rel. Joseph F. v. Douglas County School Dist. RE-1, 137 S.Ct. 988, 999 (2017).
35 M.M. v. District 0001 Lancaster County School, 702 F.3d 479, 485 (8th Cir. 2012), citing Park Hill Sch.
Dist. v. Dass, 655 F.3d 762, 766 (8th Cir. 2011).
36 Id.
37 Endrew F., 137 S.Ct. at 994, citing Board of Ed. of Hendrick Hudson Central School Dist. v. Rowley, 458
U.S. 176, 181, 102 S.Ct. 3034 (1982).
38 20 U.S.C. § 1414(d)(1)(A)(i).
39 34 C.F.R. § 300.106; Minn. R. 3525.0755 (2016).
32
33
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8.
A child with a disability is entitled to nonacademic and extra-curricular
services and activities, provided with necessary supplementary aids and services so that
a child with a disability has “an equal opportunity for participation in those services and
activities.” 40 The IEP team determines what activities and services are appropriate for
inclusion in a student’s IEP. 41
3 9F

40F

9.
For students who are 14 years of age and older, the IEP must include
appropriate measurable postsecondary goals and the services to assist the child in
meeting those goals. 42 Postsecondary goals are “those goals that a child hopes to
achieve after leaving secondary school (i.e. high school).” 43
41F

42F

10.
The School District denied Student a FAPE when the IEP it proposed and
implemented failed to include special education and related services to Student that were
reasonably calculated to enable Student to make progress in light of Student’s
circumstances. Specifically, the School District failed to include:
a. Sufficient special education and related services during the summer of
2018;
b. Sufficient behavioral supports;
c. Sufficient instruction and supports for accessing extra-curricular and other
non-academic activities; and
d. Appropriate transition services.
11.
An Administrative Law Judge has authority to determine issues concerning
the provision of a FAPE to a child with a disability. 44 Any remedy that may be required
must be “’appropriate’ in light of the purpose of the [IDEA].” 45 An appropriate remedy must
be based on the factual record. 46
4 3F

44F

45F

12.
As relief for the inappropriate IEP proposed by the School District Student
is entitled to an IEP that includes:
•
•
•

EBD teacher, five times weekly for 90 minutes per session;
One-on-one academic instruction, five times weekly for 90 minutes per
session.
Postsecondary transition services, two times monthly for 90 minutes per
session.

34 C.F.R. §§ 300.107(a), .117; Independent School District No. 12 v. Minnesota Dept. of Educ., 788
N.W.2d 907, 915-16 (Minn. 2010).
41 34 C.F.R. §§ 300.107(a), .117; Independent School District No. 12, 788 N.W.2d at 915-16.
42 20 U.S.C. § 1414(d)(1)(A)(i)(VIII); Minn. R. 3525.2810, subp. 1(A)(7) (2016).
43 71 Fed. Reg. 46668 (2006).
44 Minn. Stat. § 125A.091, subd. 18(b)(5) (2017).
45 School Committee of Town of Burlington, Mass. V. Department of Education of Mass., 471 U.S. 359,
369, 105 S.Ct. 1996, 2002 (1985).
46 Independent School Dist. No. 284 v. A.C., 258 F.3d 769, 779 (8th Cir. 2001).
40
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Nonacademic and extracurricular activities with assistance, one time
weekly for 120 minutes per session.
Parent counseling and training, once weekly for 60 minutes per session.
Training for school staff working with Student, once quarterly for 60 minutes
per session.
Instruction and related services provided during breaks in programming
lasting more than three days.
Letter grades upon completion of academic content.
.

13.
Any conclusion of law in the memorandum below that is not reflected above
is hereby adopted into these conclusions of law.
Based upon the foregoing conclusions of law, and for the reasons explained in the
memorandum below, the Administrative Law Judge makes the following:
ORDER
Student’s IEP is immediately revised to include:
1. The services of an EBD teacher to provide instruction to Student
so that she can effectively implement coping strategies. The EBD teacher
will also provide Student with behavioral skills training to improve
executive functioning when under stress and to meet behavioral goals. This
instruction will be provided five times weekly for 90 minutes per session,
and reviewed at the next quarterly IEP team meeting.
2. One-on-one academic instruction to earn academic credits while preparing
to transition to a less segregated setting. This instruction will be provided
five times weekly for 90 minutes per session, and reviewed at the next
quarterly IEP team meeting.
3. Postsecondary transition services from an appropriate service provider
knowledgeable about the transition to college, able to assist Student in
managing that transition, and preparing Student to self-advocate with
regard to
needs upon transition. This service will be provided two times
monthly for 90 minutes per session, and reviewed at the next quarterly IEP
team meeting.
4. Assistance from an appropriate service provider with nonacademic and
extracurricular activities, and postsecondary activities related to
employment, recreation and leisure, and community living skills. The
service provider will also be knowledgeable about travel training and work
with Student to complete associated tasks independently. This service will
be provided one time weekly for 120 minutes per session, and reviewed at
the next quarterly IEP team meeting.
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5. Parent counseling and training to help Parents: understand Student’s
mental health issues; implement therapeutic recommendations; and follow
Student’s behavior skills development plans to meet behavioral goals. This
service will be provided once weekly for 60 minutes per session, and
reviewed at the next quarterly IEP team meeting.
6. Training for school staff working with Student about school anxiety.
Specifically, the training will inform staff about Student’s disabilities,
.
This training will occur once quarterly (every three months) for the next year,
for 60 minutes per session, beginning before the start of the 2018-19 school
year.
7. Instruction and related services provided during breaks in programming
lasting more than three days. The need for and amount of ESY will be
reviewed and revised before the start of the 2019-20 school year.
Dated:

Administrative Law Judge

NOTICE
Pursuant to Minn. Stat. § 125A.091, subd. 24 (2016), and 34 C.F.R. § 300.516
(2017), a party may seek review of this decision in the Minnesota Court of Appeals or in
United States District Court, consistent with federal law. A party must appeal to the
Minnesota Court of Appeals within 60 days of receiving the hearing officer’s decision.
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MEMORANDUM
I.

Introduction

II.

Legal Question

III.

Credibility Determinations

IV.

The IEP

IEPs are built sequentially. 47 The foundation of an IEP is the statement of the
student’s present levels of academic achievement and functional performance (often
referred to the levels of educational performance). Then annual academic and functional
goals are set. The IEP team must then determine all of the various kinds of special
education and related services, supplementary aids and services, program modifications
and teacher supports that will be provided to help the student reach the annual goals,
make progress in the curriculum, participate in nonacademic and extracurricular activities,
and be with other children with and without disabilities. There are myriad other
requirements for the IEP which then have to be determined and included, most of which
are not relevant to the present matter. The components relevant to the analysis of this
case are addressed below.
46 F

A.

Present Levels of Educational Performance

This analysis must start with an examination of Student’s present levels of
academic achievement and functional performance. This necessarily includes how
Student’s disability affects Student’s involvement and progress in the general education
curriculum. 48
47F

B.

Postsecondary Goals

For children ready for transition planning, the IEP must include “[a]ppropriate
measuarable postsecondary goals based upon age appropriate transition
assessments[.]” 49 The IEP team, including Parents, agreed upon the following
postsecondary goals for Student:
48F

See 34 C.F.R. § 300.320.
34 C.F.R. § 300.320(a); 20 U.S.C. § 1414(d)(1)(A).
49 34 C.F.R. § 300.320(b)(1); Minn. R. 3525.2850, subp. 1(7) (2016) (Minnesota requires transition planning
beginning at age 14 as opposed to age 16 under federal law.)
47
48
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Annual Goals

An IEP must include a “statement of measurable annual goals, including academic
and functional goals[.]” 50 The annual goals must be designed to “[m]eet the child’s needs
that result from the child’s disability to enable the child to be involved in and make
progress in the general education curriculum; and [m]eet each of the child’s other
educational needs that result from the child’s disability[.]” 51 The IEP team, including
Parents, agreed upon the following annual goals for Student:
49 F

50 F

D.
Special Education, Related Services, Supplementary Aids and
Services, Program Modifications, Support for Staff, and Transition Services
A panoply of various kinds of services may be provided to children with disabilities.
The required services must be stated in the IEP. These include services to:
enable the child(i) To advance appropriately toward attaining the annual goals;
(ii) To be involved in and make progress in the general education
curriculum…and to participate in extracurricular and other nonacademic
activities; and
(iii) To be educated and participate with other children with disabilities and
nondisabled children[.] 52
51F

The IEP must also state when these services will begin, “and the anticipated frequency,
location, and duration of the services and modifications.” 53 Transition services must also
be included in the IEP for children who are old enough, such as Student. 54
52 F

53F

The IEP proposed by the School District in April 2018, included the following
relevant services and modifications:

34 C.F.R. § 300.320(a)(2).
Id.; see also Minn. R. 3525.2810, subp. 1(A)(2) (2016).
52 34 C.F.R. § 300.320(a)(4); Minn. R. 3525.2810, subp. 1(A)(3) (2016).
53 34 C.F.R. § 300.320(a)(7); Minn. R. 3525.2810, subp. 1(A)(6) (2016).
54 34 C.F.R. § 300.320(b)(2); Minn. R. 3525.2810, subp. 1(A)(7).
50
51

(c)2019, James Mortenson

Page 42 of 43

18th National IDEA Academy

V.

Basic Hearing Procedures

Analysis

In addition to a discussion at an IEP team meeting to develop an IEP, 55 the School
District is required to provide parents with written notice explaining why it is proposing or
refusing to initiate or change the provision of FAPE to their child. 56 The written explanation
the School District provided for the proposed services was that it was ordered to “prepare
an initial IEP for the student.” 57 The School District provided no substantive explanations
for its proposals, or for its refusals of programming proposed by Parents. The School
District failed to expound its rationale at the hearing.
54F

55F

56F

[Witnesses] provided thorough and thoughtful explanations for their proposals for
services. 58 The IEP team must grapple with Student’s severe anxiety aggressively and
intelligently. The Parents have convincingly demonstrated the School District’s IEP is not
reasonably calculated to enable Student to make progress in light of Student’s
circumstances and, therefore, denies Student a FAPE.
5 7F

First, Student requires intensive special education and related services to
Second,

.

.

Third, Student’s postsecondary transition plan is missing key components.
Parents convincingly demonstrate the services and supports necessary for Student’s
postsecondary planning, including postsecondary education, employment, recreation and
leisure, and daily living skills. Their proposed services are reasonably calculated to help
Student reach
postsecondary and annual goals. The current School District IEP is
not.
Finally, Parents have convincingly demonstrated Student requires
VI.

.

Conclusion

The School District denied Student a FAPE when it proposed an IEP that was not
reasonably calculated to enable
to make progress in light of
circumstances. For
the reasons described above, the services and supports described in the Order above
are necessary to provide Student a FAPE until the IEP team determines the services
need to be changed, based on Student’s unique needs.
[Initials]

See 34 C.F.R. §§ 300.321, .322, .324, .328, .501(b).
34 C.F.R. § 300.503.
57 Ex. 109 at 181.
58 See Exs. 105, 106.
55
56
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CASE LAW
Supreme Court
Board of Education of the Hendrick Hudson Central School District v. Amy
Rowley, 458 U.S. 176 (1982): FAPE
Irving Ind. School District v. Tatro, 468 U.S. 883 (1984):CIC - medical services
v. related services (CIC)
Burlington School Comm. Massachusetts DOE, 471 U.S. 359 (1985):
reimbursement to parents for unilateral private placement
Honig v. Doe, 484 U.S. 305 (1988)
Stay-put: district may not unilaterally exclude student for dangerous,
disruptive conduct that results from disability
Florence County School District 4 v. Carter, 510 U.S. 7 (1993): court may order
reimbursement for parents’ unilateral placement at school that is not approved
by the state
Cedar Rapids Comm. School District v. Garrett F., 526 U.S. 66 (1999): on
ventilator; medical service v. related service; no cost consideration
Schaffer v. Weast, 546 U.S. – (2005): burden of proof on party seeking relief
Arlington Central School District v. Murphy, 548 U.S.--- (2006): attorney fees
Endrew F. v. Douglas County School District RE1,137 S. Ct. 988, 2--- :
“appropriately ambitious in light of the child’s circumstances”
On remand from 10th Cir.: IEP did not meet “undeniably higher
standard” when it had same goals as student’s 3 prior IEPs w/minor changes
Child Find
M.G. v. Williamson County Schools, 71 IDELR 102 (6th Cir.): must show that
district overlooked clear signs of disability and was negligent in failing to
evaluate or that there was no rational justification for not evaluating
IEP Goals
Menthalton School District v. D.W., 70 IDELR 247 (E.D. Pa. 2017): annual
goals not based on appropriate baseline data likely to result in FAPE denial
S.B. v. New York City DOE, 70 IDELR 221 (E.D.N.Y. 2017): annual goals must
align with student’s needs not with grade level expecctation
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Statute of Limitations
Avila v. Spokane School District, 852 F. 3d 936, 69 IDELR 202 (9th Cir. 2017:
must file within two years of discovering district’s alleged wrong-doing (on
remand, claims found untimely)
E.G. v. Great Valley School District, 70 IDELR 3 (E.D. Pa. 2017): IHO must
determine KOSHK date for each violation
Damaracus S. v. District of Columbia, 67 IDELR 239 (D.D.C. 2016): complaint
must be filed within two years of KOSHK date; IHO must determine when each
alleged violation should have been apparent to layperson; lack of progress
insufficient to put parents on notice
Residency
A.P. v. Lower Merion School District, 71 IDELR 188 (E.D. Pa. 2018): IDEA
hearing officer has jurisdiction to resolve residency disputes for IDEA eligible,
students suspected of having disability – residency is threshold issue,
prerequisite to FAPE entitlement
Bullying
T.K. and S.K. v. New York City DOE, 810 F/3d 869, 67 IDELR 1 (2nd Cir. 2016):
district’s refusal to discuss bullying during IEP development significantly
impeded parent’s right to participate in IEP process
Stay-put
John M. v. Board of Education of Evanston Township High School Distrct 202,
502 F. 3d 708 (7th Cir.2007): generally not necessary to go outside of 4 corners
of IEP to determine if placement is then current educational placement; must
produce same overall educational experience as previous placement as closely
as possible
Thomas v. Cincinnati Board of Education, 918 F.2d 618, 625-626 (6th Cir.
1990): operative placement actually functioning at time dispute first arises
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Disciplinary hearings Under the IDEA
St. Paul, Minnesota
July 10, 2019
Presented by Steve Elliot & Ian Spechler
Administrative Law Judges
Texas State Office of Administrative Hearings

1

Opinions expressed herein are those of the
presenters and are not official statements on
behalf of the Texas State Office of
Administrative Hearings. These materials are
presented for educational purposes and do not
substitute for independent legal research.

2

School District Authority
• Following School District Student Code of
Conduct.
• Disability Discrimination Prohibited.
• What Constitutes A Change Of Placement.
• Manifestation Determination Review (MDR)
Requirement.
• Removals For Conduct Not a Manifestation.
• What Happens IF Conduct Is A Manifestation.

3
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School District Authority
• In your books, please turn to hypothetical
number 1 and discuss with your peers.

4

Expedited Claims
• Determining claims Subject To An Expedited
Hearing.
• Bifurcating Claims Into Expedited Case and
FAPE case.
• Timing Of Expedited Cases & Decisions.

5

Expedited Claims
• In your books, please turn to hypothetical
number 2 and discuss with your peers.

6
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Preliminary Issues
• Student’s Placement Pending Hearing.
• Student’s Services Pending Hearing.
• Authority To Review Discipline Imposed.

7

Preliminary Issues
• In your books, please turn to hypothetical
number 3 and discuss with your peers.

8

Challenges to the MDR
• MDR meeting Within 10 days Of Decision To Discipline
Student.
• IEP Team Must Review All Relevant Information.
• Conduct Caused By Disability Or Directly And Substantially
Related To Disability.
• What Types Of Evidence Can Establish Causal Connection.
• Conduct A Direct Result Of School District’s Failure To
Implement IEP.
• What If Student’s IEP Is Not Appropriate To Address
Student’s Needs.
• Remedies In MDR Challenge Case.

9
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Challenges to the MDR
• In your books, please turn to hypothetical
number 4 and discuss with your peers.

10

Special Circumstances Removals
•
•
•
•
•
•

Length Of Removal.
Relationship To MDR.
Weapon Offense.
Interplay With Gun Free Schools Act.
Drugs & Controlled Substances.
Inflicting Serious Bodily Injury.

11

Special Circumstances Removals
• In your books, please turn to hypothetical
number 5 and discuss with your peers.

12
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School District Initiated Removal
•
•
•
•

Substantially Likely To Result In Injury.
Evidence To Support Likely To Result In Injury.
Length Of Removal.
Nature Of Removal Placement.

13

Protections for Students Not Eligible
•
•
•
•
•

Deemed To Have Knowledge Standard.
Compared To Child Find Standard.
Exceptions To Deemed Knowledge.
Remedies If Deemed Knowledge Is Found.
Placement During Hearing.

14
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Disciplinary hearings Under the IDEA
18th National Academy for IDEA Administrative Law Judges & Impartial Hearing Officers
St. Paul, Minnesota
July 10, 2019
Presented by Steve Elliot & Ian Spechler
Administrative Law Judges
Texas State Office of Administrative Hearings

Opinions expressed herein are those of the presenters and are not official statements on behalf of
the Texas State Office of Administrative Hearings. These materials are presented for educational
purposes and do not substitute for independent legal research.
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School District Authority to Discipline Students with Disabilities
General Rule: School districts have the authority to discipline students with disabilities.
Parameters of School District Authority - When exercising this authority, a school district must:
•

Follow its Student Code of Conduct;

•

only impose discipline that is consistent with discipline imposed upon students without
disabilities;

•

when planning to change the student’s placement as part of the discipline, determine
whether the behavior that violated the code of student conduct was a manifestation of the
student’s disability; and

•

provide educational services during disciplinary removals that constitute a change in
placement.
34 CFR §300.530.
Review of Discipline Imposed

Must Follow Code of Conduct - A school district must follow its student code of conduct when
imposing discipline on a student with a disability. Bd. of Educ. of Smyrna Sch. Dist. V. E.D., 118
LRP 50462 (Del. Sup. Ct. 2018). In E.D., the court reversed a 180-day expulsion of a student
with a disability. The court determined the discipline imposed by the school district was not
consistent with the school district’s student code of conduct and was unreasonable given the
circumstances of the case. The school district’s code of conduct limited expulsions to off-campus
criminal activities and the student in this case had been disciplined for a physical altercation at
school.
Scope of Review – There is conflicting authority on a special education hearing officer’s
authority to examine the conduct underlying the discipline. Danny K. by Luana K. v. Dept. of
Educ., State of Hawaii, 57 IDELR 185 (D. Hawaii 2011) concluded that there is no authority for
hearing officers and courts to review the merits of a school’s determination that a student
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violated a code of conduct. By contrast, Letter to Ramirez, 113 LRP 3448, instructed that the
IDEA does not preclude a hearing officer from addressing whether a student’s action violated the
code of conduct.
Change of Placement
General Rule - A change in placement occurs if a removal is for more than 10 consecutive school
days or if:
1. The child has been subjected to a series of removals that constitute a pattern;
2. The removals total more than 10 school days in a school year;
3. The child’s behavior is substantially similar to the child’s behavior in previous incidents
that resulted in a series of removals;
4. Additional factors:
•
•
•

The length of each removal
The total time the child has been removed; and
The proximity of the removals to one another;

5. The school district determines on a case-by-case basis whether a pattern of removals
constitutes a change of placement;
6. School personnel may consider any unique circumstances on a case-by-case basis when
determining whether a change in placement is appropriate for a child with a disability
who violates a code of student conduct consistent with other IDEA discipline procedures.
34 C.F.R. § 300.530(a).
Placement - Educational placement under the IDEA is not a place, but rather a program of services
from which the child can obtain an educational benefit. An educational placement is not changed
unless there is a fundamental change in or elimination of a basic element of the educational
program. Sheri A.D. v. Kirby, 975 F. 2d 193, 199, 206 (5th Cir. 1992). Educational placement
means the educational program, and “… not the particular institution where the program is
implemented.” E.R. v. Spring Branch Ind. Sch. Dist., 118 LRP 48396 (5th Cir. 2018).
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Shortened School Day – A series of shortened school days may be considered disciplinary removals
for the purpose of determining whether a pattern of removals has occurred leading to a change of
placement. Letter to Mason, 118 LRP 32230 (OSEP 2018).
Removals For Conduct Not Related To Disability – If the conduct is determined not to be a
manifestation of the student’s disability, then the school district may apply the relevant
disciplinary procedures to the student with a disability in the same manner and for the same
duration as the procedures would apply to a child without a disability.
34 C.F.R. §300.530(c).
Conduct Determined to Be Related to Disability – If conduct is determined to be a manifestation of
the student’s disability, then the school district must return the student to the placement from which
the student was removed. Unless the school district and parent agree to a different placement or
the conduct falls under the special circumstances exception; weapons, drugs, serious bodily
injury.
34 C.F.R. §300.530(f).
Expedited Claims under IDEA
Parental Right To Request An Expedited Hearing - The parent of a child with a disability who
disagrees with any decision regarding placement or the manifestation determination may appeal
the decision of the Manifestation Determination Review (MDR) Individual Education Program
(IEP) team by requesting an expedited due process hearing.
School District Right To Expedited Hearing - if a school district believes that maintaining the
current placement of the child is substantially likely to result in injury to the child or others the
school district may request an expedited hearing. Under these circumstances, the school district
can request that the student be removed to a disciplinary placement for up to 45 school days.
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34 C.F.R. § 300.532
Nonexpedited IDEA Claims - Under the IDEA, a parent or a school district may seek a due
process hearing on any matters related to the identification, evaluation or educational placement
of a child with a disability or the provision of a free, appropriate public education (FAPE). A
school district may also request a due process hearing to challenge the parental right to an
Independent Educational Evaluation (IEE) at school district expense.
34 C.F.R. §§ 300.503(a)(1)(2); 34 C.F.R. § 300.507(a); 34 C.F.R. § 300.502(b)(2)(i)(3).
Bifurcating Claims – If a hearing officer receives a due process request with both expedited and
nonexpedited claims, the hearing officer may bifurcate the claims into two separate cases. These
cases can have separate procedural schedules and separate hearings.
Letter to Snyder, 67 IDELR 96 (OSEP 2015).
Additional Authority – In Texas, a special education hearing officer has the authority to manage
the hearing process and exercise discretion in issuing any orders that justice may require.
Furthermore, except as otherwise modified by federal and state regulations, the Texas Rules of Civil
Procedure apply to due process hearings. Under those rules a separate trial may be ordered of any
claim or of any separate issue in furtherance of convenience and/or to avoid prejudice.
19 Tex. Admin. Code § 89.1170(e); Tex. R. Civ. P. 174.
Timelines For Expedited Hearings - The expedited hearing must occur within 20 school days of
the date the complaint requesting the hearing is filed. The hearing officer must then make a
determination within 10 school days after the hearing.
34 C.F.R. § 300.532(c)(2).
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School Day – A school day is any day, including a partial day, that children are in attendance at
school for instructional purposes. School day has the same meaning for all children in school,
including children with and without disabilities.
34 C.F.R. § 300.11(c)(2).
Summer Days – A day in the summer during which instruction is available to children with and
without disabilities is considered a school day. Days on which extended school year (ESY)
services alone are provided are not counted as school days, because ESY services are only
provided to students with disabilities.
Letter to Cox, 59 IDELR 140, 112 LRP 35009 (OSEP 2012).
Continuance In Expedited Hearing – A hearing officer may not deviate from the timelines set for
an expedited hearing. Even if the parties request a continuance of the hearing and an extension
of the decision due date, the hearing officer does not have the authority to grant such a request.
Letter to Snyder, 67 IDELR 96 (OSEP 2015).
Student Placement Pending Expedited Hearing
Stay Put Rule Is Modified - While an appeal is made by either the parent or the school district,
the child MUST remain in the interim alternative educational setting pending the decision of the
hearing officer or until the time period imposed for the disciplinary placement expires –
whichever occurs first - unless the parent and school district agree otherwise.
34 C.F.R. § 300.533
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Services during Disciplinary Removals
Services During Change of Placement – A Student subject to discipline that constitutes a change
of placement must receive special education services so as to enable the student to participate in
the general education curriculum, although in another setting, and to progress towards meeting
the student’s IEP goals.
34 C.F.R. § 300.530(d)(1)(i).
Services When There Is No Change In Placement – A school district is not required to provide
services to students with disabilities removed for less than 10 days, unless the school district
provides services to students without disabilities who are removed for less than 10 days.
34 C.F.R. § 300.530(d)(3).
Functional Behavior Assessment (FBA) & Behavior Intervention Plan (BIP) Requirement – A
school district must conduct a functional behavioral assessment (FBA) and implement a behavior
intervention plan (BIP) for a student who is removed to a disciplinary placement for conduct that
is not a manifestation of the student’s disability or is conduct that falls under the special
circumstances exception.
34 C.F.R. § 300.530(d)(1)(ii).
The Manifestation Determination Review (MDR)
When a behavior incident occurs and an Local Education Agency (LEA) is contemplating a
disciplinary removal, the LEA must hold the MDR within ten school days of removal of Student.
The LEA must assemble parent, LEA, and relevant members of child’s IEP team as determined
by LEA and parent. During the MDR, the team must review “relevant information” in the
child’s file, including the IEP, teacher observations, and information provided by parent (outside
evaluations, therapist letter, etc.). 34 C.F.R. § 300.530(e)(1).
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The MDR asks two questions:
•

If the conduct in question was caused by, or had a direct and substantial relationship to,
the child’s disability; OR

•

If the conduct in question was the direct result of the LEA’s failure to implement IEP
(including BIP). 34 C.F.R. § 300.530(e)(1)(i-ii).

•

If either of these conditions is met, the behavior must be determined to be a manifestation
of the disability. 34 C.F.R. § 300.530(e)(2).

Important note: Neither element involves whether a student’s IEP is appropriate for the student.
That’s not part of the inquiry and not part of a hearing officer’s analysis, though parties will
frequently present that point.
If the conduct is a manifestation, the LEA must conduct an FBA and implement a BIP or, if the
BIP has already been developed, review and modify it as necessary to address the behavior. Then
the child must be returned to placement, except in certain special circumstances.
If conduct is not a manifestation, Student may be disciplined in the same manner and for same
duration as any other student. 34 C.F.R. § 300.530(c).

Remember, even in a disciplinary

placement, children with disabilities MUST receive a FAPE and an opportunity to continue
working toward IEP goals. 34 C.F.R. § 300.530(d)(1)(i). Also, children should receive, as
appropriate, an FBA and BIP to help address behavior violation. 34 C.F.R. § 300.530(d)(1)(ii).
Appealing the MDR
An MDR can be appealed by filing a request for an expedited due process hearing. The hearing
must take place within 20 school days of request. The hearing officer then has 10 school days to
issue decision. 34 C.F.R. § 300.532. The request may be filed by the parent or by the LEA if the
LEA believes maintaining current placement is substantially likely to result in injury to the child
or others. 34 C.F.R. § 300.532(a).
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Once the expedited hearing request is filed, the child must remain in the interim alternative
educational placement (unless the time period for that placement expires) unless the parent and
LEA agree otherwise. 34 C.F.R. § 300.533.
If the LEA is the party appealing the result of an MDR, the burden is on the LEA when trying to
show maintaining placement is substantially likely to result in harm to the child. Honig v. Doe,
484 U.S. 305, 328 (1988). The standard is “objective” and need not be based on demonstrated
past violence. But the LEA must also demonstrate not only the substantial likelihood of harm,
but also that the LEA has done all it can reasonably do to reduce the risk of injury. Light v.
Parkway C-2 School District, 41 F.3d 1223, 1228 (8th Cir. 1994).
The hearing officer can order child back to his placement if removal violated 34 C.F.R. §
300.530 or if behavior was in fact a manifestation of Student’s disability. 34 C.F.R. §
300.532(b)(2).
A hearing officer can order a child to have a change of placement for not more than 45 school
days if hearing officer determines maintaining the current placement is substantially likely to
result in injury to child or others.
The IDEA also protects children who LEA “had knowledge” were children with disabilities
under the IDEA. LEAs can have knowledge if: 1. Parent expressed concern in writing that child
needs special education services; 2. Parent requested a FIE; 3. Personnel of LEA expressed
specific concerns about pattern of child’s behavior to Special Education director or “supervisory
personnel.” This does not apply if parent has refused an evaluation, refused services, or child
has been evaluated and found ineligible. 34 C.F.R. § 300.534. However, disagreement with an
IEP proposed is not the same is refusal of services. A.H. v. Clarksville-Montgomery Cty. Sch.
Sys. (M.D. Ten. 2019).
If LEA “should have known,” then child is entitled to an MDR before a removal longer than
10 days. The Hearing Officer’s role appears to be to order the LEA to hold an MDR if it has not
done so. Anaheim Union High School Dist. v. J.E., 2013 W.L. 2359651 (C.D. Cal. 2013).
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However, some courts have held hearing officers may also be able to order compensatory
education and expungement from a student’s record under hearing officer’s broad equitable
authority. Jackson v. N.W. Local School District, 2010 W.L. 3452333, *10 (S.D. Ohio 2010).
Special Circumstances
In three circumstances, even if behavior is a manifestation, Student may be removed for up to
45 school days:
•

Possesses a weapon on school premises or at a school function.

•

Knowingly possesses or uses illegal drugs or sells or solicits sale of controlled substance
on school premises or at school function.

•

Inflicts serious bodily injury on another person on school premises or at a school
function.

An illegal drug is a controlled substance, but doesn’t include a controlled substance that is
legally possessed. The term “controlled substance” refers to a drug under schedules I-V in 21
U.S.C. 812(c). Tobacco, as an example that frequently arises, is not an illegal drug under that
definition.
“Serious bodily injury” means substantial risk of death, extreme physical pain, protracted and
obvious disfigurement, or protracted loss or impairment of a limb, organ or mental faculty. 18
U.S.C. § 1365(h)(3). A weapon is a “dangerous weapon” used for or readily capable of causing
death or serious bodily injury (not a pocket knife with a blade less than 2.5 inches). 18 U.S.C. §
930(g)(2).
The Gun Free Schools Act says states receiving federal funds must have a law stating any
student who brings a firearm to school must be expelled for at least one year. 20 U.S.C. §
7961(b)(1).

However, that law must be consistent with the IDEA. 20 U.S.C. § 7961(c).

Therefore, if firearm possession is a manifestation, expulsion can only be up to 45 school days. If
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it is not a manifestation, then it must be at least one year. But during that year, student must
receive a FAPE.
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APPENDIX OF HYPOTHETICALS
Hypothetical 1
Neil is a high school student in North Star Independent School District (ISD) with ADHD and
eligible for special education services under the category of Other Health Impairment (OHI).
North Star ISD has expelled Neil for one year for assaulting his hockey coach, Mr. Brooks.
Neil’s parents filed a due process complaint contesting the expulsion. Neil’s parents claim the
following:
•
•
•
•
•

No assault occurred; Neil simply checked Coach Brooks into the boards at hockey
practice;
Coach Brooks started the altercation;
North Star ISD’s Student Code of Conduct only calls for expulsion for violations
involving weapons, drugs, and terroristic threats;
The Student Code of Conduct does not cover events at hockey practice; and
Contrary to Neil’s IEP team’s conclusion, the incident was a manifestation of Neil’s
disability.

Under the IDEA, what claims do you have jurisdiction to decide?
Hypothetical 2
Hubert is a twelve-year-old 7th Grade student attending the Eugene McCarthy Political Science
Magnet School in Viking ISD. Hubert has been diagnosed with depression and social anxiety
disorder and is eligible for special education services under the category of emotional
disturbance. Hubert is frequently absent from school and often turns his work in late. While at
McCarthy Middle School, Hubert is found in possession of vaping supplies. Viking ISD
determined the possession of vaping supplies was not a manifestation of Hubert’s disability. As
such, Viking ISD has placed Hubert in the disciplinary alternative school for thirty days. In
addition, the McCarthy Principal, Bud Grant, has terminated Hubert’s placement in the magnet
program, because of Hubert’s frequent absences and late work. When Hubert completes his
thirty-day discipline placement, he will be placed at Tarkington Middle School, his
neighborhood school. Hubert’s parents file a due process complaint and request an expedited
hearing. Hubert’s parents raise the following issues:
• Stay put requires Hubert to stay at McCarthy during the hearing;
• Possession of the vaping supplies is a manifestation of Hubert’s disability;
• McCarthy & Viking failed to appropriately address Hubert’s frequent absences;
• Hubert needs a behavior intervention plan;
• Viking ISD cannot move Hubert to Tarkington because his absences and late work are a
manifestation of his disability;
• Hubert’s absences and late work show Viking ISD denied him a FAPE; and
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The Viking ISD Student Code of Conduct addresses cigarettes and chewing tobacco, but
not vaping supplies, so Hubert cannot be disciplined for the vaping possession.
What claims are subject to the IDEA expedited hearing procedures?
•

Hypothetical 3
Student is 10 years old and receives special education as a student with Autism. On
September 24, 2019, Student violates the student code of conduct by engaging in a consensual
sexual act with two other students in the bathroom at school. The LEA consults with Student’s
parents and everyone agrees Student will be placed in an alternative educational placement. The
program in the alternative educational placement consists of two hours per day of education in
the afternoon. Two hours per day of education in the afternoon is what every student in the
disciplinary placement receives and was not shortened just because Student is eligible for special
education. The LEA creates a list of 15 goals for Student to achieve while there before Student
could come back to his regular placement. Student remains in the alternative education
placement, but Student’s parents grow frustrated that he does not seem to be improving there.
The LEA thinks it is still the most appropriate placement and that the 15 goals are an incentive
for Student to leave. Student’s parents file a request for a due process hearing on January 5,
2020.
•
•

Did the LEA need to conduct an MDR since Student’s parents agreed to the disciplinary
placement?
Was the two hours per day of education proper since it is the same two hours all
Student’s nondisabled peers also receive? Las Cruces Public Schools, 105 LRP 44660.

Hypothetical 4
A 6th grader with an ADHD diagnosis interrupted a teacher during class. The teacher referred
that student to the principal, who convened an MDR. The MDR found Student’s conduct was
not a manifestation and was not the result of the LEA’s failure to implement the IEP. The
principal places Student in an alternative placement for 45 days. Student appeals to you, the
hearing officer. Having heard the evidence, you conclude that the LEA was correct. However,
given how minor this offence was, you conclude 45 days was a bit steep of a punishment. You
also do not think the LEA can provide Student a FAPE in the alternative location, because
Student will not have sufficient opportunity to work toward his IEP goals. What can you order?
District of Columbia v. John Doe, 611 F.3d 888 (D.C. Cir. 2010).

Hypothetical 5
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Student is diagnosed with Autism and Emotional Disturbance. Student struck his teacher in the
face, causing redness and swelling in the impacted area of teacher. She had to miss work the
next day to go to the doctor and, even as she is testifying a month after the incident, says she is
still experiencing soreness. The LEA concluded that this was not a manifestation of Student’s
disability and placed Student in a disciplinary alternative placement for 45 days, but you
disagree. You conclude at the hearing’s end that the LEA followed Student’s IEP, but that
Student’s conduct was a manifestation of his Autism. However, it may be moot, because the
LEA claims this was a substantial bodily injury. Do you agree? Student v. West Orange Cove
Consolidated Independent School District, 114 LRP 18521 (SEA TX 2014).
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1

Response to Intervention/
Multi‐Tiered Systems of Support
• RTI/MTSS refer to systematic school wide efforts to develop
a framework that uses, universal screening, data‐based
problem solving, and progress monitoring to meet students’
needs through a system of increasingly intensive tiers of
research based instruction.
• The needs of students are addressed early and with
intensity to remediate their problems before the require
special education service.

2

Characteristics of
RTI/MTSS
3
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Universal Screening & Schoolwide
evidence‐based programming

100% of students
4

On‐going Progress Monitoring

100% of students
5

Tiers of Increasing Intensity

100% of students
6
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Tiers of Increasing Intensity to Meet
Students’ Needs
Tier 3
Tier 2

1% to 5%
10% to 20%

Tier 1

80% to 90%

7

Response to Intervention
‐Academics‐
Tier 3
Tier 2
Tier 1

8

Positive Behavior Intervention &
Supports
Tier 3
Tier 2
Tier 1

9
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Multi‐Tiered Systems of Support
Academic Systems

Behavioral Systems

Intensive, Individual Interventions
•Individual Students
•Assessment‐based
•High Intensity

1‐5%

5‐10%

Targeted Group Interventions
•Some students (at‐risk)
•High efficiency
•Rapid response

Universal Interventions
•All students
•Preventive, proactive

1‐5%

Intensive, Individual Interventions
•Individual Students
•Assessment‐based
•Intense, durable procedures
Targeted Group Interventions
•Some students (at‐risk)
•High efficiency
•Rapid response

5‐10%

80‐90%

80‐90%

Universal Interventions
•All settings, all students
•Preventive, proactive

10

Review
Core Characteristics
• Students receive high quality research‐based instruction
in their general education setting;
• Continuous monitoring of student performance;
• All students are screened for academic and behavioral
problems; and
• Multiple levels (tiers) of instruction that are progressively
more intense, placement in these tiers are based on the
student’s response to instruction
Questions and Answers on RTI and EIS (U.S. Department of Education, 2007)

11

Special Education & RTI/MTSS
• Students with disabilities are, first and foremost,
general education students
• Students and special education teachers can
participate in school wide systems of support
• Students with disabilities can participate in tier II/III
assessment & interventions as long as these
assessments and interventions are available to be
used with all students

12
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The Advantages of RTI/MTSS
a) Identifying students early in their school careers
using a risk rather than a deficit model,
b) Emphasizing research‐based practices in
intervention, and
c) Focusing on student outcomes rather than
services received

13

Where Does RTI Come From?
a) “A State must adopt…criteria for determining
whether a child has a specific learning disability…In
addition, the criteria adopted by the state—
1) Must not require the use of a severe discrepancy
between intellectual ability and achievement for
determining whether a child has a specific learning
disability
2) Must permit the use of a process based on the child’s
response to scientific, research‐based intervention

b) 34 C.F.R. 300.307 (a)C. § 1414(b)(1 & 2)

14

The Individuals with Disabilities
Education Act
”Almost 30 years of research and experience has
demonstrated that the education of children with
disabilities can be made more effective by—providing
incentives for whole‐school approaches, scientifically
based early reading programs, positive behavioral
interventions and supports, and early intervening
services to reduce the need to label children as
disabled in order to address the learning and
behavioral needs of such children” 20 U.S.C. §
1400(c)(5)(F)

15
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Early Intervening Services
(EIS)
• The IDEA allows, and sometimes requires, school
districts to use Part B funds to implement coordinated
early intervening services (IDEA, 20 U.S.C. § 1413(f)).
• Rationale for EIS is based on research showing that the
earlier a child’s learning or behavior problems are
addressed, the more quickly and effectively the
problems can by ameliorated or decreased in severity.
Conversely the longer a child is without assistance the
longer the remediation time

16

Office of Special Education Services
(OSEP)
• Dear Colleague Letter (U.S. Department of
Education, 2007)
• “implementing evidence‐based, multi‐tiered
behavioral frameworks can help improve overall
school climate, school safety, and academic
achievement for all children, including children
with disabilities”
• Support via funding

17

The Inherent Tension Between
RTI/MTSS & Child Find (Walsh, 2008)
• According to the child find requirements of the
IDEA, public school districts must have a process
for identifying, locating, and evaluating children
and youth from ages birth through age 21, who
may need special education‐34 C.F.R. § 300.111(a)(i)‐
• We don’t wait for a referral. We step in, look for, find,
and refer students who may have disabilities and
need special education services
18

18
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The Inherent Tension Between
RTI/MTSS & Child Find (Walsh, 2008)
• School‐based RTI/MTSS teams must balance this
tension when making decisions regarding
individual students
• RTI/MTSS was designed to slow down referrals to
special education by school personnel by
solving student problems before a student
needs special education
19

19

A Warning From OSEP
• Melody Musgrove, Director of OSEP
• Memorandum to State Directors of Special Education,
1/21/2011
• Subject: “A Response to Intervention (RTI) process
Cannot Be Used to Delay‐Deny an Evaluation for
Eligibility under the (IDEA)”

20

Inappropriate Use of
RTI/MTSS
• OSEP expressed concerns that LEAs were not using
multi‐tiered systems in an appropriate manner but
were instead using RTI to delay and deny students’
evaluation for special education
• Such use, would be a violation of the child find and
evaluation mandates of the IDEA.

21
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Inappropriate Use of RTI/MTSS
“The regulations…allow a parent to request an initial
evaluation at any time to determine if a child is a child
with a disability.”
“The use of RTI strategies cannot be used to delay or
deny the provision of a full and individual
evaluation…to a child suspected of having a disability
under (IDEA).” U.S. DoE, OSEP, 2008

22

The Only Two Appropriate Responses to
Parental Requests to Evaluate
• “We will conduct a special education evaluation, here is
your notice of procedural safeguards and your consent
for permission to conduct the evaluation.”
• We have decided that at this time a special education is
not warranted, here are your procedural safeguards and
prior written notice describing our reasons for deciding
not to conduct the evaluation.”

23

El Paso ISD v. Richard R.
(2008)
• When school personnel have reason to suspect a
student has a disability, they must refer a student for
an evaluation
• The court found that when a parent requests a special
education evaluation, the IDEA gives the parent a right
to the evaluation and overrides local district policy
which would require a general education intervention
team to first consider interventions before conducting
the evaluation.

24
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El Paso ISD v. Richard R.
(2008)
• The court announced a two‐step analysis to review whether
a school has complied with its child‐find responsibilities
• A court examines whether the school had reason to
suspect that the student had a disability and a
consequent need for special education services
• The court addresses whether school personnel evaluated
the child within a reasonable time after they had reason
to suspect a disability that needed special education
services arose

25

Letter to Ferrera (2012)
OSEP does not disapprove of state regulations advising
schools to explore or consider RTI/MTSS programs prior to
deciding to evaluate the student, as long as the regulation
does not prohibit a parent from referring a child prior to the
completion of the RTI/MTSS program, or require the
program as a prerequisite to evaluation.

26

Letter to Ferrera (2012)
“The implementation of an RTI process is not a reason to fail
to respond to a parent’s request for an initial evaluation” (p.
3).
“It would be inconsistent with the evaluation provisions in 34
C.F.R. §§ 300.300(a)(1) through 300.111 for an LEA to wait
until the completion of RTI activities before responding to the
parents request for an initial evaluation” (p. 3).

27
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Albuquerque Public School (SEA NM, 2018)
• The mother requested an evaluation in 2016 and 2017.
• The LEA waited a full year until the student completed Tier
2 for the second time before evaluating the student
• The state education department found that the school
district had violated the IDEA by failing to implement child
find policies and procedures in a timely manner.
• The state education department ordered the district to
train its staff on child find procedures and to determine if
the student required compensatory education.

28

A key to balancing the child
find requirements of the IDEA
and multi‐tiered systems is
appropriate monitoring and
use of the progress
monitoring data.
29

What Does the Data
Indicate?
• When the data indicates that a student is continuing to
struggle academically or behaviorally that is a strong
indication that a student may need to be referred to
special education.
• If the data shows academic or behavioral
improvement that is an indication that the research‐
based interventions are proving to be successful.

30
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For More Information

31

Policy Support Documents from
OSEP
• OSEP Policy Documents:
https://www2.ed.gov/policy/speced/guid/idea/memo
sdcltrs/index.html
• Topical list of OSEP Policy Documents:
https://www2.ed.gov/policy/speced/guid/idea/letters
/revpolicy/index.html

32

National Center on Response to
Intervention (www.rti4success)

33
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RTI

National Center on Intensive Interventions
(intensiveintervention.org)

34

National Center on Positive Behavior
Interventions & Supports (pbis.org)

35
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Sanctioning Authority of IHOs

1

IDEA Sanctions 1
 Sanctioning authority is governed by statutes

and administrative regulations
 Whether hearing officers have the authority to
issue disciplinary sanctions against a party or
the party’s attorney for what the hearing officer
regards as hearing misconduct is a matter of
state law, according to OSEP. [Letter to
Armstrong, 28 IDELR 303 (OSEP 1997).]

2

IDEA Sanctions 2
 Salma A. Khaleq “The Sanctioning Authority of

Hearing Officers in Special Education Law Cases”, 32
Journal of the National Association of Administrative
Law Judiciary 1 (2012) is a good law journal resource
on this topic. This article is a source for much of the
primary authority discussed in this program.
 See: https://digitalcommons.pepperdine.edu/naalj/
 This link will provide online access to NAALJ
Journal issues

3
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IDEA Sanctions 3
 EXPRESS GRANT OF POWER:
 “Few states expressly grant IDEA hearing officers sanctioning authority.” This minority of

states includes California, Texas, Massachusetts, and Minnesota.




CALIFORNIA

 California expressly grants IDEA hearing officers sanctioning authority under two statutes:
 CAL. GOV. CODE § 11455.30(a),(b)(1997) (“The presiding officer may order a party, the

party's attorney or other authorized representative, or both, to pay reasonable expenses,
including attorney's fees, incurred by another party as a result of bad faith actions or tactics
that are frivolous or solely intended to cause unnecessary delay as defined in Section 128.5 of
the Code of Civil Procedure.(b) The order, or denial of an order, is subject to judicial review in
the same manner as a decision in the proceeding. The order is enforceable in the same manner
as a money judgment or by the contempt sanction.”)

4

IDEA Sanctions 4
 Cal. Code Civ. Proc. Section 128.5 (a), (b)
 (“(a) a trial court may order a party, the party’s attorney, or
both, to pay the reasonable expenses, including attorney’s
fees, incurred by another party as a result of actions or
tactics, made in bad faith, that are frivolous or solely
intended to cause unnecessary delay ….. (b) For purposes
of this section: (1)”actions or tactics” include, but are not
limited to, the making or opposing of motions of the filing
or service of a complaint, cross-complaint, answer, or
other responsive pleading…..

5

IDEA Sanctions 5
 Cal. CCP Section 128.5 (b)(2) “Frivolous” means totally
and completely without merit or for the sole purpose
of harassing an opposing party.”)

 5 CCR § 3088 (1997) (California) (“The presiding
hearing officer may, with approval from the General
Counsel of the California Department of Education,
order a party, the party’s attorney or other authorized
representative, or both, to pay reasonable expenses,
including costs of personnel, to the California Special
Education Hearing Office....”)

6
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IDEA Sanctions 6
 Court decisions in California

 A few California court cases uphold hearing officers'
decisions to grant sanctions:

 G.M. v. Drycreek Joint Elementary Sch. Dist., 59 IDELR
¶ 224 (C.D. Cal. 2012) (upholding hearing officer’s
decision to partially award attorneys’ fees of $3880
to district for frivolous claim of parent’s attorney).


7

IDEA Sanctions 7
 K.S. v. Fremont Unified Sch. Dist. 545 F. Supp. 2d 995 (N.D.

Cal. 2008) (upholding hearing officer’s decision to grant
sanctions against parent’s attorney. ALJ concluded that
parent’s attorney’s motion for clarification related to
hearing date was completely without merit and in bad
faith.)

 K.S. v. Fremont Unified School Dist., 426 Fed.Appx. 536

(2011) (unpublished) district court summary judgment
affirmed on appeal. Claim of ALJ bias (based on taking
hearing notes) rejected.)


8

IDEA Sanction 8
 Moser v. Brett Harte Unified School District 366 F.
Supp. 2d 944 (ED Cal) the District court judge held
sua sponte sanctions hearing (order to show cause
hearing) and ordered monetary sanctions against
attorneys for school district that “engaged in egregious
conduct in this appeal from an administrative
hearing”. This conduct included “ misrepresenting
facts and law, violating their duty of candor, and
willfully and vexatiously multiplying the proceedings
under FRCP Rule 11, 28 U.S.C. Section 1927, and the
court’s inherent power.”

9
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IDEA Sanctions 9
 Poway Unified Sch. Dist. v. Stewart, 2007 WL 1620766 (Cal.

Ct. App. June 6, 2007) (unpublished) (affirming an award
of sanctions issued by a hearing officer in the amount of
$3,091.25 for an untimely notice of withdrawal by the
parent on the morning of the hearing).
 Poway Unified Sch. Dist. v. Stewart, 2008 WL 607530 (Cal.
Ct. App. March 6, 2008) (unpublished)(appeal from an
order issuing a bench warrant directed to a parent that
refused to participate in a debtor’s examination related to
enforcement of the sanctions order ($ 3,091.25) in the prior
matter. The appeal was dismissed because the appealing
party refused to comply with lawful court orders.)

10

IDEA Sanctions 10
 California Office of administrative Hearings
Special Education Law Division decisions of
Administrative Law Judges that grant sanctions
 See: https://www.dgs.ca.gov/OAH/Case‐
Types/Special‐Education/Services/Page‐
Content/Special‐Education‐Services‐List‐
Folder/Decisions‐and‐Orders
 The web link is for all decisions.

11

IDEA Sanctions 11
 Student v. Poway Unified School District OAH No. N
2005080077 (April 9, 2006)) (ALJ Geren). An ALJ
granted monetary sanctions of $ 1,302.00 against a
parent who faxed 651 pages of largely irrelevant
materials to the school district office. The award was
based on the amount of expenses incurred by the
school district related to the faxed materials. The ALJ
found that the parent had acted in bad faith in faxing
the voluminous material to the school district.).

12
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IDEA Sanctions 12
 Student v. Alvord Unified School District OAH No. N

2005070955 (October 26, 2005) (ALJ Alvord). Decision
upheld by US District Court (CD Cal). The ALJ made fact
findings that supported the issue of placing the district’s
expenses in issue and to order the parents representatives
but not the parent to show cause why monetary sanctions
should not be issued against them in this matter.
 Allen v. Alvord Unified School District (EDCV 06‐00311
SG0L) (CD Cal) The district court upheld the award of
sanctions against the parents representatives in the
previous matter.

13

IDEA Sanctions 13
 Student v. Corona Norco Unified School District OAH No.

N 2005070232 (May 23, 2006) (ALJ Brown). ALJ Brown did
not award bad faith sanctions against a parent’s lawyer (Mr.
Peters) because in other cases brought by this lawyer (and
another lawyer, Mr. Appel, two other ALJ’s (Hejlt and
Ahler) had awarded substantial bad faith monetary
sanctions ($30,000 in one matter and $15,000 in another
matter) against the two lawyers and in favor of the same
school district for bad faith actions and frivolous tactics by
these lawyers for filing multiple due process hearing
requests for a number of students and against the same
school district as a threat to force the school district to pay
advocate fees of $ 63,000 dollars. These sanctions findings
were part of the hearing record in this matter.

14

IDEA Sanctions 14
 Parents on Behalf of Student v. Lancaster Elementary
School District OAH no. N 2008010456 (June 4, 2008)
(ALJ Ruff). The ALJ made fact findings that supported
the issue of placing the district’s expenses in issue and
to order the parents representatives to show cause why
monetary sanctions should not be issued against them
in this matter.

15
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IDEA Sanctions 15
 Orange Unified School District v. Student OAH no. N
2006100003 (November 22, 2006) (ALJ Ruff) ALJ
denied district’s request for sanctions against student
for refusal to consent to assessment. Parents objected
to assessment of student in grounds that it would be
harmful to students. That was within parents’ due
process rights to make that decision and was not
conduct that was subject to sanctions award.

16

IDEA Sanctions 16
 Dry Creek Joint Elementary School District v. Parent
on behalf of Student OAH N 2009071109 (February 18,
2010) (ALJ Marson). The ALJ awarded $ 3,880.00 in
sanctions against Student’s father who was an attorney
to compensate School District for attorneys’ fees and
related expenses incurred in defending against four
frivolous pleadings and motions filed by father in
matter.

17

IDEA Sanctions 17
 Student v. Corona Norco Unified School District OAH No.

N 2005070169 (October 18, 2005) (ALJ Ahler) The ALJ
found that parents representatives requested a due process
hearing in bad faith. Sanctions would have been awarded
but for unclean hands of the school district.
 Long Beach Unified Sch. Dist., 32 IDELR 128, 410‐411 (Cal.
2000) (Parents sought contempt sanctions against a school
district for failure to implement a final decision against the
school district. The decision required the district to
reimburse parents for unilateral placement and services.
The ALJ refused to award contempt sanctions not because
of lack of authority but because the parents did not show
that the school district’s failure was in bad faith under Cal.
CCP section 128.5.)

18
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IDEA Sanctions 18
 TEXAS

 19 TEX. ADMIN. CODE § 89.1170(b) (2001) (“The hearing officer

has the authority to ... make any other orders as justice requires,
including the application of sanctions as necessary to maintain
an orderly hearing process.”);

 1) Nicholas W. v. Northwest Indep. Sch. Dist., 2009 WL 2744150,

53 IDELR 43 (E.D. Tex. Aug. 25, 2009) (upholding the sanction of
a dismissal without prejudice because an alternative to dismissal,
i.e., fines, costs or damages, against the plaintiffs was not
available because plaintiffs proceeded in forma pauperis);


19

IDEA Sanctions 19
 2) Ingram Indep. Sch. Dist., 43 IDELR 124 (SEA Tex. 2004)

(finding that the conduct of Petitioner’s counsel was
willful, intentional, in bad faith and sufficiently egregious
as to justify the sanction of a dismissal with prejudice).


 For a comprehensive list of Texas due process hearing

officer decisions, See
https://tea.texas.gov/About_TEA/Government_Relations_
and_Legal/Special_Education/Due_Process_Hearings/Spe
cial_Education_Due_Process_Hearing_Decisions/
 A review of those decisions with the indexing features
provided showed that no sanctions orders were issued in
the listed decisions.

20

IDEA Sanctions 20
 MASSACHUSETTS
 801 CMR 1.01(8)(i) (2012) (Massachusetts) (“A Party may file with

the Presiding Officer, subject to 801 CMR 1.01(7)(a), a motion to
compel discovery if a discovery request is not honored, or only
partially honored, or interrogatories or questions at deposition
are not fully answered. If the motion is granted and the other
Party fails without good cause to obey an order to provide or
permit discovery, the Presiding Officer before whom the action is
pending may make orders in regard to the failure as are just,
including one or more of the following ... [a]n order that
designated facts shall be established adversely to the Party
failing to comply with the order[] or [a]n order refusing to allow
the disobedient Party to support or oppose designated claims or
defenses, or prohibiting him or her from introducing evidence
on designated matters.”);

21
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IDEA Sanctions 21
 MASSACHUSETTS (cont.)
 Special education law due process hearing decisions can be

found on the website for the Bureau of Special Education
Appeals.

 For due process hearing decisions,
 See: https://www.mass.gov/lists/bsea‐decisions‐2016‐to‐

date
 These decisions are not easily searchable as there are no

issues decided index of decisions.


22

IDEA Sanctions 22
 MINNESOTA
 MINN. RULES 3525.4110, Subp. 3 (2007) (“The hearing officer has

the authority to take any actions necessary to ensure the
compliance with all requirements of law and may dismiss the
matter, with or without prejudice, if the party requesting the
hearing fails to provide information required or ordered by the
hearing officer.”).


 1) Dist. City 1 & Dist. City 2 Pub. Sch., 24 IDELR 1081 (SEA Minn.

1996) (relying on the notion that hearing officers have the
“implied authority to control the conduct of the hearing and
persons appearing there” when ordering the student’s attorney to
pay the school districts $2000 for pursuing a summary judgment
motion “made without factual basis, upon unsupported and
distorted facts, and upon illogical arguments”).

23

IDEA Sanctions 23
 MINNESOTA (cont.)
 2) Moubry v. Indep. Sch. Dist. No. 696, 32 IDELR 90 (D.

Minn. 2000) (interpreting a Minnesota Rule of Civil
Procedure, since repealed, which granted the hearing
officer authority to “do additional things necessary to
comply” with the special education rules, to include “the
authority to assess sanctions against a party who files a
frivolous request for a hearing.” The court upheld the IHO’s
order for the parent’s attorney to pay $2,432 as a sanction
for filing a frivolous fourth hearing request–based on a
Minnesota statute repealed in 2004);

24
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IDEA Sanctions 24
 New Jersey

New Jersey administrative regulations authorize sanctions awards.

 N.J.A.C. 1:1–14.14
 1:1–14.14 Sanctions; failure to comply with orders or requirements

of this chapter

 (a) For unreasonable failure to comply with any order of a judge or with






any requirements of this chapter, the judge may:
1. Dismiss or grant the motion or application;
2. Suppress a defense or claim;
3. Exclude evidence;
4. Order costs or reasonable expenses, including attorney's fees, to be
paid to the State of New Jersey or an aggrieved representative or party;
or
5. Take other appropriate case‐related action.

25

IDEA Sanctions 25





NEW JERSEY (cont.)
S.B. AND K.B. ON BEHALF OF P.B., Petitioners,
v. PARK RIDGE BOARD OF EDUCATION, Respondent.
2009 WL 1574247 (N.J. Adm.) (April 21, 2009) New Jersey Office
of Administrative Law.
 The ALJ in this case excluded all evidence related to a placement
of a student in a particular program from admission into
evidence because one of the parties to the lawsuit refused in bad
faith and unreasonably to allow discovery of facts and other
information that would have been necessary for the parent’s
expert witness to offer an opinion on the issues in this IDEA
matter as to whether the school district offered a F.A.P.E.
Without that information, the parent would not have been able
to offer expert testimony on this issue. The ALJ relied on NJAC
1:1‐14.14 (a)(3).

26

IDEA Sanctions 26











Second New Jersey case OAL
2006 WL 3075736 (N.J. Adm.)(10 23 2016)
Z.J. and V.J., o/b/o L.J., Petitioners,
v.
AUDUBON BOARD OF EDUCATION, Respondent.
Special Education
OAL DKT. EDS 6203‐06
ORDER EXCLUDING EVIDENCE PURSUANT TO N.J.A.C 1:6A‐10.1
“ During the hearing on August 29, 2006, attorney for petitioner raised an evidentiary
objection to certain documents offered for identification by respondent on the basis that
respondent had not provided any discovery pursuant to the requirements of N.J.A.C.
1:6A‐10.1(a) and (b).1 Attorney for respondent did not dispute this. He represented that
he had made an unsuccessful attempt to provide discovery to the petitioner but he
acknowledged that such discovery had not been provided. In view of this the petitioner
applied prospectively for the exclusion of all testimony and evidence which respondent
may attempt to proffer at the hearing, citing the provisions of N.J.A.C. 1:6A‐10.1(c)…..

27
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IDEA Sanctions 27
 After considering all of the foregoing, I FIND that there is no

basis for disregarding the provisions of N.J.A.C. 1:6A:10.1(a), (b)
and (c). Therefore, I ORDER that there shall be excluded at
hearing any evidence that has not been disclosed by respondent
to the petitioners at least five business days before the hearing,
unless I determine that the evidence could not reasonably have
been disclosed within that time. However, I
also ORDER and DETERMINE that any evidence that has been
disclosed by respondent to petitioners at least five business days
before the hearing, is not subject to exclusion.
 In his letter of August 29, 2006, attorney for petitioners seeks
attorney fees as a sanction for time spent on this issue pursuant
to N.J.A.C. 1:1‐14.14(a)(4) for respondent's “unreasonable failure
to comply with the requirements of this chapter.”

28

IDEA Sanctions 28
 The imposition of such a sanction would be similar to

imposing a sanction where one party attempts to
introduce irrelevant or privileged evidence and the adverse
party objects. The time spent by an attorney making a valid
objection to such evidence does not entitle the objecting
attorney to fees as a sanction. Therefore, I FIND that there
is no basis for the imposition of a monetary sanction in
this matter and hereby DENY the request.
 As an aside, I suggest that if attorney for respondent
intends to seek the exclusion of any of petitioner's evidence
or the testimony of petitioners' witnesses, the matter be
addressed as expeditiously as possible in order to avoid
unnecessary expenditures of time and expense.”

29

IDEA Sanctions 29
 For a comprehensive list of New Jersey due process
hearing officer decisions,
See http://njlaw.rutgers.edu/cgi‐bin/swish‐
e/oal.cgi?query=special+education+law+due+process+
hearing+decisions
 I could not find any other sanctions decisions in this
list
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IDEA Sanctions 30
 IMPLIED GRANT OF POWER:

 “Many states, however, do not have laws that expressly

provide for sanctioning authority. In these states, hearing
officers who have exercised sanctioning authority have
done so under the assumption that their authority is
coextensive with that of the court and it is a power not
derived from any express authority but arising from
necessity. Said authority is, therefore, implied.” Support for
the inherent, sanctioning authority of IDEA hearing
officers is sometimes explicitly provided by courts in such
states. This majority of states includes Michigan, Ohio,
Indiana, and New Mexico.

31

IDEA Sanctions 31
 MICHIGAN

 MICH. ADMIN. CODE r. 340.1725e(1)(e) (1994) ("Control the conduct of parties or

participants in the hearing for the purpose of assuring an orderly procedure.) ‐ it implies
authority to grant sanctions.


 1) Bd. of Educ. of the Hillsdale Cmty. Sch., 32 IDELR 162 (SEA Mich. 1999) (relying on the

state’s administrative code providing hearing officers the authority “to control the
conduct of the parties or participants in the hearing for the purpose of ensuring an
orderly procedure” when awarding costs of $308.86 to the school district’s lawyer based
on the parents’ attorney’s “unexcusable failure to communicate with the District’s
counsel in a timely fashion”).


 2) Okemos Pub. Sch., 29 IDELR 677 (SEA Mich. 1998) (relying on the state’s

administrative code also relied on in Hillsdale, supra, when dismissing the due process
complaint with prejudice because of the parent’s failure to cooperate and to comply with
pre‐hearing orders).



32

IDEA Sanctions 32
 OHIO
 Stancourt v. Worthington City Sch. Dist., 841 N.E. 2d
812, 44 IDELR 166 (Ohio Ct. App. 2005) (concluding
that IDEA hearing officers are “vested with implied
powers similar to those of a court” and have the
discretionary power to dismiss due process complaints
as a sanction for disregarding orders or failing to
prosecute. However, the court held that in this case the
sanction of dismissal with prejudice was too harsh).

33
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IDEA Sanctions 33
 INDIANA

 Indianapolis Pub. Sch., 21 IDELR 423 (SEA Ind. 1994) (upholding

a hearing officer’s decision, premised on expressed statutory
authority which has since been repealed, to sanction petitioner’s
attorney $500 for “sham objections” and the failure to comply
with repeated discovery orders).


 NEW MEXICO

 Las Cruces Pub. Sch., 44 IDELR 205 (SEA N.M. 2005)

(overturning a hearing officer’s recommendation to a court that
the parents’ be held responsible for the district’s attorneys’ fees).

34

IDEA Sanctions 34
 DISTRICT OF COLUMBIA
 Silva v. District of Columbia (D. DC, 2014) 57 F. Supp. 3d 62,

316 Ed. Law Rep. 325. The IHO had implied authority in a
quasi‐judicial proceeding to issue a conditional order
dismissing a parent’s IDEA complaint with prejudice in
advance of the hearing if the parent did not refile the
complaint within 30 days when the parent’s attorney
withdrew the complaint without prejudice one week before
the hearing date based on concerns about the fairness of
the hearing officer. The IHO did not abuse its discretion in
issuing that conditional order and then making it a final
order when the parent’s attorney did not refile the
complaint within the 30 day time period.

35

IDEA Sanctions 35
 NEW HAMPSHIRE
 1) Epsom Sch. Dist. 31 IDELR 120, 445 (N.H. SEA 1999) (parents

refused to sign a release of records form allowing the school
district to review records of their child. The IHO granted a
motion by the district to compel pre‐hearing discovery of those
documents. The IHO warned the parents that further refusal to
sign the release form would result in a dismissal of their due
process hearing).
 2) In Re Caroline T, 16 IDELR 1340 (N.H. SEA 1990) (parents
refused to sign a release of records form for their child’s records
so the district could prepare for the due process hearing. The
IHO issued an order compelling the parents to comply with the
district’s discovery request. The IHO warned the parents that a
further refusal to comply with the order would result in
sanctions being awarded against the parents.)

36
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IDEA Sanctions 36
 PENNSYLVANIA
 Wissahickon Sch. Dist., 26 IDELR 1370 (Penn. SEA 1997) (IHO’s have

broad discretion in the conduct of their proceedings, including
evidentiary rulings, whether or not to admit evidence into the record,
or to exclude evidence as a sanction for failure to offer evidence in a
timely manner.)
 TENNESSEE
 Smith Cnty. Sch. Sys. 27 IDELR 764 (Tenn. SEA 1998) (IHO issued
order compelling school district to disclose documents within five
business days before the hearing. District failed to meet that deadline
and refused to receive parent’s documents. Parents sought contempt
sanctions against district. ALJ stated that he had no authority to fine or
jail anyone under state law. The only remedy available would be for ALJ
to exclude district’s documents from being admitted into the
evidentiary record if they were submitted at a later date.).
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The Sanctioning Authority of IDEA Hearing Officers
Professor Gregory L. Ogden
Pepperdine University
Sanctioning authority is governed by statutes and administrative regulations
Whether hearing officers have the authority to issue disciplinary sanctions against
a party or the party’s attorney for what the hearing officer regards as hearing
misconduct is a matter of state law, according to OSEP. [Letter to Armstrong, 28
IDELR 303 (OSEP 1997).]
Salma A. Khaleq “The Sanctioning Authority of Hearing Officers in Special
Education Law Cases”, 32 Journal of the National association of Administrative
Law Judiciary 1 (2012) is a good law journal resource on this topic. This article is
a source for much of the primary authority discussed in this program.
This link will provide online access to NAALJ Journal issues:
https://digitalcommons.pepperdine.edu/naalj/

EXPRESS GRANT OF POWER
“Few states expressly grant IDEA hearing officers sanctioning authority.” This
minority of states includes California, Texas, Massachusetts, and Minnesota.
CALIFORNIA
California expressly grants IDEA hearing officers sanctioning authority under two
statutes:
CAL. GOV. CODE § 11455.30(a), (b)(1997)
“The presiding officer may order a party, the party's attorney or other authorized
representative, or both, to pay reasonable expenses, including attorney's fees, incurred by
another party as a result of bad faith actions or tactics that are frivolous or solely intended
to cause unnecessary delay as defined in Section 128.5 of the Code of Civil Procedure.(b)
The order, or denial of an order, is subject to judicial review in the same manner as a
decision in the proceeding. The order is enforceable in the same manner as a money
judgment or by the contempt sanction.”
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CAL. CODE OF CIVIL PROCEDURE § 128.5(a),(b)
(a) A trial court may order a party, the party's attorney, or both, to pay the
reasonable expenses, including attorney's fees, incurred by another party as a
result of actions or tactics, made in bad faith, that are frivolous or solely
intended to cause unnecessary delay…..
(b) For purposes of this section:
(1) “Actions or tactics” include, but are not limited to, the making or
opposing of motions or the filing and service of a complaint, crosscomplaint, answer, or other responsive pleading. The mere filing of a
complaint without service thereof on an opposing party does not
constitute “actions or tactics” for purposes of this section.
(2) “Frivolous” means totally and completely without merit or for the
sole purpose of harassing an opposing party.”
5 CCR § 3088 (1997) (California)
The presiding hearing officer may, with approval from the General Counsel
of the California Department of Education, order a party, the party’s attorney
or other authorized representative, or both, to pay reasonable expenses,
including costs of personnel, to the California Special Education Hearing
Office....
Court decisions in California
A few California court cases uphold hearing officers' decisions to grant sanctions:
G.M. v. Drycreek Joint Elementary Sch. Dist., 59 IDELR ¶ 224 (C.D. Cal.
2012) Upholding hearing officer’s decision to partially award attorneys’ fees
of $3880 to district for frivolous claim of parent’s attorney.
K.S. v. Fremont Unified Sch. Dist. 545 F. Supp. 2d 995 (N.D. Cal. 2008)
Upholding hearing officer’s decision to grant sanctions against parent’s
attorney. ALJ concluded that parent’s attorney’s motion for clarification
related to hearing date was completely without merit and in bad faith.
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K.S. v. Fremont Unified School Dist., 426 Fed.Appx. 536 (2011)
(unpublished) District court summary judgment affirmed on appeal. Claim
of ALJ bias (based on taking hearing notes) rejected.
Moser v. Brett Harte Unified School District 366 F. Supp. 2d 944 (ED Cal)
District court judge held sua sponte sanctions hearing (order to show cause
hearing) and ordered monetary sanctions against attorneys for school district
that “engaged in egregious conduct in this appeal from an administrative
hearing”. This conduct included “misrepresenting facts and law, violating
their duty of candor, and willfully and vexatiously multiplying the
proceedings, under FRCP Rule 11, 28 U.S.C. § 1927, and the court’s
inherent power.” These sanctions were imposed by the district court judge in
an appeal proceeding from an administrative decision. These were not IDEA
ALJ sanctions.
Poway Unified Sch. Dist. v. Stewart, 2007 WL 1620766 (Cal. Ct. App. June
6, 2007) (unpublished) Affirming an award of sanctions issued by a hearing
officer in the amount of $3091.25 for an untimely notice of withdrawal by
the parent on the morning of the hearing.
Poway Unified Sch. Dist. V. Stewart, 2008 WL 607530 (Cal. Ct. App. March
6, 2008) (unpublished) Appeal from an order issuing a bench warrant
directed to a parent that refused to participate in a debtor’s examination
related to enforcement of the sanctions order ($ 3,091.25) in the prior matter.
The appeal was dismissed because the appealing party refused to comply
with lawful court orders.
Decisions by California OAH ALJs that grant sanctions
See: https://www.dgs.ca.gov/OAH/Case-Types/Special-Education/Services/Page-

Content/Special-Education-Services-List-Folder/Decisions-and-Orders

Student v. Poway Unified School District OAH No. N 2005080077 (April 9,
2006)) (ALJ Geren). An ALJ granted monetary sanctions of $ 1,302.00
against a parent who faxed 651 pages of largely irrelevant materials to the
school district office. The award was based on the amount of expenses
incurred by the school district related to the faxed materials. The ALJ found
that the parent had acted in bad faith in faxing the voluminous material to
the school district.
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Student v. Alvord Unified School District OAH No. N 2005070955
(October 26, 2005) (ALJ Alvord). Decision upheld by US District Court
(CD Cal). The ALJ made fact findings that supported the issue of placing the
district’s expenses in issue and to order the parents representatives but not
the parent to show cause why monetary sanctions should not be issued
against them in this matter.
Allen v. Alvord Unified School District (EDCV 06-00311 SG0L) (CD Cal)
The district court upheld the award of sanctions against the parents
representatives in the previous matter.
Student v. Corona Norco Unified School District OAH No. N 2005070232
(May 23, 2006) (ALJ Brown). ALJ Brown did not award bad faith sanctions
against a parent’s lawyer (Mr. Peters) because in other cases brought by this
lawyer (and another lawyer, Mr. Appel, two other ALJ’s (Hejlt and Ahler)
had awarded substantial bad faith monetary sanctions ($30,000 in one matter
and $15,000 in another matter) against the two lawyers and in favor of the
same school district for bad faith actions and frivolous tactics by these
lawyers for filing multiple due process hearing requests for a number of
students and against the same school district as a threat to force the school
district to pay advocate fees of $ 63,000 dollars. These sanctions findings
were part of the hearing record in this matter.
Parents on Behalf of Student v. Lancaster Elementary School District OAH
no. N 2008010456 (June 4, 2008) (ALJ Ruff). The ALJ made fact findings
that supported the issue of placing the district’s expenses in issue and to
order the parents representatives to show cause why monetary sanctions
should not be issued against them in this matter.
Orange Unified School District v. Student OAH no. N 2006100003
(November 22, 2006) (ALJ Ruff) ALJ denied district’s request for sanctions
against student for refusal to consent to assessment. Parents objected to
assessment of student in grounds that it would be harmful to students. That
was within parents’ due process rights to make that decision and was not
conduct that was subject to sanctions award.
Dry Creek Joint Elementary School District v. Parent on behalf of Student
OAH N 2009071109 (February 18, 2010) (ALJ Marson). The ALJ awarded
$ 3,880.00 in sanctions against Student’s father who was an attorney to
compensate School District for attorneys’ fees and related expenses incurred
(c)2019, Prof. Gregory L. Ogden
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in defending against four frivolous pleadings and motions filed by father in
matter.
Student v. Corona Norco Unified School District OAH No. N 2005070169
(October 18, 2005) (ALJ Ahler) The ALJ found that parents representatives
requested a due process hearing in bad faith. Sanctions would have been
awarded but for unclean hands of the school district.
Long Beach Unified Sch. Dist., 32 IDELR 128, 410-411 (Cal. 2000) Parents
sought contempt sanctions against a school district for failure to implement a
final decision against the school district. The decision required the district to
reimburse parents for unilateral placement and services. The ALJ refused to
award contempt sanctions not because of lack of authority but because the
parents did not show that the school district’s failure was in bad faith under
Cal. CCP section 128.5.
TEXAS
19 TEX. ADMIN. CODE § 89.1170(b) (2001)
“The hearing officer has the authority to ... make any other orders as justice
requires, including the application of sanctions as necessary to maintain an orderly
hearing process.”
Court Decision: Nicholas W. v. Northwest Indep. Sch. Dist., 2009 WL
2744150, 53 IDELR 43 (E.D. Tex. Aug. 25, 2009) (upholding the sanction
of a dismissal without prejudice because an alternative to dismissal, i.e.,
fines, costs or damages, against the plaintiffs was not available because
plaintiffs proceeded in forma pauperis);
Hearing Decision: Ingram Indep. Sch. Dist., 43 IDELR 124 (SEA Tex.
2004) (finding that the conduct of Petitioner’s counsel was willful,
intentional, in bad faith and sufficiently egregious as to justify the sanction
of a dismissal with prejudice).
For a comprehensive list of Texas due process hearing officer decisions, See
https://tea.texas.gov/About_TEA/Government_Relations_and_Legal/Special
_Education/Due_Process_Hearings/Special_Education_Due_Process_Heari
ng_Decisions/
A review of those decisions with the indexing features provided showed that
no sanctions orders were issued in the listed decisions.
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MASSACHUSETTS
801 CMR 1.01(8)(i) (2012) (Massachusetts)

“A Party may file with the Presiding Officer, subject to 801 CMR 1.01(7)(a), a motion to compel
discovery if a discovery request is not honored, or only partially honored, or interrogatories or
questions at deposition are not fully answered. If the motion is granted and the other Party fails
without good cause to obey an order to provide or permit discovery, the Presiding Officer before
whom the action is pending may make orders in regard to the failure as are just, including one or
more of the following ... [a]n order that designated facts shall be established adversely to the
Party failing to comply with the order[] or [a]n order refusing to allow the disobedient Party to
support or oppose designated claims or defenses, or prohibiting him or her from introducing
evidence on designated matters.”

Special education law due process hearing decisions can be found on the website
for the Bureau of Special Education Appeals (https://www.mass.gov/lists/bseadecisions-2016-to-date) These decisions are not easily searchable because they do
not appear to be indexed.
MINNESOTA
MINN. RULES 3525.4110, Subp. 3 (2007)

“The hearing officer has the authority to take any actions necessary to ensure the compliance
with all requirements of law and may dismiss the matter, with or without prejudice, if the party
requesting the hearing fails to provide information required or ordered by the hearing officer.”

Court Decision: Moubry v. Indep. Sch. Dist. No. 696, 32 IDELR 90 (D. Minn.
2000) (interpreting a Minnesota Rule of Civil Procedure, since repealed, which
granted the hearing officer authority to “do additional things necessary to comply”
with the special education rules, to include “the authority to assess sanctions
against a party who files a frivolous request for a hearing.” The court upheld the
IHO’s order for the parent’s attorney to pay $2,432 as a sanction for filing a
frivolous fourth hearing request–based on Minnesota statute repealed in 2004)
Hearing Decision: Dist. City 1 & Dist. City 2 Pub. Sch., 24 IDELR 1081 (SEA
Minn. 1996) (relying on the notion that hearing officers have the “implied
authority to control the conduct of the hearing and persons appearing there” when
ordering the student’s attorney to pay the school districts $2000 for pursuing a
summary judgment motion “made without factual basis, upon unsupported and
distorted facts, and upon illogical arguments”)
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NEW JERSEY
New Jersey administrative regulations authorize sanctions awards.

N.J.A.C. 1:1–14.14 Sanctions; failure to comply with orders or requirements
of this chapter

(a) For unreasonable failure to comply with any order of a judge or with any
requirements of this chapter, the judge may:
1. Dismiss or grant the motion or application;
2. Suppress a defense or claim;
3. Exclude evidence;
4. Order costs or reasonable expenses, including attorney's fees, to be paid to the State of
New Jersey or an aggrieved representative or party; or
5. Take other appropriate case-related action.

Hearing Decision: S.B. AND K.B. ON BEHALF OF P.B., Petitioners, v. PARK
RIDGE BOARD OF EDUCATION, Respondent, 2009 WL 1574247 (N.J. Adm.)
(April 21, 2009) New Jersey Office of Administrative Law.
The ALJ in this case excluded all evidence related to a placement of a
student in a particular program from admission into evidence because one of
the parties to the lawsuit refused in bad faith and unreasonably to allow
discovery of facts and other information that would have been necessary for
the parent’s expert witness to offer an opinion on the issues in this IDEA
matter as to whether the school district offered a F.A.P.E. Without that
information, the parent would not have been able to offer expert testimony
on this issue. The ALJ relied on NJAC 1:1-14.14 (a)(3).
Hearing Decision: Z.J. and V.J., o/b/o L.J., Petitioners, v. AUDUBON
BOARD OF EDUCATION, Respondent, OAL DKT. EDS 6203-06, 2006
WL 3075736 (N.J. Adm.) (10 23 2016)
ORDER EXCLUDING EVIDENCE PURSUANT TO N.J.A.C 1:6A-10.1

During the hearing on August 29, 2006, attorney for petitioner raised an
evidentiary objection to certain documents offered for identification by
respondent on the basis that respondent had not provided any discovery
pursuant to the requirements of N.J.A.C. 1:6A-10.1(a) and (b).1 Attorney for
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respondent did not dispute this. He represented that he had made an
unsuccessful attempt to provide discovery to the petitioner but he
acknowledged that such discovery had not been provided. In view of this the
petitioner applied prospectively for the exclusion of all testimony and
evidence which respondent may attempt to proffer at the hearing, citing the
provisions of N.J.A.C. 1:6A-10.1(c).
N.J.A.C. 1:6A:10.1 provides in relevant part:
(a) All discovery shall be completed no later than five business days before
the date of the hearing.
(b) Each party shall disclose to the other party any documentary evidence
and summaries of testimony intended to be introduced at the hearing.
(c) Upon application of a party, the judge shall exclude any evidence at
hearing that has not been disclosed to that party at least five business days
before the hearing, unless the judge determines that the evidence could not
reasonably have been disclosed within that time.
It is significant that N.J.A.C. 1:6A-1.1(c) provides that, “[s]ince these rules
are established in implementation of Federal law, they may not be relaxed
except as specifically provided herein or pursuant to Federal law.”2 The
only provision that permits the relaxation of the requirement for disclosure
of any documentary evidence and summaries of testimony intended to be
introduced at the hearing is found in N.J.A.C. 1:6A-10.1(c), where the judge
determines that the evidence could not reasonably have been disclosed
within that time. There is no information in the record before me to support
that determination in this matter.
After considering all of the foregoing, I FIND that there is no basis for
disregarding the provisions of N.J.A.C. 1:6A:10.1(a), (b) and (c). Therefore,
I ORDER that there shall be excluded at hearing any evidence that has not
been disclosed by respondent to the petitioners at least five business days
before the hearing, unless I determine that the evidence could not reasonably
have been disclosed within that time. However, I
also ORDER and DETERMINE that any evidence that has been disclosed
by respondent to petitioners at least five business days before the hearing, is
not subject to exclusion.
In his letter of August 29, 2006, attorney for petitioners seeks attorney fees
as a sanction for time spent on this issue pursuant to N.J.A.C. 1:1-
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14.14(a)(4) for respondent's “unreasonable failure to comply with the
requirements of this chapter.”
The imposition of such a sanction would be similar to imposing
a sanction where one party attempts to introduce irrelevant or privileged
evidence and the adverse party objects. The time spent by an attorney
making a valid objection to such evidence does not entitle the objecting
attorney to fees as a sanction. Therefore, I FIND that there is no basis for
the imposition of a monetary sanction in this matter and hereby DENY the
request.
As an aside, I suggest that if attorney for respondent intends to seek the
exclusion of any of petitioner's evidence or the testimony of petitioners'
witnesses, the matter be addressed as expeditiously as possible in order to
avoid unnecessary expenditures of time and expense.
New Jersey due process hearing officer decisions can be found at:
http://njlaw.rutgers.edu/cgi-bin/swishe/oal.cgi?query=special+education+law+due+process+hearing+decisions
I could not find any other sanctions decisions in this list .

IMPLIED GRANT OF POWER
Many states, however, do not have laws that expressly provide for sanctioning
authority. In these states, hearing officers who have exercised sanctioning authority
have done so under the assumption that their authority is coextensive with that of
the court and it is a power not derived from any express authority but arising from
necessity. Said authority is, therefore, “implied.” Support for the inherent,
sanctioning authority of IDEA hearing officers is sometimes explicitly provided by
courts in such states. This majority of states includes Michigan, Ohio, Indiana, and
New Mexico.
MICHIGAN
MICH. ADMIN. CODE r. 340.1725e(1)(e) (1994)
“Control the conduct of parties or participants in the hearing for the purpose
of assuring an orderly procedure.” - it implies authority to grant sanctions.
Hearing Decision: Bd. of Educ. of the Hillsdale Cmty. Sch., 32, IDELR 162
(SEA Mich. 1999) (relying on the state’s administrative code providing
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hearing officers the authority “to control the conduct of the parties or
participants in the hearing for the purpose of ensuring an orderly procedure”
when awarding costs of $308.86 to the school district’s lawyer based on the
parents’ attorney’s “unexcusable failure to communicate with the District’s
counsel in a timely fashion”)
Hearing Decision: Okemos Pub. Sch., 29 IDELR 677 (SEA Mich. 1998)
(relying on the state’s administrative code also relied on in Hillsdale, supra,
when dismissing the due process complaint with prejudice because of the
parent’s failure to cooperate and to comply with pre-hearing orders)
OHIO
Court Decision: Stancourt v. Worthington City Sch. Dist., 841 N.E. 2d 812,
44 IDELR 166 (Ohio Ct. App. 2005) (concluding that IDEA hearing officers
are “vested with implied powers similar to those of a court” and have the
discretionary power to dismiss due process complaints as a sanction for
disregarding orders or failing to prosecute. However, the court held that in
this case the sanction of dismissal with prejudice was too harsh).
INDIANA
Hearing Decision: Indianapolis Pub. Sch., 21 IDELR 423 (SEA Ind. 1994)
(upholding a hearing officer’s decision, premised on expressed statutory
authority which has since been repealed, to sanction petitioner’s attorney
$500 for “sham objections” and the failure to comply with repeated
discovery orders).
NEW MEXICO
Hearing Decision: Las Cruces Pub. Sch., 44 IDELR 205 (SEA N.M. 2005)
(overturning a hearing officer’s recommendation to a court that the parents’
be held responsible for the district’s attorneys’ fees).
DISTRICT OF COLUMBIA
Court Decision: Silva v. District of Columbia (D. DC, 2014) 57 F. Supp. 3d
62, 316 Ed. Law Rep. 325. The IHO had implied authority in a quasi-judicial
proceeding to issue a conditional order dismissing a parent’s IDEA
complaint with prejudice in advance of the hearing if the parent did not refile
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the complaint within 30 days when the parent’s attorney withdrew the
complaint without prejudice one week before the hearing date based on
concerns about the fairness of the hearing officer. The IHO did not abuse its
discretion in issuing that conditional order and then making it a final order
when the parent’s attorney did not refile the complaint within the 30 day
time period.
NEW HAMPSHIRE
Hearing Decision: Epsom Sch. Dist., 31 IDELR 120, 445 (N.H. SEA 1999)
(parents refused to sign a release of records form allowing the school district
to review records of their child. The IHO granted a motion by the district to
compel pre-hearing discovery of those documents. The IHO warned the
parents that further refusal to sign the release form would result in a
dismissal of their due process hearing).
Hearing Decision: In Re Caroline T, 16 IDELR 1340 (N.H. SEA 1990)
(parents refused to sign a release of records form for their child’s records so
the district could prepare for the due process hearing. The IHO issued an
order compelling the parents to comply with the district’s discovery request.
The IHO warned the parents that a further refusal to comply with the order
would result in sanctions being awarded against the parents.)
PENNSYLVANIA
Hearing Decision: Wissahickon Sch. Dist., 26 IDELR 1370 (Penn. SEA
1997) (IHO’s have broad discretion in the conduct of their proceedings,
including evidentiary rulings, whether or not to admit evidence into the
record, or to exclude evidence as a sanction for failure to offer evidence in a
timely manner.)
TENNESSEE
Hearing Decision: Smith Cnty. Sch. Sys., 27 IDELR 764 (Tenn. SEA 1998)
(IHO issued order compelling school district to disclose documents within
five business days before the hearing. District failed to meet that deadline
and refused to receive parent’s documents. Parents sought contempt
sanctions against district. ALJ stated that he had no authority to fine or jail
anyone under state law. The only remedy available would be for ALJ to
exclude district’s documents from being admitted into the evidentiary record
if they were submitted at a later date.)
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Implementation of Endrew F. and
the Appropriate Education Standard
Selected New Developments in IDEA Litigation
Mark C. Weber
DePaul University College of Law
June 1, 2019

Introduction
These materials focus on the application of Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 137 S.
Ct. 988, 69 IDELR 174 (Mar. 22, 2017), in the lower courts in the two years since the case was
decided.Endrew F. is one of only two cases in which the Supreme Court interpreted the
obligation to provide free, appropriate public education that is at the heart of the Individuals with
Disabilities Education Act. The discussion of Endrew F. and appropriate education is followed
by an update on recent important cases on additional topics of concern to IHOs and ALJs.

Endrew F. and Free, Appropriate Public Education
Some Basics
The Statute and Regulations
20 U.S.C. §§ 1401(9) (definition of free, appropriate public education), 1412(a)(1) (free,
appropriate public education guarantee)
34 C.F.R. §§ 300.17 (FAPE definition), .39 (special education definition), .101 (coverage,
including age; entitlement even if student has not failed and is advancing from grade to grade),
.102 (age exceptions), .103 to .113 (other FAPE requirements)
The Supreme Court Cases
Board of Educ. v. Rowley, 458 U.S. 176 (1982) (in case concerning claim for services of signlanguage interpreter, establishing some-benefit standard for appropriate education; emphasizing
meaningful access to services and rejecting commensurate-opportunities standard)
Endrew F. v. Douglas Cnty. Sch. Dist. RE-1, 137 S. Ct. 988, 69 IDELR 174 (Mar. 22, 2017)
(Roberts) (vacating and remanding lower court decision that had applied “merely more than de
minimis” standard for appropriate education for child with autism displaying significant
behavioral challenges; interpreting Rowley to require “a general approach: To meet its
substantive obligation under the IDEA, a school must offer an IEP reasonably calculated to
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enable a child to make progress appropriate in light of the child’s circumstances.” Id. at 998;
further stating that for child fully integrated in regular classroom, IEP typically should enable
child to achieve passing marks and progress from grade to grade, but that not every child so
integrated who advances from grade to grade automatically receives appropriate education;
stating that IEP must be “appropriately ambitious” in light of child’s circumstances, that every
student should have chance to meet challenging objectives, and that correct standard is
“markedly more demanding than the ‘merely more than de minimis’ test” applied below, id. at
1000, but also rejecting standard of requiring that child be provided opportunities to achieve
academic success, attain self-sufficiency, and make societal contributions substantially equal to
opportunities afforded children without disabilities, noting need to defer to expertise and exercise
of judgment by school authorities but further declaring that “A reviewing court may fairly expect
those authorities to be able to offer a cogent and responsive explanation for their decisions that
shows the IEP is reasonably calculated to enable the child to make progress appropriate in light
of his circumstances.” id. at 1002)
Post-Endrew F. Developments
Precedential Court of Appeals Decisions
R.F. v. Cecil Cnty. Pub. Schs., 919 F.3d 237, 74 IDELR 31 (4th Cir. Mar. 25, 2019) (in case of
then-seven-year-old student with autism and rare genetic disorder, who generally did not use
words to communicate and exhibited hyperactivity and conduct including grabbing others,
pulling hair, biting, and mouthing, as well as significant neuromuscular deficits, and was served
by public school in intensive communication support classroom in which she was sole student,
except for gym, art, music, recess, field trips, and occasional reading and math classes, and
teacher frequently removed her from general education classes and IEP revision in December of
school year called for general education only in gym, art, music, recess, and field trips, but
parents requested placement in full-day program for children with autism with no general
education, affirming decision in favor of school system, applying Endrew F. and clarifying that
older Fourth Circuit standard is no longer good law, ruling that placement of child in classroom
where she was only student did not violate least restrictive environment duty, noting that LRE
requirement is defined in terms of education with children who are not disabled and further
stating that classroom of one was due to unforeseen lack of enrollment of students with
disabilities; finding that failure to follow IEP regarding moving child from general education
classes was procedural violation but not substantive violation in light of child’s struggles in
general education; further holding that increase in special education services without notice to
parents did not significantly impede parental participation when it was consistent with parents’
expressed wishes about child’s program and school system eventually did hold new IEP meeting,
also that destruction of raw data about behavior was not knowing violation of policy and not
procedural violation of IDEA; further holding that behavior plan was sufficient when it focused
on biting when no evidence showed that system was aware of other behaviors interfering with
learning, and other behaviors were addressed outside plan; further holding that IEP was
sufficient without social skills goal, and had adequate number of hours of special education
instruction despite lack of grade-level advancement, finding reasonably ambitious goals focused
on child’s particular circumstances)
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E.R. v. Spring Branch Indep. Sch. Dist., 909 F.3d 754, 765, 73 IDELR 112 (5th Cir. Nov. 28,
2018) (per curiam) (in case of child with seizure disorder, ADHD, speech impairment, global
developmental delay and other conditions, affirming summary judgment for school district;
stating that parent failed to show how additional evidence sought to be admitted in district court
would have affected outcome; stating that indicators from Cypress-Fairbanks Indep. Sch. Dist.
v. Michael F., 118 F.3d 245, 253 (5th Cir. 1997), that “1) the program is individualized on the
basis of the student’s assessment and performance; (2) the program is administered in the least
restrictive environment; (3) the services are provided in a coordinated and collaborative manner
by the key ‘stakeholders’; and (4) positive academic and non-academic benefits are
demonstrated.” do not conflict with Endrew F., stating, “Endrew F. rejected another circuit’s
precedent that provided a far lower threshold for an IEP than required by our court.”; finding that
IEP process was adequate, included parental participation, and was not pre-determined; stating as
to substantive appropriate-education requirement that goals need not be set for each grade-level
Texas Essential Knowledge and Skills strand when child could not meet them, but goals were
appropriately ambitious and child made progress; further holding that district could transfer
student to different school without IEP meeting, and there was no showing of loss of educational
opportunity by removal from mainstream science class; further holding that failure to formulate
new IEP while child was in unilateral private placement did not impede child’s right to
appropriate education or significantly impede parental opportunity to participate in decision
process, in light of parents’ near unequivocal rejection of public placements)
Johnson v. Boston Pub. Schs., 906 F.3d 182, 194, 73 IDELR 31 (1st Cir. Oct. 12, 2018) (in case
of student with substantial hearing loss even with cochlear implant, affirming lower court
decision affirming hearing officer decision that IEPs providing for ASL instruction and
placement at public school for children who are deaf, rather than out-of-district private school for
deaf focusing on spoken English, sufficed to provide appropriate education; reasoning that parent
failed to exhaust argument based on least restrictive environment in due process hearing; ruling
that it was permissible for hearing officer to rely on statements parent made at prehearing
conference concerning possible settlement when conference was not formal mediation, and
hearing officer statement that parent should consider settlement did not evince bias; further
holding that hearing officer’s consideration of parent’s preference for parochial schooling did not
infringe parent’s First Amendment rights; on merits of appropriate education claim, stating
“[W]e disagree with Johnson's premise that Endrew F. altered the standard to be applied here. . .
. In our view, the standard applied in this circuit comports with that dictated by Endrew F. This
court has announced that, “to comply with the IDEA, an IEP must be reasonably calculated to
confer a meaningful educational benefit,” and emphasized that this requires consideration of the
individual child's circumstances.”; upholding lower court under application of clear-error
standard that sign-supported spoken English program at public school was adequate in light of
objective indicia of student’s advancement in light of low starting point and resistance of parent
to program)
K.D. v. Downingtown Area Sch. Dist., 904 F.3d 248, 251, 72 IDELR 261 (3d Cir. Sept. 18, 2018)
(in case of child first offered IEP in 2012, then in 2014 given independent evaluation which
found dyslexia, ADHD, mathematics disorder, organizational deficits, memory impairment, and
executive functioning impairments and reading below first grade level in summer before third
grade, then after revised IEP and enhanced services, parents withdrew child midway through

(c)2019, Prof. Mark C. Weber

Page 8 of 25

18th National IDEA Academy

Endrew F., FAPE & Decisions

third grade and placed her in private school, affirming district court decision, which affirmed
hearing officer decision applying law previous to Endrew F. and ruling in favor of school
district; stating: “Our precedents already accord with the Supreme Court’s guidance in Endrew
F., so we continue to apply them. Under both Endrew F. and our precedents, Downingtown Area
School District followed the law in educating K.D. So we will affirm.”; noting meaningful
benefit approach in Third Circuit, which rejected merely more than trivial educational benefit
standard; reasoning that child’s IEPs were reasonably calculated to enable her to make
appropriate progress even though she did not advance at same pace as grade-level peers and
rejecting Department of Education guidance that might be read to require program providing
support for successful learning of grade-level content)
Z.B. v. District of Columbia, 888 F.3d 515, 524, 72 IDELR 27 (D.C. Cir. May 1, 2018) (in case
of fourth grader whose parents sought reimbursement for private placement, vacating and
remanding lower court decision upholding 2014 IEP, stating “The key inquiry regarding an IEP’s
substantive adequacy is whether, taking account of what the school knew or reasonably should
have known of a student's needs at the time, the IEP it offered was reasonably calculated to
enable the specific student's progress” and holding that lower court erred in relying on premise
that school system acted promptly after receiving evaluation obtained by parents when system
did not conduct evaluations earlier when student struggled, and in requiring parents to show that
no placement within public school system would be appropriate, stating parents need only show
shortcomings of IEP offered; further stating that while courts should primarily consider “what
the school knew or reasonably should have known of a student's needs at the time” of IEP’s
drafting, “evidence that post-dates the creation of an IEP is relevant to the inquiry to whatever
extent it sheds light on whether the IEP was objectively reasonable at the time it was
promulgated.”; remanding for reconsideration under Endrew F. standard; upholding 2015 IEP,
reasoning that absence of executive functioning goal did not matter when IEP addressed distinct
weaknesses in functioning and that greater removal from mainstream was not justified)
Mr. P v. West Hartford Bd. of Educ., 885 F.3d 735, 71 IDELR 207 (2d Cir. March 23, 2018) (in
case involving student with high functioning autism spectrum disorder-Asperger’s Syndrome,
nonverbal learning disabilities, and psychotic disorder, stating that “Prior decisions of this Court
are consistent with the Supreme Court’s decision in Endrew F.” id. at 757, explaining that earlier
decisions rejected standard of more-than-merely-trivial-advancement, and affirming
determination that student was provided “a meaningful educational program that was reasonably
calculated to enable” the student “to make progress appropriate in light of his circumstances.”
id., noting accommodations and services given before student was eligible, and stating that
alternative high school program enabled the student to pass from junior to senior year and
achieve As and Bs, which permitted him to meet graduation requirements and make progress
regarding behavior; further stating that “grades are an important indication of any student’s
progress,” id. at 758, and further stating that the post-secondary program offered to student met
appropriate education standard once it was modified to include transportation), cert. denied, 139
S. Ct. 322 (Oct. 9, 2018)
I.Z.M. v. Rosemount-Apple Valley-Eagan Pub. Schs., 863 F.3d 966, 70 IDELR 86 (8th Cir. 2017)
(in case of student with vision disability whose IEP provided for use of Braille for all classroom
assignments and instruction, as well as for other specified aids and services, and who alleged that
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Braille instructional materials and assistive technology were not consistently provided, affirming
decisions that school complied adequately with IDEA; reasoning that state Blind Persons'
Literacy Rights and Education Act, enforceable under IDEA, did not put into place absolute
obligation to guarantee that blind student would use Braille to reach specific proficiency level,
and that 34 C.F.R. § 300.172(b)(4) regarding accessible materials imposed only obligation to
take reasonable steps to provide materials)
Significant Unpublished Court of Appeals Decisions
E.F. v. Newport Mesa Unified Sch. Dist., 726 F. App’x 535, 71 IDELR 161 (9th Cir. Feb. 14,
2018) (in case concerning child with autistic behavior, stating that Ninth Circuit’s previous
appropriate education “standard comports with Endrew's clarification of Rowley.” id. at 537, and
stating with regard to assistive technology, “Although Plaintiffs presented evidence that children
with autistic-like behaviors may begin using electronic AT devices as early as age three,
evidence adduced at the administrative hearing also established that some foundational
behavioral and communicative skills are necessary in order for children to use electronic AT
devices successfully. Accordingly, we hold that Newport did not deny E.F. a FAPE by failing to
assess him for an electronic AT device before February 2012.” id.)
J.P. v. City of N.Y. Dep’t of Educ., 717 F. App’x 30, 71 IDELR 77 (2d Cir. Dec. 19, 2017)
(upholding decision of hearing officer and review officer that IEP met appropriate education
standard in tuition reimbursement case, noting that Endrew requires only that IEP be reasonable,
not ideal, and stating that deference should be paid to administrators; further stating that district
court need not have considered IEPs from later school years as evidence that contested IEP was
inadequate, noting that Endrew F. said the appropriate education standard entails a prospective
judgment; further finding failure to conduct FBA or develop BIP did not deny appropriate
education when IEP identified problem behaviors and addressed them with 1:1 aide and related
services; further holding parents had meaningful participation in IEP process)
C.G. v. Waller Indep. Sch. Dist., 697 F. App’x 816, 819, 70 IDELR 61 (5th Cir. June 22, 2017)
(in case of child with autism and pervasive developmental delays whose parents rejected her
proposed 2013-14 IEP and challenged district’s refusal of extended school year services, and
who enrolled child in private school with additional private services and sought reimbursement,
affirming district court decision upholding determination that child was afforded appropriate
education; reasoning that factors listed in Cypress-Fairbanks Indep. Sch. Dist. v. Michael F.,
118 F.3d 245, 253 (5th Cir. 1997), specifically “(1) the program is individualized on the basis of
student's assessment and performance; (2) the program is administered in the least restrictive
environment; (3) the services are provided in a coordinated and collaborative manner by the key
‘stakeholders’; and (4) positive academic and non-academic benefits are demonstrated” led
district court to analysis consistent with Endrew F. standard, noting that district court stated that
“[t]he educational benefit . . . cannot be a mere modicum or de minimis; rather, an IEP must be
likely to produce progress, not regression or trivial educational advancement,” and relying on
evaluations, observations, and other information regarding needs and performance level of child,
including evidence of progress and adding of goals as goals were mastered)
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R.B. v. New York City Dep’t of Educ., 689 F. App’x 48, 51, 69 IDELR 263 (2d Cir. Apr. 27,
2017) (in case of student with autism placed by parents in private school because of
dissatisfaction with vocational and transition services, measurability of IEP goals, studentteacher ratio, teaching methodology, and suitability of school to deliver services, among other
issues, affirming decision in favor of school system, emphasizing that assessment and IEP were
sufficient and any errors in assessment harmless; interpreting Endrew F. to mean that “the IEP
need not bring the child to grade-level achievement, but it must aspire to provide more than de
minimis educational progress”)
Selected District Court Decisions
Smith v. District of Columbia, No. CV 16-1386, 2018 WL 4680208, 73 IDELR 6 (D.D.C. Sept.
28, 2018) (in case of student with emotional disturbance and record of physical altercations who
performed at or above grade level, who was placed in self-contained setting, first one for
students with learning disabilities and then one for behavior support but with peers one year
ahead of him, and who was not provided AP classes outside general education setting, ruling that
claim of denial of appropriateness of placements was sufficiently raised in due process
proceeding so as to satisfy exhaustion requirement; determining that hearing officer erred by
concluding that learning disability classroom provided appropriate education, in that placement
was not tailored to student’s needs and did not offer personally challenging objectives and was
not reasonably calculated to enable him to make progress appropriate in light of his
circumstances; with regard to appropriateness of behavior support classroom, remanding to
hearing officer to determine whether student could receive 26.5 hours per week of specialized
instruction as required by IEP when he was only one of seven students in class doing ninth grade
work and rest were doing tenth grade work; with regard to ADA claim based on lack of AP
courses outside general education setting, granting defendant summary judgment on ground
student was not qualified as to curricular prerequisites)
M.L. v. Smith, No. CV PX 16-3236, 2018 WL 3756722, 72 IDELR 218 (D. Md. Aug. 7, 2018)
(in case of student with learning disabilities, for whom district proposed placement with
integration into larger student population with teachers with certification in special education,
where student would receive 20 hours per week of special education, 17.5 outside general
education setting and 2.5 in general education setting, plus twice-weekly 45 minute speechlanguage sessions, affirming ALJ decision in favor of school district and denying reimbursement
for private school placement; reasoning that ALJ properly considered student’s educational
history, that ALJ’s credibility determinations merited deference, that “ALJ’s determination to
weigh M.L.’s Lab School performance as useful but not dispositive” was proper, id. at *8, and
increase in service hours offered by district above those in previous IEP was supported by new
testing and other factors; further stating that student made progress under district’s previous
program, and “Further, this case can be distinguished from Endrew F. because MCPS
continually adapted M.L.’s IEPs to account for new testing and performance measures, as well as
the Parents' concerns about M.L.’s academic and emotional needs.” id. at *9; also noting
integration considerations)
E.S. v. Smith, No. PWG-17-3031, 2018 WL 3533548, at *15, 72 IDELR 184 (D. Md. July 23,
2018) (in case of student with autism spectrum disorder, ADHD, and anxiety disorder, whose
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parents challenged IEP and sought full-time therapeutic placement, and contended as well that
Bridge Program at middle school, which district provided as placement, was not appropriate in
light of IEP’s requirement of 29 hours and 20 minutes of specialized instruction outside general
education setting, with option for lunch in general education setting, and that placement was
predetermined, affirming ALJ decision against parents; reasoning that ALJ’s credibility
determinations, including as to testimony that public school program had ability to handle
explosive students, merited deference, as did determinations of credibility of testimony that
program could implement all aspects of IEP, and that student did not need further support during
time in hallways in previous program, and would not be left alone while other students were in
general education class; stating “Simply put, a FAPE, to which a child with a disability is
entitled, is the education that any student without disabilities would receive,” and that Endrew F.
does not require that education be best possible; noting evidence in record that public school
predetermined placement, but ruling that any predetermination was harmless because defendant
provided student with appropriate education), aff’d, No. 18-1977, 2019 WL 2246174 (4th Cir.
May 24, 2019) (relying on R.F. v. Cecil Cnty. Pub. Schs., 2019 WL 1319830, at *8 (4th Cir.
Mar. 25, 2019) for proposition that procedural errors do not support any relief more than order
for compliance with IDEA procedural requirements, such as private placement or compensatory
education, unless ALJ determines that procedural violation denied child free, appropriate public
education, even when procedural violation is that of predetermination of IEP)
Jack J. v. Coatesville Area School Dist., No. 17-CV-3793, 2018 WL 3397552, at *9, 72 IDELR
154 (E.D. Pa. July 12, 2018) (in case of student with ADHD who was in sixth and seventh grade,
affirming hearing officer decision against parent, citing Endrew F. for proposition that student’s
“IEP must provide services reasonably calculated to enable a child to receive meaningful
educational benefits in light of the student’s intellectual potential” but not optimal level of
services desired by parent; stating that contrary to assertions that IEP failed to address all of
student’s educational needs, it provided goals and instruction tailored to ADHD-related
weaknesses while maintaining opportunities for high-level academic achievement, including
behavioral goal addressing ability to focus on assigned tasks, and organizational goal, and
strategies to meet goals; further stating that student did not need FBA when IEP had behavioral
goals, interventions and supports to address his behavior; stating that deviations in
implementation of IEP were de minimis and that student made meaningful if mixed progress)
C.S. v. Yorktown Cent. Sch. Dist., No. 16-CV-9950, 2018 WL 1627262, 72 IDELR 7 (S.D.N.Y.
Mar. 30, 2018) (in case of child with ADHD, developmental coordination disorder, and
Tourette’s Syndrome, affirming review officer decision in favor of school district, reasoning that
assessment of language difficulties was sufficient and timely, and that IEPs were reasonably
calculated to enable child to make progress appropriate in light of her circumstances; stressing
gains reflected in progress report and monitoring profile sheet and advances in standardized test
scores, despite evidence of fluctuations and declining performance in relation to grade
benchmarks and despite opinion of outside evaluator who applied restrictive definition of
progress; further noting that services were added in response to needs shown in evaluations;
further stating that district addressed bullying that it was informed of and provided social
services to child)
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Sauers v. Winston–Salem/Forsyth County Bd. of Educ., No. 1:15CV427, 2018 WL 1621516, at
*12, 72 IDELR 10 (M.D.N.C. Mar. 30, 2018) (in case of high school student reading at secondgrade level whose parents desired residential school for him, remanding case to hearing officer,
rejecting challenges to credibility determinations regarding expert witnesses and ruling that ALJ
had adequate support for finding that public school could implement proposed IEP, but
determining that in deciding case before issuance of Endrew F., ALJ and SRO applied Fourth
Circuit standard for appropriate education of “an education plan likely to produce progress, not
regression or trivial educational advancement,” seeming to imply that standard requiring minimal
progress may have been considered adequate, and therefore case must be remanded to decide
whether Endrew F. standard would produce different outcome), appeal dismissed, No. 18-1482
(4th Cir. Aug. 29, 2018)
Pavelko v. District of Columbia, 288 F. Supp. 3d 301, 118 LRP 5848 (D.D.C. Feb. 13, 2018) (in
case of child diagnosed with autism spectrum disorder and ADHD, finding that program met
Endrew F. standard when experts indicated amount and nature of services in IEP were
appropriate or needed to meet child’s academic and functional goals, and need for ABA services
or individual aide had not been established at time of IEP)
Endrew F. v. Douglas Cnty. Sch. Dist. RE 1, 290 F. Supp. 3d 1175, 1183, 71 IDELR 144 (D.
Colo. Feb. 12, 2018) (in case of student diagnosed with autism and ADHD placed by parents at
private school specializing in education of children with autism, reversing ALJ decision and
ordering reimbursement for private placement, ruling that IEP offered by district was not
reasonably calculated to enable student to make progress that was appropriate in light of his
circumstances, noting that IEP demonstrated “continued pattern of unambitious goals and
objectives of his prior IEPs”; further stating that minimal progress evidenced in plan was
affected by district’s lack of success in providing program to address student’s behavior), appeal
dismissed, No. 18-1089 (10th Cir. Apr. 5, 2018)
Pocono Mountain Sch. Dist. v. J.W., No. 3:16-CV-0381, 2017 WL 3971089, 70 IDELR 200
(M.D. Pa. Sept. 8, 2017) (affirming hearing officer decision that found that district failed to
identify student’s specific learning disability before sixth grade year and failed to offer
sufficiently intensive supports in response to student’s academic, behavioral, and organizational
challenges; affirming award of compensatory education of full days of compensatory education
from beginning of sixth grade year until March of his seventh grade and two hours per day from
then through the end of student's seventh grade year, noting at most de minimis progress, relying
on Endrew F.)
F.L. v. Board of Education of Great Neck U.F.S.D., 274 F. Supp. 3d 94, 119, 70 IDELR 182
(E.D.N.Y. Aug. 15, 2017) (in case of student with ADHD, developmental coordination disorder,
learning disabilities, and other conditions, affirming SRO decision that found school district
offered appropriate education in IEPs from 2012-13, 2013-14, and 2014-15 school years; finding
claims relating to summer 2012 services barred by limitations when IEP meeting was on May 24,
2012 and due process complaint was filed June 24, 2014; holding that parent had meaningful
participation in 2014 IEP meetings when parent’s concerns were addressed and outside
evaluation considered; citing Endrew F. and stating “Therefore, a school district satisfies its
obligations arising under the IDEA ‘if it provides an IEP that is likely to produce progress, not
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regression, and if the IEP affords the student with an opportunity greater than mere trivial
advancement.’ M.P.G. ex rel. J.P. v. New York City Dep’t of Educ., No. 08 Civ. 8051, 2010 WL
3398256, at *10 (S.D.N.Y. Aug. 27, 2010)”; finding IEPs substantively adequate in that they
were sufficiently based on objective evidence of progress, stating that IEP need not mention
particular teaching methodology, that class size was an issue on which deference to SRO was
proper, that reading services were adequate, and that district had basis not to follow
recommendation of outside evaluator; finding extended school year services not justified due to
lack of evidence regarding regression), aff’d, 735 F. App’x 38, 72 IDELR 232 (2d Cir. Aug. 24,
2018) (stating that record showed district listened to father’s concerns at IEP meetings, and
deferring to SRO decision that IEPs offered appropriate education and that student was
progressing; further stating that program need not include grade-level advancement if such
progress is not reasonable prospect for particular child)
Unknown Party v. Gilbert Unified Sch. Dist., No. CV-16-02614-PHX-JJT, 2017 WL 3225189, at
*5, 70 IDELR 131 (D. Ariz. July 31, 2017) (in case of student with Down Syndrome for whom
district proposed to increase special education services time by 20 minutes per day and change
location of services from neighborhood school, affirming decision of ALJ that increase in service
minutes was appropriate under Rachel H. analysis, concluding that student could not consistently
retain skills from general education class and resource room and did not derive meaningful
benefit but instead was overstimulated and occasionally exhibited disruptive behaviors; further
affirming ALJ decision that proposal to move student from neighborhood school was change of
location but not change in placement, applying standard of Letter to Fisher, 21 IDELR 992
(OSEP 1994): “(1) whether the educational program set out in the student's IEP has been revised;
(2) whether the child will be able to be educated with non-disabled children to the same extent;
(3) whether the child will have the same opportunities to participate in non-academic and
extracurricular services; and (4) whether the new placement option is the same option on the
same continuum of alternative placements,” when, among other factors, there was no evidence
student would not be educated with nondisabled students to same extent; further noting that
although reading curriculum would change, IEP did not specify reading curriculum; citing
Endrew F. for proposition that student is entitled to program permitting more progress than
parents said they would satisfy them), aff’d sub nom. R.M. v. Gilbert Unified Sch. Dist., No. 1716722, 2019 WL 1787368 (9th Cir. Apr. 24, 2019) (stating that least restrictive environment
requirement was satisfied)
T.M. v. Quakertown Cmty. Sch. Dist., 251 F. Supp. 3d 792, 69 IDELR 276 (E.D. Pa. Apr. 19,
2017) (in case of child with autism, global apraxia, and intellectual disability, affirming hearing
officer decision that evaluation was adequate, noting that evaluation relied on multiple
assessment tools; further holding that educational services were adequate even though IEP did
not implement strict adherence to applied behavioral analysis principles and did not include
twenty hours of one-on-one ABA programming per week; citing Endrew F. and “meaningful
benefit” circuit caselaw)
Paris Sch. Dist. v. A.H., No. 2:15-CV-02197, 2017 WL 1234151, 69 IDELR 243 (W.D. Ark.
Apr. 3, 2017) (in case of child diagnosed with autism, reversing hearing officer determination
that staff during child’s fourth grade year were not adequately trained when evidence indicated
they were licensed and received some additional training; affirming decision that fifth-grade staff
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were not adequately trained when various personnel could not recall training related to child’s
program or any details of training; finding behavior plans for fourth grade inadequate for failure
to address reported behaviors other than noncompliance and ignoring nuances of behaviors
associated with autism; finding fifth grade behavior plan substantively inadequate, noting school
system intention to press criminal charges for violent action by student but no plan to deal with
any recurrence of similar conduct, and applying Endrew F. to find placement in Alternative
Learning Environment for indefinite period not to be appropriate education, noting that Eighth
Circuit previously used “merely more than de minimis” test; affirming determination that
physical therapy needs were not met and discontinuance of therapy lacked justification;
affirming hearing officer determination that Alternative Learning Environment was not current
educational placement when parent objected to placement nine days after consenting to it and
filed due process complaint and revocation of consent about six weeks later, also noting that
notice of meeting did not indicate placement change)
A.G. v. Board of Educ. of the Arlington Cent. Sch. Dist., No. 16 CV 1530, 2017 WL 1200906, at
*9, 69 IDELR 210 (S.D.N.Y. Mar. 29, 2017) (in case of student with dyslexia, whose parents
challenged his fourth and fifth grade IEPs, affirming SRO decision against parents, citing
Endrew F. and stating that in district program student “did make progress both in decoding and
in reading during the 2013-2014 school year and that his progress was not trivial.”; further
rejecting argument that district program was not based on peer-reviewed research when district
used “balanced literacy” program and Wilson method; further holding that proposed 2014-15
IEP was appropriate)
Administrative Guidance
Questions and Answers on Endrew F. v. Douglas County Sch. Dist. Re-1, 71 IDELR 68 (OSERS
Dec. 7, 2017) (stating that “IEP Team members should consider how special education and
related services, if any, have been provided to the child in the past, including the effectiveness of
specific instructional strategies and supports and services with the student. In determining
whether an IEP is reasonably calculated to enable a child to make progress, the IEP Team should
consider the child’s previous rate of academic growth, whether the child is on track to achieve or
exceed grade-level proficiency, any behaviors interfering with the child’s progress, and
additional information and input provided by the child’s parents.” (Question 10); further noting
individualized nature of free, appropriate public education inquiry, as well as obligation to align
“instructional strategies and curricula to both challenging State academic content standards and
ambitious goals.” (Question 12); further expounding on role of general education curriculum:
“[T]he child’s IEP must be designed to enable the child to be involved in, and make progress in,
the general education curriculum. The term ‘general education curriculum’ is ‘the same
curriculum as for nondisabled children.’ We have previously clarified that the phrase ‘the same
curriculum as for nondisabled children’ is the curriculum that is based on a State’s academic
content standards. This alignment, however, must guide, and not replace, the individualized
decision-making required in the IEP process.” [footnotes omitted] (Question 13); also stating that
for children with severest cognitive disabilities, annual goals must be appropriately ambitious
and be based on state content standards (Question 14), and that lack of progress should trigger
review of child’s program: “If a child is not making progress at the level the IEP Team expected,
despite receiving all the services and supports identified in the IEP, the IEP Team must meet to
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review and revise the IEP if necessary, to ensure the child is receiving appropriate interventions,
special education and related services and supplementary aids and services, and to ensure the
IEP’s goals are individualized and ambitious.” (Question 15); noting importance of addressing
behavioral needs)
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Selected Additional Developments
Child-Find, Evaluation, Eligibility and IEP Process
Lisa M. v. Leander Indep. Sch. Dist., No. 18-50160, 2019 WL 2120166, --- F.3d ---- , __ IDELR
___ (5th Cir. May 15, 2019) (in case where district provided Section 504 accommodations, then
parents requested special education evaluation, but district refused, then parents obtained private
evaluation, and district conducted its own evaluation and found student IDEA eligible on basis of
specific learning disability and other health impairment of ADHD at IEP meeting, but 12 days
later, after private staff meeting, found student not eligible, affirming hearing officer and district
court decision that child was eligible for special education, noting hearing officer credibility
determinations, as well as student’s failure in benchmark tests, attention difficulties and
difficulties with written work, lack of concentration, and stomach pains due to distress over
academics; rejecting hindsight approach in review of determinations of eligibility; stating that
“students with some baseline writing ability may still need special education.” id.at *11, also
stating: “Nothing in our opinion today should be read to foreclose the possibility that a student
who demonstrates some academic success might still need special education. Indeed, federal
regulations specifically provide that IDEA eligibility must be granted to a disabled student “who
needs special education and related services, even though the child has not failed or been
retained in a course or grade, and is advancing from grade to grade.” 34 C.F.R. § 300.101(c)(1).”
id. at *10 n.12)
R.E.B. v. Department of Educ., No. 14-15895, 2019 WL 2062045, --- F. App’x ---, ___ IDELR
___ (9th Cir. May 9, 2019) (affirming district court decision in favor of school district, holding
case was not moot on ground plaintiff-appellant continued to seek reimbursement for
transportation and compensatory education asked for in due process complaint; holding that
defendant sufficiently addressed concerns about where summer services for transition from
private autism school to public school would take place, and specific school need not be listed,
that IEP sufficiently specified LRE for student when it provided for self-contained program for
most academic subjects with participation in mainstream at discretion of special education
teacher, that IEP need not specify qualifications of one-on-one aide, and that for this student IEP
need not specify particular ABA methodology to be used, when teachers thought it best to use
multiple methodologies to meet needs as they arose), superseding 870 F.3d 1025 (9th Cir. Sept.
13, 2017)
R.F. v. Cecil Cnty. Pub. Schs., supra
B.G. v. City of Chicago Sch. Dist. 299, 901 F.3d 903, 72 IDELR 231 (7th Cir. Aug. 27, 2018) (in
case of teen with medical conditions and emotional and learning disabilities, applying abuse-ofdiscretion standard to affirm district court’s denial of motion to supplement record, reasoning
that additional evidence of post-hearing independent evaluations would change proceeding into
trial de novo and hearing officer reasonably excluded testing protocols not used by district
evaluator; affirming district court’s denial of motion to overturn hearing officer decision
rejecting request for independent educational evaluations at public expense, reasoning that
substantial evidence supported hearing officer’s decision that district evaluations were
appropriate; as to psychological evaluation, ruling that district’s evaluators were qualified, that
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drop in IQ score after student’s father’s death was due to conditions other than intellectual
disability, errors in test administration were harmless, testing in English was appropriate, support
for emotional disability classification was adequate, evaluators considered possibility of ADHD
and were not obliged to make medical diagnosis, and belief of evaluator that student did not have
learning disability did not cause harm when student was so classified and given access to
audiobooks and multisensory approach to decoding; finding occupational therapy evaluation
sufficient; finding social work evaluation sufficient without home visit and functional behavior
assessment adequate; on physical therapy evaluation, finding hearing officer’s error as to
evaluator’s finding of pain harmless; as to speech and language evaluation, affirming
determination that evaluator’s loss of test protocols was harmless when evaluator had them at
meeting and findings had additional corroboration)
Krawietz v. Galveston Indep. Sch. Dist., 900 F.3d 673, 72 IDELR 205 (5th Cir. Aug. 17, 2018)
(in case of teen girl with multiple behavior and other difficulties who in August was enrolled as
ninth grader when incorrectly believed by district to previously have been dismissed from special
education, then in September received two-month-long disciplinary alternative placement after
engaging in sexual activities at school, then in November was failing most of her classes and was
found eligible for and provided Section 504 plan on basis of post-traumatic stress disorder,
ADHD, and obsessive compulsive disorder, which plan called for additional time for
assignments, reminders to stay on task, provision of quiet work space and small group testing but
no behavioral plan, who finished ninth grade but in fall semester of tenth grade completed fewer
than half of assigned credits, was hospitalized following theft from parent, then on February 9 of
that school year, parent requested special education hearing under IDEA, and at resolution
session district proposed evaluation and in April district found student eligible under IDEA,
affirming district court decision that district violated child-find obligation, reasoning that
combination of factors, including declining academics and hospitalization should have led
district to suspect need for special education by October of tenth grade year at latest and that
even if date district requested consent for evaluation in February would be relevant date for
district to have acted, four-month delay was unreasonable)
T.B. v. Prince George’s Cnty. Bd. of Educ., 897 F.3d 566, 72 IDELR 171 (4th Cir. July 26, 2018)
(in case of student whose grades declined in middle school, then who did poorly in high school
and failed all but one class in tenth grade, failing to attend much of the time and often being
disruptive when present, whose father requested evaluation for him early in ninth grade but IEP
meeting found student not eligible, then parents continued to request testing and at end of
student’s tenth grade year obtained independent educational evaluation which diagnosed student
with ADHD, specific learning disorder and depressive disorder, then student transferred to
another high school but attended only briefly, and after due process hearing request IEP team
determined additional testing should occur and in March of that school year IEP team concluded
student was eligible on basis of emotional disturbance due to severe anxiety and offered limited
compensatory services and program that student never attended, and ALJ ruled that failure to
conduct testing in response to request was procedural violation but did not interfere with free,
appropriate public education because no matter what had been offered, student would not have
attended school, and district court affirmed denial of compensatory education although reversing
denial of reimbursement for independent evaluation, affirming determination that failure to
timely respond to evaluation requests violated IDEA, but deferring to ALJ finding that special
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education would not have provided benefit because student would not have attended in any
event, and that parent witnesses were not credible), cert. denied, 139 S. Ct. 1307 (Mar. 4, 2019)
Council of Parent Attorneys and Advocates, Inc. v. DeVos, 365 F. Supp. 3d 28, 74 IDELR 13
(D.D.C. Mar. 7, 2019) (denying motion to dismiss for lack of standing and granting plaintiff
motion for summary judgment in action challenging regulation at 83 Fed. Reg. 31306 (July 3,
2018) delaying by two years until July, 2020, date for compliance with 2016 IDEA regulations
setting common parameters by which state educational agencies are required to determine
whether significant disproportionality of minority students’ placement in special education
occurs in states and in local school districts, by use of reasonable risk ratios set by states;
reasoning that organizational standing existed on basis of denial of access to information that
must be publicly disclosed, and associational standing on basis of informational injury to
members and organization’s litigation goals being germane to its mission, that regulation was
arbitrary and capricious in lacking reasoned explanation when 2016 regulation had significant
safeguards against adoption of racial quotas that delay regulation did not adequately address and
when delay regulation did not explain change in position from prior regulation apart from
information about Texas decrease of identification of eligible children, which did not involve
race or ethnicity and when delay regulation did not consider cost including transparency and
participation cost to parents and children; vacating 2018 delay regulation), appeal filed, No. 195137 (D.C. Cir. May 10, 2019)
Autism Services
Renee J. v. Houston Indep. Sch. Dist., 913 F.3d 523, 73 IDELR 168 (5th Cir. Jan. 16, 2019) (in
case of student diagnosed with autism, intellectual disability, and ADHD, alleging denial of
appropriate education during eighth and ninth grade, affirming summary judgment in favor of
school district, rejecting argument that program was predetermined reasoning that although
district does not expressly provide Applied Behavioral Analysis, it incorporates ABA techniques
into its approach, record failed to show parents specifically requested ABA, and court should not
dictate pedagogical methods; rejecting claim that district failed to notify parents of availability of
extended school year classes when parents made attempt to contact; rejecting claim that district
denied appropriate education by not adequately addressing bullying, leading student to refuse to
attend school, reasoning that district communicated with parents and proposed accommodations
including having teacher meet student at drop-off and having student spend first hour of day in
office of student support, and parents did not respond to repeated requests for more information;
rejecting claim based on allegedly unrealistic transition plan focusing on law enforcement
careers when district made efforts to collaborate with parents on transition plans and subsequent
plans were more realistic)
Behavior Services and Student Discipline
Parrish v. Bentonville Sch. Dist., 896 F.3d 889, 894, 72 IDELR 141 (8th Cir. July 24, 2018) (in
consolidated cases concerning children with severe behavioral difficulties, challenging, among
other things, use of restraint, affirming determinations of district court and hearing officer that
“(1) the District took reasonable steps to train its teachers; (2) the District did not use physical
force and seclusion in a way that denied Child L or Child A a FAPE; (3) the District held
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programming conferences and informal meetings to propose, implement, modify, and
communicate interventions regarding misbehavior and academic progress as well as goals and
objectives; (4) the District’s implementation and collection of data arising from behavior
intervention plans complied with the IDEA; (5) the strategies used by the District, even if not
perfect, complied with the IDEA; (6) the parents did not raise a genuine issue for trial on whether
the District failed to educate their children in the least restrictive environment; and (7) after fully
developing the record on whether the parents of Child L were given a meaningful opportunity to
participate in the modification of Child L’s IEP and behavior plans, there was no actionable
IDEA violation raised by either Child L or Child A.”)
Nathan, 73 IDELR 240 (OSEP Jan. 29, 2019) (stating, regarding any child for whom school
district is deemed to know is child with disability under IDEA, that district must conduct
manifestation determination within ten days of decision to change child’s placement due to
violation of school rules, and may not postpone manifestation determination manifestation until
completion of child’s evaluation, if that would require delay of manifestation determination
beyond time limit; further suggesting that manifestation determination might be made even
without completion of IEP on basis of “the information that served as the LEA's basis of
knowledge that the child may be a child with a disability under IDEA, such as concerns
expressed by a parent, a teacher or other LEA personnel about a pattern of behavior
demonstrated by the child.”; further stating that district must offer parent printed copy of notice
of parental rights to assert due process and may not simply provide link in suspension notice to
notice of procedural rights on district’s web site)
Fletcher, 72 IDELR 275 (OSEP Aug. 23, 2018) (stating that when “the due process complaint
requesting an expedited due process hearing is filed with less than 20 school days remaining in
the school year or if the request is filed during the summer or other times when school is not in
session . . . , the SEA or LEA must ensure that the hearing is completed no later than the 20th
school day from when the expedited due process complaint is filed and that the hearing officer's
determination is made no later than the 10th school day after the hearing concludes – even if the
complaint was filed during the previous school year or during the summer, and the due date falls
during the following school year.”)
Mason, 72 IDELR 192 (OSEP July 27, 2018) (“In your letter, you provide a description of one of
your client's cases in which a child experienced an administratively shortened school day to
address problem behavior at the child's school. You stated that the shortened school days did not
occur as a result of the individualized education program (IEP) Team process. . . . You stated
that you are concerned that students with disabilities in this school are not being provided with
the disciplinary protections required under the Individuals with Disabilities Education Act
(IDEA). . . . The use of short-term disciplinary measures under the circumstances you described,
if implemented repeatedly . . . could constitute a disciplinary removal from the current
placement, and thus the discipline procedures set out in 34 CFR §§ 300.530-300.536 would
apply.”)
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Least Restrictive Environment and Related Services
C.D. v. Natick Pub. Sch. Dist., No. 18-1794, 2019 WL 2206265, --- F.3d ----, __ IDELR ___ (1st
Cir. May 22, 2019) (in case of child with intellectual disability and serious language deficits who
had been educated in general education with help of tutors before starting high school, affirming
public high school placement in general education for electives and self-contained program for
academic courses, which would typically lead to certificate rather than regular diploma, and
denying tuition reimbursement for private placement undertaken by parents; reasoning that
proposed program and modification of it for final year met Endrew F. standard; stating that LRE
standard should be same if less restrictive placement is proposed by district or by parents, and
adhering to holding in Roland M. v. Concord Sch. Comm., 910 F.2d 983, 993 (1st Cir. 1990), that
“the desirability of mainstreaming must be weighed in concert with the Act's mandate for
educational improvement.”; declining to follow approach of Daniel R.R. v. State Bd. of Educ.,
874 F.2d 1036, 1048 (5th Cir. 1989), which asks first “whether education in the regular
classroom, with the use of supplementary aids and services, can be achieved satisfactorily,” and,
if child cannot be educated in the regular classroom, asks second “whether the school has
mainstreamed the child to the maximum extent appropriate.”; noting, however, that district
considered use of supplementary aids and services; further finding IEP adequate with regard to
transition)
R.E.B. v. Department of Educ., supra
R.F. v. Cecil Cnty. Pub. Schs., supra
L.H. v. Hamilton Cnty. Dep’t of Educ., 900 F.3d 779, 72 IDELR 204 (6th Cir. Aug. 20, 2018) (in
case of 15-year-old with Down Syndrome classified as intellectually disabled, affirming lower
court ruling that school district’s proposed placement for child in comprehensive development
classroom was more restrictive than necessary, and reversing lower court’s denial of
reimbursement for parental placement in Montessori school; stating that “The LRE is a nonacademic restriction or control on the IEP—separate and different from the measure of
substantive educational benefits—that facilitates the IDEA’s strong ‘preference for
“mainstreaming” handicapped children,’ Rowley, 458 U.S. at 181 n.4,” 900 F.3d at 789; relying
on Roncker v. Walter, 700 F.2d 1058, 1063 (6th Cir. 1983) factors regarding mainstreaming, and
with regard to deferral to school authorities noting that decision about mainstreaming does not
require educational expertise as methodology does; reasoning that child need not master general
education curriculum to be mainstreamed, but instead question is if child can make progress
toward IEP goals in regular education setting, accepting lower court finding that goals of
student’s IEP should not have been pegged to grade-level standards; rejecting claim that lower
court should have deferred to opinions of public school teachers and staff because they knew
child better than experts credited by lower court, when court considered child individually;
further stating that difficulties of student with general education curriculum and proposal by
district to move child to largely self-contained setting “do not demonstrate a failure of
mainstreaming as a concept, but a failure of L.H.’s teachers and the other HCDE staff to properly
engage in the process of mainstreaming L.H. rather than isolating and removing him when the
situation became challenging.” id. at 798; ruling that Montessori program in which student was
the only student with disabilities in class and that included personalized curriculum and
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paraprofessional aide dedicated just to student should be reimbursed despite lower court’s view
that it lacked systematic stricture, noting testimony that Montessori approach is well suited for
children with Down Syndrome in many respects, and further noting that curriculum at
Montessori school was tied to regular state standards; further stating that parents were justified in
choosing private placement rather than invoking stay-put to keep student in general education
class at public school rather than proposed self-contained class when public school teachers
insisted they could not provide support services necessary to mainstream student successfully;
remanding for determination of amount of reimbursement), on remand, No.1:14-CV-00126,
2018 WL 6069161, 73 IDELR 121 (E.D. Tenn. Nov. 20, 2018) (ordering $103,274.00
reimbursement to parents for costs of private education at Montessori School of Chattanooga for
third to eighth grade, consisting of tuition and full-time aide services while child attended
school)
McDowell, 72 IDELR 252 (OSEP Aug. 2, 2018) (“[Y]ou request that the U.S. Department of
Education (Department), Office of Special Education Programs (OSEP), provide clarification
that individualized education program (IEP) Teams “may consider interveners as an appropriate
related service for children who are deaf-blind, even though interveners are not specifically
identified in the list of examples of related services in the [Individuals with Disabilities
Education Act] IDEA. . . . If the IEP Team determines that a particular service, including the
services of an intervener, is an appropriate related service for a child and is required to enable the
child to receive FAPE, the Team’s determination must be reflected in the child’s IEP, and the
service must be provided at public expense and at no cost to the parents. 20 U.S.C. §
1414(d)(1)(A)(i)(IV) and §1401(9).”)
Residential Placement
M.S. v. Los Angeles Unified Sch. Dist., 913 F.3d 1119, 73 IDELR 195 (9th Cir. Jan. 24, 2019)
(affirming district court decision overturning ALJ decision and holding that student, ward of
superior court and Department of Child and Family Services with mental health needs and
history of violent actions, was denied appropriate education, reasoning that school district was
required to consider whether residential placement should have been offered to student for
educational purposes as part of her IEP, even though other county agency had residentially
placed her for mental health treatment under state law, pursuant to juvenile court order; further
stating that school district had independent obligation to ensure that continuum of placements
was available to meet student’s educational needs and consider whether residential placement
was necessary for educational purposes; incorporating district court opinion noting that juvenile
court placement was for mental health rather than educational reasons, and district had
independent obligation to consider whether student was entitled to residential placement
pursuant to IDEA in light of her educational needs, remanding to ALJ for determination of relief)
Post-Secondary Transition
Renee J. v. Houston Indep. Sch. Dist., supra
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Maintenance of Placement
Anchorage Sch. Dist., v. M.G., 735 F. App’x 441, 72 IDELR 233 (9th Cir. Aug. 22, 2018)
(affirming district court stay-put order keeping student in Perkins School for the Blind when IEP
called for residential placement, parties could not agree on which school, and hearing officer
decision was that Perkins was appropriate and district had to pay from enrollment date through
Feb. 17, 2018, then at conclusion of that time district issued notice of intention to place student
in in-district class; reasoning that hearing officer decision confirmed that Perkins placement was
appropriate; distinguishing case from one in which agreed-upon multi-stage IEP places child in
private school but expressly requires transition to public school at start of next school year)
Mootness
Steven R.F. v. Harrison Sch. Dist. No. 2, No. 18-1327, 2019 WL 2262293, --- F.3d ----, __
IDELR ___ (10th Cir. May 28, 2019) (in case of 14-year-old with severe autism, whose school
district proposed change of placement to public school program, and district court ordered
district to reimburse parent for 2016-17 school year tuition at private placement and awarded
attorneys’ fees, and district paid tuition pursuant to stay-put provision and need not reimburse
parent for anything, ruling that appeal was moot, rejecting capable-of-repetition-yet-evadingreview argument even though one-year IEP is too short in duration to be fully litigated, reasoning
that procedural challenges parent raised were fact-specific to 2016-17 IEP process, specifically
failure to follow requirements for IEP meeting imposed by state complaint review process
outcome – having staff member from proposed placement observe student at private placement
and have neutral facilitator for IEP meeting – which will not necessarily recur at subsequent IEP
meetings)
Burke v. Hillsborough Cnty. Sch. Bd., 752 F. App’x 713 (11th Cir. Sept. 24, 2018) (holding that
claim for return of student from general education with support services and claim regarding
predetermination of placement were moot once parent relocated away from school district and
state; holding that although claim for damages would not be deemed moot, dismissal of claim
was harmless error when evidence was not adduced to support request for compensation), aff’ing
No. 8:17–CV–993–T–33JSS, 2018 WL 1139064, 71 IDELR 187 (M.D. Fla. Mar. 2, 2018) (in
case of third grade child with autism who engaged in violent and destructive behaviors, whose
parent challenged IEP and placement recommendation and alleged failure to comply with
student’s behavior plan and previous IEP, but ALJ ruled against parent and parent appealed
decision to court, then relocated out of state due to change of military station and removed child
from school district, dismissing case as moot; stating that court could no longer provide relief of
returning student to general education classroom with support services; finding case not capable
of repetition despite possibility of reassignment to locale of school district; finding claim for
monetary damages not to have been exhausted when due process complaint included “award of
compensatory consideration” but damages were never raised or supported by evidence in due
process hearing, except for proposed order)
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Limitations
Ms. S. v. Regional Sch. Unit 72, 916 F.3d 41, 73 IDELR 223 (1st Cir. Feb. 15, 2019) (holding
that Maine has two-year statute for due process complaints, aligned with IDEA limitations, thus
claims as to school years 2009-10 and 2010-11 were untimely when due process complaint was
filed in May 2013; reasoning that law of the case doctrine did not bar consideration of theory that
Maine has one statute of limitations mirroring IDEA’s, nor was argument waived when not
raised by school district in earlier appeal of decision in district’s favor; reasoning as to
interpretation of Maine law that Maine intended to adopt two-year limitations period mirroring
IDEA’s timing provisions, following analysis of G.L. v. Ligonier Valley Sch. Dist. Auth., 802
F.3d 601, 604-05 (3d Cir. 2015), and Avila v. Spokane Sch. Dist. No. 81, 852 F.3d 936, 937 (9th
Cir. 2017), as to IDEA limitations; holding that no misrepresentations occurred so as to support
exception)
Board of Educ. of the N. Rockland Cent. Sch. District v. C.M., 744 F. App’x 7, 72 IDELR 172
(2nd Cir. Aug. 1, 2018) (applying two-year IDEA statute of limitations in affirming judgment in
favor of school district, holding that action accrued in May of 2011, when IEP meeting rejected
request for residential placement, or June of 2011, when parent was sent IEP, but due process
complaint was not filed until January of 2015; holding that specific misrepresentation exception
to IDEA limitations did not apply when district never misrepresented that it denied residential
placement, and withholding of information exception did not apply when parent knew of her
rights when she engaged parent advocate in May of 2011, then consulted special education
attorney in June 2012, then signed acknowledgement of receipt of procedural safeguards in
August 2012; also finding Section 504 claim not timely using three-year statute)
Remedies
Somberg v. Utica Cmty. Schs., 908 F.3d 162, 175, 73 IDELR 88 (6th Cir. Nov. 5, 2018) (in case
of now-24 year old student with autism spectrum disorder, ADHD, Tourette’s Disorder, and
symptoms of obsessive-compulsive disorder, whose 2012-13 IEP lacked measurable goals and
called for even split between general education and special education classes but who was
enrolled in community-based inclusion program for two periods of day in addition to three
special education classes and only one general education class, then, after parent objected,
provided instruction in principal’s office and kept from enrolling in general education classes
selected by student, affirming district court’s award of 1,200 hours of tutoring and one year of
transition planning as compensatory education, plus attorneys’ fees; holding that case was not
moot due to claim for compensatory education; upholding award of compensatory education
under abuse of discretion standard, reasoning that district court’s giving little deference to ALJ
determination on issue was harmless error in light of district judge’s evaluation of evidence and
conducting of bench trial; noting that substantive violations at issue in case did not require
showing of educational loss; finding no abuse of discretion in refusal to admit administrative
complaint review process decision into evidence; finding no error in admitting evidence outside
hearing record regarding years between 2008 and 2015 to determine amount of educational loss
that student suffered due to inadequate IEP during 2012–2013 school year, stating “The district
court would have been unable to discern the extent of Dylan’s educational loss in a vacuum.
Evidence of his abilities and progress in the years before and after the IDEA violation is
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therefore relevant in determining whether he suffered a loss during the 2012–2013 school year.
Without such testimony, for example, the court would have had no baseline against which to
measure Dylan’s progress (or lack thereof) during the year in which the violation occurred. And
without such a baseline, the court would have been unable to assess whether and how much
Dylan progressed, stalled, or regressed because of UCS’s IDEA violation.”; finding that district
failed to raise mitigation of damages issue in lower court; noting that district failed to offer
evidence contrary to that of student on amount of compensatory education, and affirming amount
judge awarded; affirming decision that services be paid for by district rather than directly
provided, noting contentious relationship and district’s failed suits against parent and attorney;
on cross-appeal holding that judge did not err in considering that student made some
advancement when determining amount of compensatory education, when Endrew F. requires
more than some advancement for FAPE, noting that issue in Endrew F. was whether IEP
complied with IDEA, not entitlement to compensatory education)
L.H. v. Hamilton Cnty. Dep’t of Educ., supra
T.B. v. Prince George’s Cnty. Bd. of Educ., supra
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I.

INTRODUCTION
A.

In today’s world, smartphones and tablets are common, and answers to
most questions are one search away. Their ubiquitous presence not only
makes information readily available but also retrievable within minutes
whenever/wherever curiosity is piqued.

B.

It is also not uncommon for judges, attorneys, and parties to have access
to laptops, tablets, and smartphones during administrative hearings,
allowing for real-time research of anything that can be “Googled,”
including answers to factual questions.

C.

The sheer convenience of ready access, limitless information with the tap
of a few keys / click of a mouse begs the question, “What is permissible
internet research for today’s judge?”

D.

This outline discusses the ethical considerations a judge should undertake
when conducting internet research. A recent American Bar Association
(ABA) Standing Committee on Ethics and Professional Responsibility (the
“Committee”) advisory opinion 1 on internet research by judges is
instructive. 2 In short, the Committee advises that any “[i]ndependent
investigation of adjudicative facts generally is prohibited unless the
information is properly subject to judicial notice.” 3
0F

1F

2F

See Formal Opinion 478 (Dec. 8, 2017).
Reference to the ABA Model Code of Judicial Conduct (August 2010) (“Model
Code”) and the Committee’s advisory opinion in this outline is not intended to suggest
that either, in fact, is applicable to IDEA administrative law judges and hearing officers.
Rather, their inclusion here is simply to provide a framework for the discussion.
3 Formal Opinion 478 at 1.
1

2
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EVIDENCE, GENERALLY
A.

As a general matter, the technical rules of evidence do not apply in
administrative hearings unless the enabling statute specifies otherwise.

B.

The Individuals with Disabilities Education Act (“IDEA”) 4 does not
provide adequate guidance on the specific set of legal procedures,
including evidentiary standards, that a hearing officer 5 must follow when
conducting the hearing, suggesting that observance of the rules is not
required. In fact, in the commentary to the regulations, the IDEA defers to
commonly applied State evidentiary standards, such as whether the
testimony is relevant, reliable, and based on sufficient facts and data. 6
3F

4F

5F

C.

This said, under the IDEA, as hearing officers, we must possess the
knowledge and ability to conduct hearings in accordance with appropriate,
standard legal practice. 7 This requirement is sufficient to ensure that
proper legal procedures are used, including as appropriate the use of the
rules of evidence, even though we have the discretion to receive any
relevant evidence that is offered consistent with the five-day disclosure
requirement. 8
6F

7F

D.

It follows, therefore, that, like our legal system, 9 the IDEA recognizes the
importance of an independent, fair and impartial due process hearing
system. 10 The IDEA hearing officer is, therefore, expected to only consider
evidence presented at the hearing and that had been made available to the
8F

9F

In 2004, Congress reauthorized the Individuals with Disabilities Education Act
as the Individuals with Disabilities Education Improvement Act. See Pub. L. No. 108446, 118 Stat. 2647 (Dec. 3, 2004), effective July 1, 2005. The amendments provide that
the short title of the reauthorized and amended provisions remains the Individuals with
Disabilities Education Act. See Pub. L. 108-446, § 101, 118 Stat. at 2647; 20 U.S.C. §
1400 (2006) (“This chapter may be cited as the ‘Individuals with Disabilities Education
Act.’”).
5 Because in the IDEA reference to a “hearing officer” is common nomenclature,
this writer will use said term throughout this outline. No disrespect is intended towards
those IDEA decisionmakers who are appointed to sit as administrative law judges.
6 See, e.g., Analysis and Comments to the Regulations, Federal Register, Vol. 71,
No. 156, Page 46691 (August 14, 2006).
7 34 C.F.R. § 300.511(c)(1)(B)(iii) (emphasis added).
8 See 34 C.F.R. §§ 300.512(a)(3) and (b).
9 The Preamble to the Model Code states, “An independent, fair and impartial
judiciary is indispensable to our system of justice.”
10 For example, IDEA prohibits an employee of the State educational agency
(“SEA”) or the local educational agency (“LEA”) involved in the education or care of the
child, or a person having a personal or professional interest that conflicts with the
person’s objectivity in the hearing, from serving as a due process hearing officer. 20
U.S.C. § 1415(f)(3)(A)(i)(I) and (II).
4
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parties during the course of the hearing. 11 Failure to only consider what is
in the record undermines impartiality, compromises the integrity of the
process, and erodes public confidence in the hearing system. 12
1 0F

1 1F

III.

EX PARTE COMMUNICATIONS
A.

For the hearing process to be fair, the parties need to be given the
opportunity to present evidence to a neutral decision-maker upon which
the case will be decided. Should the decision-maker be permitted to
independently investigate the facts through unauthorized contacts, the
hearing process is undermined. 13
1 2F

B.

An ex parte communication is any communication between a judge and a
party of his/her attorney concerning a pending or impending matter that
is outside the presence/awareness of the opposing party and/or his/her
attorney. 14
13 F

C.

Just like any other individual authorized to perform judicial functions, a
hearing officer must/should not initiate, permit, or consider ex parte
communications, or consider other communications made to the hearing
officer outside the presence/awareness of the parties or their
representatives concerning a pending or impending matter. 15
14 F

D.

Communication for scheduling, administrative, or emergency purposes is
permissible, provided (i) the hearing officer reasonably believes that no
party, or their representative, will gain a procedural, substantive, or
tactical advantage; and (ii) the hearing officer promptly notifies the other
party of the communication and allows said party the opportunity to
respond. 16
15 F

See Model Code, Rule 2.9(C). See also 34 C.F.R. § 300.511(c)(1)(B)(iii)
(requiring that the hearing officer “possess the knowledge and ability to conduct
hearings in accordance with appropriate, standard legal practice….”).
12 See Model Code, Rule 1.2.
13 See, e.g., Murphy v. Commonwealth of Pennsylvania, Dep’t of Educ., 554
IDELR 527 (Pa. Cmwlth. 1983) (finding that the hearing officer’s ex parte telephone
conversation with the director of a private residential school prior to rendering his
decision in a pending hearing violated the parents’ due process rights).
14 See Model Code, Rule 2.9 (A).
15 See, e.g., id. For an example on how an alleged ex parte conversation, in
retrospect, should have been avoided because it created an issue for appeal, see
Falmouth Sch. Comm. v. B., 106 F. Supp. 2d 69, 32 IDELR 256 (D. Me. 2000).
16 See, e.g., Model Code, Rule 2.9 (A)(1). But see Bd. of Educ. of the Williamsville
Cent. Sch. Dist., 46 IDELR 294 (SEA NY 2006) (where the unrepresented parent sought
recusal of the hearing officer for bias and prejudice because the hearing officer
11
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The prohibition against ex parte communications, therefore, ensures that
the opposing party to a matter is given an opportunity to respond to what
is presented to the hearing officer and that the hearing officer decides each
case based solely on the record that is before him/her.

INDEPENDENT RESEARCH
A.

An ex parte communication is broadly defined to include independent
research of facts concerning a pending or impending matter. 17
Specifically, the Model Code provides:
16 F

A judge shall not investigate facts in a matter independently, and
shall consider only the evidence presented and any facts that may
properly be judicially noticed. 18
17F

B.

The prohibition against independent research of facts extends to
information that is available through a variety of sources, whether
electronic or not, including the internet. 19 Interaction with written or
digital research materials is, therefore, considered a communication
outside the presence/awareness of the parties and their lawyers. 20
18 F

19 F

C.

Legal research, however, is permissible. The restriction against
independent research is limited to “facts.” Judges, therefore, continue to
have the discretion to conduct independent legal research beyond what is
cited to or provided by the parties. 21
20 F

D.

Information obtained from past knowledge or experience is not considered
research. 22 A judge may also educate him/herself through reading law
journals or the like, attending continuing legal education programs,
and/or general reading. This, too, is generally not considered research. 23
21F

22 F

E.

Only independent research of facts of consequence concerning the pending
or impending matter is, therefore, improper except in limited
circumstances.

telephoned her on one occasion at 8:20 p.m. after failed attempts to contact her earlier
in the day).
17 See Model Code, Rule 2.9(C).
18 Id.
19 See Model Code, Rule 2.9(C), Comment 6.
20 Id. See also Elizabeth G. Thornburg, The Curious Appellate Judge: Ethical
Limits on Independent Research, 28 REV. LITIG. 131, 147 (2008) (“Thornburg”).
21 See Formal Opinion at 3, citing, Charles G. Geyh, James J. Alfini, Steven Lubet
& Jeffrey M. Shaman, Judicial Conduct and Ethics, § 5.04 at 5-25 (5th ed. 2013).
22 Thornburg at 144.
23 Id.
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The prohibition against independent research of facts extends as well to
those who work for the judge (e.g. law clerk). 24 As such, any employee(s)
or support staff of the judge must be held to Rule 2.9(C). 25
23F

24F

V.

ADJUDICATIVE VERSUS LEGISLATIVE FACTS
A.

The distinction between permissible and impermissible independent
research turns on whether the facts included in the information being
researched are classified as adjudicative versus legislative. 26 Said
distinction lacks clarity – it may be “improper to do independent research
for information to be used in certain ways” but “proper for the same
information to be used in other ways.” 27 More specifically,
2 5F

26 F

[t]he problems with the distinctions that the rules try to apply—
between basic everyday facts, case-specific adjudicative facts, and
legislative facts—are far more fundamental. Because they assume
that there is a meaningful and clear difference between fact, on the
one hand, and law, on the other, they will never be truly workable
no matter how hard codes and cases try to be clear about the
situation at hand. As in other areas of the law in which courts
distinguish between “law” and “fact,” the line between adjudicative
facts and legislative facts is an artificial one, based on policy
considerations rather than observable reality. 28
2 7F

B.

Nonetheless, generally, adjudicative facts are the facts of the particular
case concerning the immediate parties (e.g., who, what, where, when, and
how). 29 Adjudicative facts can only be proven during the course of a
trial/hearing through the introduction of evidence and any independent
research by the judge of same is strictly prohibited unless such facts meet
the reliability requirements of judicial notice and the parties are given an
opportunity to be heard. 30
28F

2 9F

C.

Legislative facts do not pertain to the immediate parties. Rather,
legislative facts are “general facts which help the tribunal decide questions
of law and policy and discretion.” 31 And, unlike adjudicative facts, a judge
30 F

See Model Code, Rule 2.9(D)
Id. (“A judge shall make reasonable efforts, including providing appropriate
supervision, to ensure that this Rule is not violated by court staff, court officials, and
other subject to the judge’s direction and control.”).
26 See Fed. R. Evid. 201, Advisory Committee Notes; Thornburg at 149.
27 Thornburg at 149.
28 Id. at 174.
29 See Fed. R. Evid. 201, Advisory Committee Notes; Thornburg at 149 – 150.
30 Thornburg at 150.
31 Formal Opinion at 5. An example of permissible legal research where the court
relied on what it deemed legislative facts to determine the underlying issue can be found
24
25
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can investigate legislative facts on his/her own without notice to the
parties. 32
31F

VI.

JUDICIAL NOTICE
A.

As noted above, Rule 2.9(C) allows judges to consider facts “that may
properly be judicially noticed….” 33
3 2F

B.

Judicial notice occurs when the decision-maker takes note of a fact that is
not subject to reasonable dispute because it is a matter of common
knowledge (e.g., geographic locations, periods of time, historical events) or
that can be accurately and readily determined from sources whose
accuracy cannot reasonably be questioned (e.g., location of streets,
distances, calendar dates). 34 If notice is taken, the notice fact is conclusive
and the party with the responsibility to prove such fact is relieved of
having to prove such fact. 35
33 F

34 F

C.

Facts that are known only by personal observation of the decision-maker
should not be judicially noticed. 36
3 5F

D.

Only “adjudicative facts” are governed by Fed. R. Evid. 201. 37 The rule
does not address “legislative facts.” 38
3 6F

37 F

E.

A party would be entitled to be heard on the propriety of taking judicial
notice and the nature of the fact to be noticed. 39 The opportunity to be
heard is upon request and such request can be made in advance of the
judge actually taking the judicial notice (provided the party has notice of
the contemplated notice) or after the notice has been taken. 40
38F

3 9F

in Brown v. Bd. of Educ., 347 U.S. 483 (1954). In Brown, the Court relied on numerous,
“modern authority” articles discussing the psychological effects of racial discrimination
to distinguish psychological knowledge at the time of Plessy v. Ferguson (163 U.S. 537
(1896)). See Brown, 347 U.S. at 494, n.11.
32 Thornburg at 153.
33 Model Code, Rule 2.9(C).
34 See Fed. R. Evid. 201(b).
35 See Fed. R. Evid. 201(f). See also Thornburg at 157.
36 Town of Nantucket v. Beinecke, 379 Mass. 345, 352 (1979).
37 Fed. R. Evid. 201(a).
38 Id.
39 Fed. R. Evid. 201(e).
40 See id. See also Fed. R. Evid. 201(e), Advisory Committee Notes.
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CONSIDERATIONS
A.

Formal Opinion 478 warns against a judge conducting independent
research to gather adjudicative facts from the internet unless the
information is subject to proper judicial notice. 41 It further advocates for
the parties or their attorneys to be afforded the opportunity to, in the first
instance, provide the information to the judge before the judge does
his/her own independent research. 42
4 0F

41F

B.

Given the blurred distinction between adjudicative and legislative facts,
avoiding independent research has its advantages for various reasons.
1.

It promotes a party-driven process, 43 which places the burden
squarely on the parties to provide all of the information that the
hearing officer requires and subjects it to the adversarial process.

2.

It maintains the hearing officer’s actual and apparent neutrality. 44

3.

It safeguards against “undisclosed biasing influences.” 45 In
conducting independent research, the hearing officer risks coming
into contact with information whose reliability may be questioned
or disputed (think Wikipedia 46) and is not subject to the adversarial
process. 47 Once seen, it cannot be un-seen, and can impact the
hearing officer’s views of the issues in the hearing. 48

4 2F

43 F

4 4F

45 F

46 F

47 F

4.

It eliminates the risk of the hearing officer seeking to corroborate
subconscious beliefs by “gravita[ting] toward[s] sources that
confirm the [hearing officer’s] pre-existing biases because those
sources will seem more believable.” 49
48 F

5.

It avoids reliance on “technical” information uncovered during
research that can be easily misunderstood. 50 There is considerable
4 9F

Formal Opinion 478 at 11.
Id.
43 See Thornburg at 185.
44 Id.
45 Thornburg at 184.
46 Wikipedia is an online encyclopedia which permits anonymous and
collaborative editing. “Citing Wikipedia is as controversial as it is common.” Jeffrey
Bellin & Andrew Guthrie Ferguson, Trial by Google: Judicial Notice in the Information
Age, 108 NW. U. L. REV. 1137 (2014) citing Fire Ins. Exch. v. Oltmanns, 285 P.3d 802,
807 (Utah Ct. App. 2012) (Voros, J., concurring).
47 See Thornburg at 184.
48 Id.
49 Thornburg at 184.
50 See id at 185.
41

42
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support for the proposition that judges cannot properly evaluate
“technical” information on their own “however intelligent and wellschooled in law” 51 the judge may be.
5 0F

6.

It promotes transparency because the hearing officer’s decision
would be solely limited to the record created by the parties. 52
5 1F

C.

Nonetheless, despite these apparent advantages, avoiding research
altogether is neither practical nor sensible. Parties to IDEA hearings are
not on equal footing. 53 The disparity in resources can skew the
presentation of evidence depriving the hearing officer of valuable
information. Some research, therefore, may be necessary.
52F

D.

A middle ground may be the most appropriate, provided adequate
precautions are taken, including –
1.

mitigating against an incomplete record by adopting best practices
to develop the hearing record. 54
53 F

2.

disclosing to the parties any independent research deemed
necessary, even if the research was limited to legislative facts.
“[L]egislative facts can be as outcome-determinative as adjudicative
ones….” 55
54 F

3.

affording the parties an opportunity to challenge the information
uncovered during the research prior to adopting any findings based

Id. at 185 – 186.
See id. at 184.
53 See Schaffer v. Weast, 546 U.S. 49, IDELR 150 (2005) (recognizing that
“[s]chool districts have a ‘natural advantage’ in information and expertise…”). See also
Arlington Central Sch. Dist. Bd. of Educ. v. Murphy, 548 U.S. 291, 45 IDELR 267
(2006) (holding expert witness fees are not recoverable costs under the IDEA). And,
despite IDEA including safeguards to help place parents on equal footing with school
districts, parents continue to face challenges with securing representation in hearings.
For example, though IDEA provides that parents must be notified of any free or low cost
legal services (34 C.F.R. § 300.307(b)), in reality such services are either non-existent or
the agencies providing them are overwhelmed by the demand. Second, since 1986 IDEA
has provided that parents may be reimbursed for attorneys’ fees if found to be a
prevailing party. See 34 C.F.R. § 300.517. But, many attorneys require a substantial
retainer to mitigate their risk and most parents just cannot afford it.
54 For a discussion on best practices in developing the hearing record, see
Developing the Hearing Record: When and How, attached.
55 Thornburg at 194.
51

52
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5 5F

56

permitting the parties to supplement the record, as necessary and
appropriate, to address any new information resulting from the
research that the hearing officer seeks to consider in making
his/her findings.

REDISTRIBUTION OF THIS OUTLINE WITHOUT EXPRESSED,
PRIOR WRITTEN PERMISSION OF ITS AUTHOR IS
PROHIBITED.
THIS OUTLINE IS INTENDED TO PROVIDE WORKSHOP
PARTICIPANTS WITH A SUMMARY OF SELECTED ETHICAL
STANDARDS AND EVIDENCE RULES. THE PRESENTER IS
NOT, IN USING THIS OUTLINE, RENDERING LEGAL ADVICE
TO THE PARTICIPANTS.

Given IDEA’s abbreviated timeline, it may not be feasible for the hearing
officer to provide the parties with an opportunity to respond to his/her independent
research. This said, the lack of time is not a license to research with impunity. Though
an extension of time (see 34 C.F.R. § 300.515(c)) may cure the potential prejudice to the
parties, an extension is only permissible if requested by a party and granted for good
cause. See id. These considerations mitigate against the hearing officer conducting
independent research after the record has been submitted.
56
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AMERICAN BAR ASSOCIATION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

Formal Opinion 478

December 8, 2017

Independent Factual Research by Judges Via the Internet
Easy access to a vast amount of information available on the Internet exposes judges to potential
ethical problems. Judges risk violating the Model Code of Judicial Conduct by searching the
Internet for information related to participants or facts in a proceeding. Independent investigation
of adjudicative facts generally is prohibited unless the information is properly subject to judicial
notice. The restriction on independent investigation includes individuals subject to the judge’s
direction and control. 1
I.

Introduction
The Internet provides immediate access to an unprecedented amount of information.

Internet searches offer a vast array of information on endless topics. Social media sites provide
extensive information that users share about themselves and others. Information discovered on
the Internet may be highly educational and as useful to judges as judicial seminars and books. But
information gathered from an Internet search may not be accurate. It may be biased, unreliable,
or false. And, whether truthful or not, information discovered by a judge via the Internet that does
not qualify for judicial notice and is not disclosed to the parties is untested by the adversary
process.2
To help the judiciary navigate the hazards of Internet research, this opinion reviews the
ethical parameters under the ABA Model Code of Judicial Conduct for conducting on-line
independent fact-finding not tested by the adversary system.3

1

This opinion is based on the ABA Model Code of Judicial Conduct as amended by the ABA House of Delegates
through August 2010. The laws, court rules, regulations, rules of professional and judicial conduct, opinions
promulgated in individual jurisdictions and the Code of Conduct for United States Judges may be controlling. In
addition, standards for judicial notice are beyond the scope of this opinion and discussed throughout only in general
terms.
2
As used in this opinion, the term “judge” refers to “anyone who is authorized to perform judicial functions, including
an officer such as a justice of the peace, magistrate, court commissioner, special master, referee, or member of the
administrative law judiciary.” See MODEL CODE OF JUDICIAL CONDUCT, Application § I(B)(2011).
3
Fact gathering over the Internet may occur, for example, via (i) search engines like Google, Yahoo, Bing, Duck Duck
Go and others, or (ii) electronic social media that is interactive like Facebook, Twitter, or Instagram. See, e.g., ABA
Comm. on Ethics & Prof’l Responsibility, Formal Op. 462 (2013), Judge’s Use of Electronic Social Networking Media
(“ ‘electronic social media’ . . . refer[s] to internet-based electronic social networking sites that require an individual
to affirmatively join and accept or reject connection with particular persons”) (footnote omitted). This opinion covers
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The ABA Model Code Provisions
The Preamble to the ABA Model Code of Judicial Conduct emphasizes that “[T]he United

States legal system is based upon the principle that an independent, impartial, and competent
judiciary, composed of men and women of integrity, will interpret and apply the law that governs
our society.”4 This system requires that judges’ decisions be based upon evidence presented on
the record or in open court, and available to all parties. Except for evidence properly subject to
judicial notice, a defining feature of the judge’s role in an adversarial system is that the judge will
“consider only the evidence presented by the parties.”5 Judges must be careful not to undermine
this hallmark principle of judicial impartiality, or substitute for the time-honored role of the neutral
and detached magistrate someone who combines the roles of advocate, witness, and judge.
A. Ex Parte Communications
Canon 2 of the Model Code states that a judge shall perform all duties of judicial office
impartially, competently, and diligently.6 An independent and impartial judiciary ensures the right
of litigants to a fair trial. Impartiality is essential for the proper discharge of the judicial function.
Improper ex parte or “one-sided” communications undermine the independence and
impartiality of the judiciary. Such communications create the appearance of bias or partiality on
the part of the judge and, therefore, are precluded under the Model Code.
Model Rule 2.9(A) bars ex parte communications except in limited circumstances.7 It
provides: “A judge shall not initiate, permit, or consider ex parte communications, or consider
other communications made to the judge outside the presence of the parties or their lawyers,

all types of Internet searching. In addition, while the opinion addresses independent research by judges on the Internet,
some of the principles that are discussed also apply to more traditional research resources.
4
MODEL CODE OF JUDICIAL CONDUCT, Preamble [1] (2011).
5
CHARLES G. GEYH & W. WILLIAM HODES, REPORTERS’ NOTES TO THE MODEL CODE OF JUDICIAL CONDUCT 40
(2009).
6
MODEL CODE OF JUDICIAL CONDUCT, Canon 2, R. 2.2 (a judge shall “perform all duties of judicial office fairly and
impartially”); Rule 2.5(A) (“a judge shall perform judicial and administrative duties, competently and diligently”).
7
Certain ex parte communications are permitted. The Model Code permits ex parte communications where they are
permitted by law, such as in a settlement conference or certain applications for temporary equitable relief, or to address
scheduling or administrative issues, or where the parties consent to permit ex parte communication, such as in an in
camera review. A judge may discuss the case with court personnel. Judges may consult among or with other judges,
court staff, and law clerks, see MODEL CODE OF JUDICIAL CONDUCT R. 2.9(A)(1)-(5) (2011); id. at cmt. [5], but as
noted below, judges may not have others conduct research that the judge may not conduct.
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concerning a pending or impending matter.”8 The ban on ex parte communication ensures that the
judge will review and make rulings based only on the facts and evidence presented in the case.
B. Independent Fact Research Precluded
The Model Code’s rule on ex parte communication includes a provision that specifically
addresses independent investigation of facts. Model Rule 2.9(C) states: “A judge shall not
investigate facts in a matter independently, and shall consider only the evidence presented and any
facts that may properly be judicially noticed.” Comment [6] to Rule 2.9 clarifies that the
“prohibition against a judge investigating the facts in a matter extends to information available in
all mediums, including electronic.” 9
Importantly, Rule 2.9(C) does not preclude legal research. Rule 2.9(C) carefully proscribes
independent research of “facts.” Judges may conduct legal research beyond the cases and
authorities cited or provided by counsel.10
Rule 2.9(C) of the Model Code was adopted in 2007 and represents a significant
clarification of the independent investigation proscription in the Internet age. Prior to 2007, the
Model Code stated the general rule against ex parte communications and identified certain
exceptions. The 1990 Model Code addressed independent investigation in a brief comment: “A
judge must not independently investigate facts in a case and must consider only the evidence

The Model Code of Judicial Conduct defines “impending matter” as “a matter that is imminent or expected to occur
in the near future.” MODEL CODE OF JUDICIAL CONDUCT, Terminology (2011) (references omitted). A “pending
matter” is “a matter that has commenced. A matter continues to be pending through any appellate process until final
disposition.” Id. (references omitted).
9
Thirty-one states have adopted Model Rule 2.9(C) or language substantially similar in their judicial codes. There is
no similar provision in the Code of Conduct for United States Judges. For a discussion of independent fact-finding by
state and federal judges generally see Hon. David B. Saxe, “Toxic” Judicial Research, N.Y. ST. B.J. 36 (Sept. 2015);
Elizabeth F. Thornburg, The Curious Appellate Judge: Ethical Limits on Independent Research, 28 REV. LITIG. 131
(2008). For a discussion of whether federal judges may conduct independent research for purposes of obtaining what
they consider to be “background” information if the information does not form the basis for a decision see Rowe v.
Gibson, 798 F.3d 622 (7th Cir. 2015).
For state-by-state adoption of Rule 2.9(C) see ABA, CPR Policy
Implementation Committee: Comparison of ABA Model Judicial Code and State Variations, Rule 2.9: Ex Parte
Communication
(2016),
http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/2_9.authcheckdam.pdf
(last visited Nov. 21, 2017).
10
CHARLES G. GEYH, JAMES J. ALFINI, STEVEN LUBET & JEFFREY M. SHAMAN, JUDICIAL CONDUCT AND ETHICS, §5.04
at 5-25 (5th ed. 2013) (“independent investigation of the law has always been permitted” (emphasis in original); judges
are “experts on matters of law who are charged with the duty of declaring what the law is”); see also id. at 5-24 to 525 (further discussion of independent research by judges).
8
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presented.”11 The 2007 change, moving the proscription from a comment to the text of the rule,
was explained as follows:
In the Commission’s view . . . the judge’s duty to consider only the evidence
presented is a defining feature of the judge’s role in an adversarial system and
warrants explicit mention in the black letter Rules.12
C. Judicial Notice of Facts
Rule 2.9(C) of the Model Code permits a judge to consider facts “that may properly be
judicially noticed. . . . [U]nlike most provisions of the Code of Judicial Conduct, Rule 2.9(C)
incorporates a section of the law extrinsic to the Code; specifically, the law relating to judicial
notice.”13
For purposes of this opinion, Fed. R. Evid. 201(b)(1) and (2) contain an appropriate
standard; they permit judicial notice of facts which are “not subject to reasonable dispute” because
the facts are “generally known within the trial court’s territorial jurisdiction” or “can be accurately
and readily determined from sources whose accuracy cannot reasonably be questioned.”14 Judicial
notice is “founded on the assumption that certain factual determinations are not subject to
reasonable dispute and thus may be appropriately resolved other than by the production of
evidence before the trier of fact at trial.”15
Fed. R. Evid. 201(a) governs judicial notice of “adjudicative facts,” not “legislative
facts.”16 As the 1972 Advisory Committee Note to Rule 201(a) explains, this “terminology was
coined by Professor Kenneth Davis in his article An Approach to Problems of Evidence in the
Administrative Process, 55 HARV. L. REV. 364, 404–407 (1942).” The Advisory Committee Note
explains that “adjudicative facts” are those “which relate to the parties” or, more fully:

11

See MODEL CODE OF JUDICIAL CONDUCT, Canon 3B(7), cmt. (1990).
ANNOTATED MODEL CODE OF JUDICIAL CONDUCT, 194 (3d ed. 2016) (citing Charles G. Geyh & W. William
Hodes, REPORTERS’ NOTES TO THE MODEL CODE OF JUDICIAL CONDUCT, supra note 5).
13
Minn. Bd. on Jud. Standards Advisory Op. 2016-2 (2016).
14
A judge should be familiar with the jurisdiction’s authority on judicial notice. The rules and process, even the
definition of judicial notice, vary from jurisdiction to jurisdiction. Many state evidence codes track the language of
Federal Rule of Evidence 201. See CAL. EVID. CODE ANN. § 452; FLA. ST. ANN. § 90.202; ILL. R. EVID. 201; PA. R.
EVID. 201; TEX. R. EVID. R. 201. For a discussion of various state standards for judicial notice see O’Quinn v. Hall,
77 S.W.3d 438 (Tex. App. 2003); People v. Davis, 357 N.E.2d 792 (Ill. 1976); In re Cervera, 16 P.3d 176 n. 3 (2001);
Maradie v. Maradie, 680 So. 2d 538 (Fla. Dist. Ct. App. 1996); Kinley v. Bierly, 876 A.2d 419 (Pa. Super. Ct. 2005).
15
MICHAEL H. GRAHAM, HANDBOOK OF FEDERAL EVIDENCE § 201:1 (7th ed. 2015) [hereinafter “GRAHAM”].
16
See Federal Rules of Evidence Rule 201: Judicial Notice of Adjudicative Facts, CORNELL LEGAL INFORMATION
INSTITUTE, https://www.law.cornell.edu/rules/fre/rule_201 (last visited Nov. 27, 2017).
12
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When a court or an agency finds facts concerning the immediate
parties—who did what, where, when, how, and with what motive or
intent—the court or agency is performing an adjudicative function,
and the facts are conveniently called adjudicative facts. . . . . Stated
in other terms, the adjudicative facts are those to which the law is
applied in the process of adjudication. They are the facts that normally
go to the jury in a jury case. They relate to the parties, their activities,
their properties, their businesses.17
“Legislative facts,” on the other hand, “do not usually concern the immediate parties but
are general facts which help the tribunal decide questions of law and policy and discretion.”18
Research of legislative facts does not raise the same due process concerns as research of
adjudicative facts.
Procedural protections generally are built into taking judicial notice. Federal Rule of
Evidence 201(e) provides that a party is entitled to be heard, either before or after a court takes
judicial notice of a fact. If the court takes judicial notice of adjudicative facts, “[o]n timely request,
a party is entitled to be heard on the propriety of taking judicial notice and the nature of the fact to
be noticed. If the court takes judicial notice before notifying a party, the party, on request, is still
entitled to be heard.”19
D. Judge’s Duty to Supervise
Model Rule 2.9(D) requires that judges take steps to prevent court staff and officials from
performing improper independent investigations. The Rule provides: “A judge shall make
reasonable efforts, including providing appropriate supervision, to ensure that this Rule is not
violated by court staff, court officials, and others subject to the judge’s direction and control.”20

17

KENNETH CULP DAVIS, 2 ADMINISTRATIVE LAW TREATISE 353 § 15.03 Legislative and Adjudicative Facts (West
1958).
18
Usery v. Tamiami Trail Tours, Inc., 531 F.2d 224, 245, n. 52 (5th Cir. 1976) (quoting Davis, An Approach to
Problems of Evidence in the Administrative Process, 55 HARV. L. REV. 364, 402-416 (1942)).
19
FED. R. EVID. 201(e). See also Garner v. Louisiana, 368 U.S. 157, 173 (1961) (citation omitted) (“[U]nless an
accused is informed at trial of the facts of which the court is taking judicial notice, not only does he not know upon
what evidence he is being convicted, but, in addition, he is deprived of any opportunity to challenge the deductions
drawn from such notice or to dispute the notoriety or truth of the facts allegedly relied upon. Moreover, there is no
way by which an appellate court may review the facts and law of a case and intelligently decide whether the findings
of the lower court are supported by the evidence where that evidence is unknown. Such an assumption would be a
denial of due process.”)
20
MODEL CODE OF JUDICIAL CONDUCT R. 2.9(D) (2011).
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III. Guidelines for Independent Factual Research by Judges Via the Internet

When deciding whether to independently investigate facts on the Internet, the judge should
consider:
1. Is additional information necessary to decide the case? If so, this type of information
generally must be provided by counsel or the parties, or must be subject to proper judicial notice.
2. Is the purpose of the judge’s inquiry to corroborate facts, discredit facts, or fill a factual
gap in the record? If the facts are adjudicative, it is improper for a judge to do so.
3. Is the judge seeking general or educational information that is useful to provide the
judge with a better understanding of a subject unrelated to a pending or impending case? If so, the
inquiry is appropriate. Judges may use the Internet as they would other educational sources, like
judicial seminars and books.
4. Is the judge seeking background information about a party or about the subject matter
of a pending or impending case? If so, the information may represent adjudicative facts or
legislative facts, depending on the circumstances. The key inquiry here is whether the information
to be gathered is of factual consequence in determining the case. If it is, it must be subject to
testing through the adversary process.

III.

Hypotheticals

The following hypotheticals are offered to provide guidance in determining whether
independent research is permissible under the Model Code of Judicial Conduct.

Hypothetical #1: In a proceeding before the judge in a case involving overtime pay,
defendant’s counsel explains that the plaintiff could not have worked more than 40 hours per week
because defendant’s restaurant is in an “industrial area” and only open for breaks and lunch during
the work-week and not on weekends. The judge is familiar with the area and skeptical of counsel’s
claims. The judge checks websites like Yelp and Google Maps, which list the restaurant as being
open from 7 am to 10 pm, seven days each week. Does this search violate Rule 2.9(C) of the
Model Code of Judicial Conduct?
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Analysis #1: This search violates Rule 2.9(C) of the Model Code of Judicial Conduct
because the restaurant’s hours of operation are key to whether the plaintiff could prevail on a claim
of unpaid overtime. The judge should ask the parties and their counsel to provide admissible
evidence as to the restaurant’s hours of operation.

Hypothetical #2:

The judicial district in which the judge is assigned has many

environmental contamination cases involving allegations that toxic chemicals have been released
and have contaminated soil and groundwater.

The judge is unfamiliar with this area of

environmental law. Before a case is assigned to the judge, the judge reads online background
information including articles. Does this action violate Rule 2.9(C) of the Model Code of Judicial
Conduct?
Analysis #2: Judges may educate themselves by independent research about general topics
of interest, even on topics that may come before the judge. General background learning on the
Internet may be analogized to attending judicial seminars or reading books, so long as there is
reason to believe the source is reliable. Even general subject-area research is not permissible,
however, if the judge is acquiring information to make an adjudicative decision of material fact.21

Hypothetical #3: A social media-savvy lawyer just has been appointed to the bench.
Before being appointed, this lawyer used social media to conduct extensive background research
on potential jurors and opposing parties. The judge has been assigned to hear a complex, multiparty case involving lawyers from out of state. The judge wants to review the social media and
websites of each of the parties and of the out-of-state lawyers to learn background information
about the parties, to read the lawyers’ writings, and to review a list of the lawyers’ current and
former clients. Does this action violate Rule 2.9(C) of the Model Code of Judicial Conduct?
See, e.g., Cal. Judges Ass’n Jud. Ethics Comm. Advisory Op. 68 (2013) (judge may research basic principles of
medicine or other disciplines prior to being assigned a matter; judge may not investigate relevant facts that are germane
to the case); Minn. Bd. on Jud. Standards Advisory Op. 2016-2 at 2 (2016) (a judge is permitted to investigate nonadjudicative facts, including research on the general subject areas of cases coming before the judge, without informing
the parties); N.Y. Advisory Comm. on Jud. Eth. Op. 13-32 (2013) (a judge may “consult a disinterested expert on the
law with respect to a legal issue that is not currently before the judge, and is not the subject of a pending or impending
proceeding with identifiable parties”). Cf. Model Rule 2.9(A) (“a judge shall not initiate, permit, or consider ex parte
communications, or consider other communications made to the judge outside the presence of the parties or their
lawyers, concerning a pending or impending matter,” except as permitted under the rules); Model Rule 2.9(A)(2)
(exception permitting a judge to “obtain the written advice of a disinterested expert on the law applicable to a
proceeding before the judge, if the judge gives advance notice to the parties of the person to be consulted and the
subject matter of the advice to be solicited, and affords the parties a reasonable opportunity to object and respond to
the notice and to the advice received”).
21
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Analysis #3: While the Model Code of Judicial Conduct does not prohibit a judge from
personally participating in electronic social media (“ESM”),22 a “judge must . . . avoid using any
ESM site to obtain information regarding a matter before the judge in violation of Rule 2.9(C).”23
On-line research to gather information about a juror or party in a pending or impending case is
independent fact research that is prohibited by Model Rule 2.9(C).24
Gathering information about a lawyer is a closer question. The judge’s informationgathering about a lawyer may be permissible if it is done merely to become familiar with counsel
who appear before the court similar to how a judge may have, in the past reviewed a legal directory
like Martindale Hubbell, or to determine whether the lawyer is authorized to practice in the
jurisdiction. However, the judge’s independent research about a lawyer is not permitted if it is
done to affect the judge’s weighing or considering adjudicative facts. If an otherwise permissible
review results in a judge obtaining information about the existence or veracity of adjudicative facts
in the matter, the judge should ask the parties to address the facts in the proceeding through
evidentiary submissions.25
Hypothetical #4: A trial judge presiding over an owner’s claim for insurance coverage
heard testimony from competing experts about their investigation and opinions about the cause of
a fire that destroyed plaintiff’s property. While preparing findings of fact and conclusions of law
the judge received summaries her law clerk created from journals and articles on the proper
techniques and analysis for investigating fires of unknown origin. Does this action violate Rule
2.9(C) of the Model Code of Judicial Conduct?

See ABA Comm. on Ethics & Prof’l Responsibility, Formal Op. 462 at 2 (2013).
Id.
24
A judge may perform independent research to determine if a lawyer is authorized to practice in the jurisdiction,
however, as this is not an adjudicative fact.
25
Two examples should suffice to make the point. The California Judges Association Judicial Ethics Committee
Opinion 68 (2013) explained that a judge may not independently examine a state bar website to determine whether a
potential juror is a lawyer to satisfy the judge’s concern about that potential juror’s veracity in responding to a question
at voir dire. Instead the judge should “raise the concerns with counsel and ask them to engage in follow-up factual
research with respect to this potential juror.” In NYC Medical and Neurodiagnostic, P.C. v. Republic Western
Insurance Co., 798 N.Y.S.2d 309 (Appellate Term 2nd and 11th Dist. 2004), the New York Appellate Term reversed
the trial court’s order denying the defendant insurer’s motion to dismiss, in part because the trial judge conducted
independent factual research on the Internet. The judge used the Internet to access websites, including the New York
State Department of Insurance website, to investigate whether the defendant was licensed to do business in the state
because the plaintiff did not provide adequate proof on this issue.
22
23
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Analysis #4: By searching the Internet for journals and articles on investigating fires, the
law clerk engaged in an improper independent factual investigation. The method and extent of the
expert’s investigation is an issue in dispute, i.e., an adjudicative fact. The respective experts’
investigative methods related directly to the weight and credibility given to testimony concerning
an adjudicative fact, and fall within the prohibition in Rule 2.9(C). The trial court, therefore, could
not properly take judicial notice of these facts as being “not subject to reasonable dispute” because
they are neither “generally known within the trial court’s jurisdiction” nor can they be “accurately
and readily determined from sources whose accuracy cannot reasonably be questioned.” Fed. R.
Evid. 201(b). If the summaries addressed material facts in dispute and the judge used the
summaries to make findings of fact without allowing the parties to test the factual content of the
summaries through evidentiary submissions, the judge violated Model Rule of Judicial Conduct
2.9(A) by considering ex parte information, and violated Rule 2.9(D) by failing to require that the
law clerk act in a manner consistent with the judge’s obligations under the Code.26

Hypothetical #5: To render an accurate decision in a pending matter, a judge needs to
know whether a party is or was the subject of other judicial proceedings. The judge searches the
court’s electronic files of the other cases and the facts of each case, including sealed information.
The search reveals several other cases, some pending and some concluded and some within and
some outside the judge’s jurisdiction. Does the judge’s search violate Rule 2.9(C) of the Model
Code of Judicial Conduct?
Analysis #5: Model Rule 2.9(C) does not prohibit consideration of “facts that may
properly be judicial noticed.” For example, a judge may take judicial notice of a guilty plea entered

As noted previously, Model Rule 2.9(A) provides that “[a] judge shall not initiate, permit, or consider ex parte
communications . . . .” Model Rule 2.9(D) provides, “A judge shall make reasonable efforts, including providing
appropriate supervision, to ensure that this Rule is not violated by court staff, court officials, and others subject to the
judge’s direction and control.”
Disqualification is an additional risk that may arise from independent research in a pending case. Model
Rule 2.11(A)(1) states that a “judge shall disqualify” him or herself when the judge has “personal knowledge of facts
that are in dispute in the proceeding.” Knowledge is “actual knowledge of the fact in question. A person’s knowledge
may be inferred from circumstances.” MODEL RULES OF PROF’L CONDUCT, Terminology (2017). A judge likely has
“personal knowledge” of facts that the judge has independently researched and found reliable. See also ANNOTATED
MODEL CODE OF JUDICIAL CONDUCT (2d ed. 2011) (“Independent investigations by a judge . . . may provide a judge
with personal knowledge of disputed facts, which is a special ground for judicial disqualification”) (citations omitted).
26
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before the judge in a previous case27 and of other court records maintained by the clerk of the court
in which the judge sits.28 Court records can be judicially noticed for their factual existence, and
the occurrence and timing of matters like hearings held and pleadings filed, but not for the truth of
allegations or findings therein.29 “[T]he law treats different portions of the files and records
differently.”30 Standards of judicial notice require the judge to give notice and an opportunity to
be heard either before or after taking judicial notice. Again, each judge should determine the law
of judicial notice in the applicable jurisdiction.
Even when reviewing court records, however, a judge should be mindful of the following
caution, from Illinois Judicial Ethics Opinion 2016-02:
the particular judge’s competence to navigate the computerized court records is essential .
. . only facts which are ‘not subject to reasonable dispute’ are the proper subject of judicial
notice. The judge must be confident that his or her review will lead to accurate
information. For example, indexes of computerized court records are likely to contain
individuals with the same name; is the inquiring judge capable of finding the appropriate
records and accurately matching them to the party in question? Judges must be aware of
their own skills and, more importantly, their limitations . . . .
Documents that are sealed may not be reviewed. That would be independent research
disclosing information about a party to which both sides do not have access or even know exist.
Reviewing sealed documents is improper under Rule 2.9(C) of the Model Code of Judicial
Conduct.31

27

See People v. Davis, 357 N.E.2d 792, 793-94 (Ill. 1976) (judicial notice of a conviction based upon a guilty plea in
the same court before the same judge “falls squarely within the judicially noticeable category of facts ‘capable of
immediate and accurate demonstration by resort to easily accessible sources of indisputable accuracy’”).
28
Ill. Jud. Ethics Comm. Op. 2016-02 (2016) (at sentencing, court may access county court files to review convicted
criminal defendant’s criminal case history “so long as the established procedural safeguards for taking judicial notice
are adhered to”); Minn. Bd. of Jud. Standards, Advisory Op. 2016-2 (2016) (judge hearing ex parte order for protection
may, under certain circumstances, take judicial notice of facts in Minnesota State Court Information Service).
29
Professional Engineers v. Department of Transportation, 936 P.2d 473, 496 (Cal. S. Ct. 1997) (construing a state
Constitution’s civil service provision that was later superseded by constitutional amendment; Ardaiz, J. dissenting,
“judicial notice of findings of fact does not mean that those findings of fact are true, but, rather, only means that those
findings of fact were made”) (citations omitted); Doyle v. People, 343 P.3d 961, 963 (Colo. S. Ct. 2015) (“Because
the resolution of a factual matter at issue in a prior judicial proceeding, unlike the occurrence of the legal proceeding
or other court action itself, does not become an indisputable fact within the contemplation of CRE 201 merely as a
result of being reflected in a court record, the trial court erred in taking judicial notice that the defendant failed to
appear in court on a particular day”); see also GRAHAM, supra note 15 § 201:3 for a full discussion of judicial notice
of court records.
30
Minn. Bd. of Jud. Standards Advisory Op. 2016-2 (2016) citing In re Welfare of D.J.N., 568 N.W.2d 170, 175
(Minn. Ct. App. 1997).
31
Wash. Ethics Advisory Comm. Op. 13-07 (2013) (“a judicial officer in a juvenile matter may not sua sponte review
public and/or sealed records [maintained by the courts] unless such review is authorized by law”; “[i]f a party to a
proceeding requests the court to review [the records] but such review is not expressly allowed by law, then the court
should allow the other party or parties to be heard”).
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Conclusion
The Internet provides useful tools for discovering vast amounts of information. Searching

reliable sources on the Internet may reveal information that educates, informs, and enlightens the
judiciary, not unlike judicial seminars and printed materials.
Information properly subject to judicial notice is well within the judge’s discretion to
search and use according to the applicable law. On the other hand, adjudicative facts that are
needed to determine an issue in a case, but which are not properly subject to judicial notice, may
not be researched without violating Rule 2.9(C). Stated simply, a judge should not gather
adjudicative facts from any source on the Internet unless the information is subject to proper
judicial notice. Further, and within the guidelines set forth in this opinion, judges should not use
the Internet for independent fact-gathering related to a pending or impending matter where the
parties can easily be asked to research or provide the information. The same is true of the activities
or characteristics of the litigants or other participants in the matter.
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HYPOTHETICALS
1.

ALJ Wendell Holmes was assigned to a due process hearing. ALJ Holmes was
quite familiar with the bar both on the school district and parent’s side. However,
in this last assignment, the parent was being represented by an attorney who
was unfamiliar to ALJ Holmes. Though the complaint left a lot to be desired, ALJ
Holmes did not put too much thought into it until he found himself in what he
described as a “tortured prehearing conference.” The attorney evidenced a poor
understanding of the IDEA. As soon as he concluded the call, he was plugging
the parent’s attorney’s name into Google. As he scrolled through the results, he
learned that the attorney had practice in a neighboring state but had been
disciplined for failure to provide competent or responsible representation to his
clients. The attorney maintained his license.
Permissible research? Does ALJ Holmes have any responsibility to disclose
what he learned to the parties?

2.

While writing his decision on a tuition reimbursement case, Hearing Officer Louis
Brandeis’ curiosity got the best of him and he visited the school website and
quickly “flipped” through its pages. He marveled at the beautiful architecture of
the school buildings and then return to writing his decision. Any concerns?
What if he visited the website to confirm what he had gleaned from the record
regarding the general program? Satisfied that his notes were consistent with
what he learned from the website, he wrote his decision and published it.
What if neither party during the course of the hearing raised a concern about
what disability category the school served but, while satisfying his curiosity,
Hearing Officer Brandeis learns that the school serves only students with autism
spectrum disorders (ASD). The student who is the subject of the hearing is
learning disabled and the parties stipulated that the student’s disability category
is not in dispute. Hearing Officer Brandeis denies reimbursement because the
school would not be appropriate for the student as it only serves students with
ASD. Proper?

3.

Hearing Officer William Brennan presided over a hearing in which the parent
sought, through her attorney, that the school district be required to directly fund a
private placement for her child. The parent sought direct funding because she
claimed, through her attorney, that she is unable to pay the private school’s
tuition as she is financially strapped for cash. The student remains in the public
school.
Hearing Officer Brennan drafted a decision in favor of the parent, which included
an order for the school district to pay the tuition directly to the private school.
However, as he reviewed the decision and riffled through the record to confirm a
finding of fact, he came across an email from the parent to the school district
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which was sent from the parent’s work email account. The parent’s work email
account made clear that she worked for the most prestigious law firm in the city.
Curious, Hearing Officer Brennan Googled the firm and learned that the parent is
the managing partner of the firm’s mergers and acquisition division and has a
long list of wins under her belt. Feeling duped, Hearing Officer Brennan changes
his order to say that the school district is to reimburse the parent for tuition costs
upon submission of adequate proof of payment by the parent to the private
school.
4.

Hearing Officer Thurgood Marshall lives in a small town. His children no longer
attend the local schools and have not done so in years. As a result, Hearing
Officer Marshall has no problem taking cases involving his local school district.
In one such case, the parent sued the school district seeking a costly program for
his severely disabled child. At hearing, the school district argued that the
program was too restrictive and that it could meet the student’s needs in town.
The parent argued that the student’s IEP was predetermined because the school
district is facing budgetary constraints and the town is not willing to raise taxes to
cover the costs, leaving the school district high and dry. The parent offered his
own testimony recounting what the school district’s Director of Special Education
said during the IEP meeting, to wit: “You know we are having a hard time paying
our bills, work with me and I promise you we’ll do our best with what we have to
offer.” Hearing Officer Marshall’s impression of the parent is that he is generally
credible but that this aspect of the testimony seems flimsy because of lack of
corroboration.
One Sunday morning, while the case is still pending, Hearing Officer Marshall
comes across an article in the town’s local newspaper, which he reads online.
The article confirms that the school district is facing financial difficulties and that
its Board of Education voted to cut programs in order to “stay within budget and
be able to pay for potential special education liabilities that are looming.” Does
Hearing Officer Marshall have an obligation to disclose that he read the article,
which corroborates the parent’s testimony?

5.

ALJ Wendell Holmes is the life of the party. He gets invited to many parties. At
one cocktail party, he meets an expert on ASD and they hit it off over drinks
given their work in special education. As the evening progresses, ALJ Holmes
strikes up a conversation regarding an issue that is pending before him in a
hearing. He does not share any specific facts with the expert but seeks to better
understand the various methodologies at issue in the hearing. Is this an ex parte
communication? What if the expert just refers ALJ Holmes to an online
academic article he wrote on ASD methodologies? Any concerns?

6.

Hearing Officer Louis Brandeis is struggling with his decision and calls the State
Education Department’s hearing officer technical assistance (TA) provider, who
is not an employee of the Department. In reviewing the facts with the TA
provider, he learns from the TA provider that an “asserted fact” is actually
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inaccurate. However, it was not contested at the hearing. As asserted, the fact
is outcome determinative. What options does Hearing Officer Brandeis have at
this point?
7.

ALJ Thurgood Marshall is struggling to come up with a compensatory education
plan. Frustrated, he dials his good friend, the special education director of a
school district in another state and seeks guidance. The friend asks for the facts
in the case, which ALJ Marshall provides. The friend comes up with what ALJ
Marshall considers a sensible plan based on the record that is before him and
orders it. Any concerns?

8.

ALJ William Brennan is conducting research on SpecialEd Connection. In his
case, the parent is seeking reimbursement for dolphin therapy her child received.
ALJ Brennan was persuaded by the highly respectable experts the parent offered
in support of her claim and he plans on finding for the parent. However, while
reviewing case law on the reimbursement standard, he came across an IHO
decision from a colleague he has known for many years from attending the
ALJ/IHO Academy. The colleague is a highly respected ALJ who frequently
speaks at the Academy. The colleague decided that dolphin therapy is not worth
a can of sardine and methodically debunks the science behind it. It is the same
science that the parent’s experts offered at hearing. Convinced that he was
duped, he writes a decision denying reimbursement. Permissible?
What if the decision is from a federal district court in ALJ Brennan’s jurisdiction?

9.

In a transportation dispute, before Hearing Officer Wendell Holmes closes the
record, the parties agree to allow him to “Google the distance and time it takes
for the student to arrive to school in another town from his home.” While working
on his findings of facts, Hearing Officer Holmes uses his iPhone to determine the
distance and time. He uses the iPhone’s Map app rather than Google Maps.
The distance and time are different to what he would have found on Google
Maps. This has now become an issue on appeal.

10.

ALJ Louis Brandeis is presiding over a hearing in which each side has retained
highly respected experts. The parent’s expert has offered testimony that the
specific methodology sought by the parent would result in “significant gains for
the student that will never be seen in the school district’s preferred method.” The
expert cites to empirical studies and provides ALJ Brandeis with citations to
them.
That night, ALJ Brandeis finds the studies online and reads them to confirm the
testimony. Permissible?
What if ALJ Brandeis learned of the studies prior to the testimony and reviewed
them ahead of the testimony to be able to follow along and ask informed
questions of the experts?
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What if, in searching for the cited studies, ALJ Brandeis finds other studies not
cited by the expert which contradict the findings in the cited studies, leading ALJ
Brandeis to doubt the appropriateness of the proposed methodology?
11.

ALJ Thurgood Marshall has access to research staff. He is struggling with a
thorny fact dependent legal standard. He asks one of the research assistants to
help him find relevant case law. What other instructions, if any, must ALJ
Marshall give the research assistant?

12.

Hearing Officer William Brennan is attempting to schedule hearing dates. The
attorney for the school district represents that his schedule is quite full and
finding mutually convenient dates is becoming very difficult. With some nudging,
the attorney agrees to some mutual dates. A few days later, however, the
attorney contacts Hearing Officer Brennan and opposing counsel and informs
them that he has a big federal court trial before Judge Louis Brandeis that his
assistant did not put into his calendar prior to agreeing to the hearing dates.
Suspect, Hearing Officer Brennan looks at Judge Brandeis’s trial calendar that is
posted on the court’s website. He learns that Judge Brandeis does not have any
trials with the attorney for the dates the attorney represented he would be on trial.
Hearing Officer Brennan is considering sanctioning the attorney. Any issues with
Hearing Officer Brennan relying on the court calendar as a basis to finding that
the attorney committed sanctionable misconduct?

13.

The complaint before ALJ Thurgood Marshall involves the appeal of a
manifestation determination. Given many of IDEA’s timelines in disciplinary
hearings are expressed in “school days,” ALJ Marshall, in preparation for the
prehearing conference (PHC), goes online to check the school district’s calendar.
During the PHC, ALJ Marshall, without comment, uses the school district
calendar he found online to manage and schedule events in the hearing process.
Permissible?
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All sessions in Classroom 325
Basics Program

U

DAY 1: Tues/July 10

TOPIC

8:15 – 9:00
9:00 – 9:15
9:15 - 10:30

U pp

Breakfast service; sign-in
Welcome; explanation of program
Overview of the special education process

10:30 - 10:45
10:45 - Noon
Noon – 1:30
1:30 – 3:00

BREAK
Basic Hearing Procedures - 1
LUNCH – CONSERVATORY, 1ST FLOOR, ROOM 147
Basic Hearing Procedures - 2

3:00 – 3:15
3:15 – 4:30

Basic Case Law

BREAK

Regular Program

U

DAY 2: Wed/July 11
8:15 – 9:00
9:00 – 9:15
9:15 – 10:30
10:30 – 10:45
10:45 – Noon
Noon – 1:30
1:30 – 3:00
3:00 – 3:15
3:15 – 4:30

DAY 3: Thurs/July 12
8:15 – 9:00

TOPIC

Breakfast service; sign-in
Welcome; introduction
Disciplinary Hearings Under IDEA
BREAK
Writing Hearing Decisions
LUNCH– CONSERVATORY, 1ST FLOOR, ROOM 147
Sanctioning Authority of IDEA Hearing Officers
BREAK
RTI and SDI: What’s the Differences and How Long?

TOPIC
Breakfast service; sign-in

9:00 – 10:15

What We Know About Hearing Officer Laws and Systems

10:15 - 10:30
10:30 – NOON

BREAK
Panel Discussion: Improving IDEA Hearings and IHOs

Noon – 1:30
1:30 – 3:00

LUNCH– CONSERVATORY, 1ST FLOOR, ROOM 147
Implementation of Endrew F. and the Appropriate Education Standard

3:00 – 3:15
3:15 – 4:30

BREAK
Other Recent Caselaw Developments

DAY 4: Fri/July 13
8:15 – 9:00
9:00 – 10:15
10:15 – 10:30
10:30 – 11:30
11:30

TOPIC

Breakfast service; sign-in
Ethics for IDEA Hearing Officers -1
BREAK
Ethics for IDEA Hearing Officers -2
ADJOURNMENT

CASE LAW
Supreme Court
Board of Education of the Hendrick Hudson Central School District v. Amy
,)
1
.
, ,.
·u ~ _,M_~'*f)J,Jj\ ~
Rowley, 458 U.S. 176 (1982): FAPE
l_J,\ {,Ii, 1,..

'\\,fn•l'-,-\ (_,y,

\ '\

I

lA l rn

Irving Ind. School District v. Tatro, 468 U.S. 883 (1984):CIC - medical services
v. related services (CIC) - student unable to attend school without CIC; CIC can
be provides by nurse, is supportive (not medical) service
Burlington School Comm. Massachusetts DOE, 471 U.S. 359 (1985): parents
may be awarded reimbursement for costs of unilateral private placement if
district's IEP is not appropriate and parents' placement is appropriate; may
consider equitable factors
Honig v. Doe, 484 U.S. 305 (1988)
Stay-put: district may not unilaterally exclude student for dangerous,
disruptive conduct that results from disability (but district may seek injunction
to change if current placement substantially likely to cause injury to student or
others)
Florence County School District 4 v. Carter, 510 U.S. 7 (1993): court may order
reimbursement for parents' unilateral placement at school that is not approved
by the state - student must receive specially designed instruction to meet
his/her unique needs and provide appropriate education
• See also: 20 USC 1412(a)(10)(C)(iii); 34 CFR 300.148(d)(l) requiring
notice at most recent IEP meeting or 10 day notice of placement prior to
removing child from public school of intent to reject district placement
and seek private placement at public expense
Cedar Rapids Comm. School District v. Garrett F., 526 U.S. 66 (1999): student
was ventilator dependent, wheelchair bound; medical service (by doctor) v.
related service (nurse or other trained person); no cost consideration - scho
Schaffer v. Weast, 546 U.S. - (2005): burden of proof on party seeking relief
Arlington Central School District v. Murphy, 548 U.S.--- (2006): attorney fees
Forest Grove School District v. T.A., 557 U.S. 230, 52 IDELR 151 (2009):
student who had not previously received special education because district had
not found him eligible could receive tuition reimbursement
Endrew F. v. Douglas County School District REI, 137 S. Ct. 988, 69 IDELR
174 (2017): "appropriately ambitious in light of the child's circumstances" -

1

student had autism, significant behavior problems; standard is NOT that every
child in gen ed who moves from grade to grade is receiving FAPE; IEP must be
appropriately ambitious (but not achieve academic success, self-sufficiency,
make contribution to society as parents wanted); on remand from 10th Cir.: IEP
did not meet "undeniably higher standard" when it had same goals as student's
3 prior IEPs w / minor changes

Child Find
M.G. v. Williamson County Schools, 71 IDELR 102 (6 th Cir.): must show that
district overlooked clear signs of disability and was negligent in failing to
evaluate or that there was no rational justification for not evaluating
Pocono Mountain School District v. J.W., 70 IDELR 200 (M.D. Pa. Sept. 8,
2017): district failed to identify SLD before sixth grade and offer sufficiently
intense supports for student's academic, behavioral, organizational problems;
compensatory education awarded

IEP Goals
Menthalton School District v. D.W., 70 IDELR 247 (E.D. Pa. 2017): annual
goals not based on appropriate baseline data likely to result in FAPE denial
S.B. v. New York City DOE, 70 IDELR 221 (E.D.N.Y. 2017): annual goals must
align with student's needs not with grade level expectation

Statute of Limitations
Avila v. Spokane School District, 852 F. 3d 936, 69 IDELR 202 (9 th Cir. 2017:
must file within two years of discovering district's alleged wrong-doing (on
remand, claims found untimely)
E.G. v. Great Valley School District, 70 IDELR 3 (E.D. Pa. 2017): IHO must
determine KOS~ date for each violation
ht~
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Damaracus S. v. District of Columbia, 67 IDELR 239 (D.D.C. 2016): complaint
must be filed within two years of KOSHK date; IHO must determine when each
alleged violation should have been apparent to layperson; lack of progress
insufficient to put parents on notice
Brady P. v. Central York School District, 71 IDELR 215 (M.D. Pa. March 16,
2018): parents KOSHK of deficiencies in IEP when there was IEE showing he

2

had 5% chance of becoming competent reader/writer was discussed at IEP
meeting and IEP did not address student's dyslexia

Residency
A.P. v. Lower Merion School District, 71 IDELR 188 (E.D. Pa. 2018): IDEA
hearing officer has jurisdiction to resolve residency disputes for IDEA eligible,
students suspected of having disability- residency is threshold issue,
prerequisite to FAPE entitlement

Compensatory Education
Reid v. District of Columbia, 401 F.3d 516, 43 IDELR 32 (D.C. Cir. 2005):
compensatory award must be based on student's unique needs; fact-specific
inquiry to provide educational benefits that would have been provided had
child been provided F APE
L.M. v. Willingboro Twp. School District, 70 IDELR 34 (D.N.J. June 12, 2017):
comped fund set up to provide 2.5 years of services at $80/hour; IEPs did not
have PLOP to measure progress, no specific accom/ mod, no ESY determination

Bullying
T.K. and S.K. v. New York City DOE, 810 F/3d 869, 67 IDELR 1 (2 nd Cir. 2016):
district's refusal to discuss bullying during IEP development significantly
impeded parent's right to participate in IEP process

Stay-put
John M. v. Board of Education of Evanston Township High School District 202,
502 F. 3d 708 (7 th Cir.2007): generally not necessary to go outside of 4 corners
of IEP to determine if placement is then current educational placement; must
produce same overall educational experience as previous placement as closely
as possible
Thomas v. Cincinnati Board of Education, 918 F.2d 618, 625-626 (6 th Cir.
1990): operative placement actually functioning at time dispute first arises

3

Resolution period - see 61 IDELR 232 (OSEP 2013) - if district filed dpcn, re~ process not req'd 45 days start when SEA and parent receive dpcn
Res session discussions not confidential - see above; waiver of res meeting must be mutual and
in writing
If parent refuses to participate, may seek IHO intervention 34 CFR 300.510(b)(4); 510(b)(5); 15
calendar days is period

Residency: IHO can decide as threshold issue A.P. v. Lower--- Sch. Dist. (E.D. Pa. 2018)
Safety: Lil back v. Conn., 397 F.3d 77 {2 nd Cir. 2005) - safety
55 IDELR 232 - advocates
61 IDELR 232 (OSEP 2013): district filed dpcn; IL requires
Child find depends on residency not enrollment in district
IHO cannot override parental refusal to consent 34 CFR 300.300(b)(3)(i), (b)(4)(i)
Parent can request expedited hearing to challenge MDR, district imposed disciplinary change in
placement, or IAES 34 CFR 300.532{c)(l) - district can request dph for IAES placement based on
substantial likelihood of injury to child/others 47 IDELR 228 (OSEP 2007)- school days not
calendar- cannot extend timeline; 67 IDELR 96 {OSEP 2015), 68 IDELR 142 (ODEP 2015)
•
•

No suff chall in expedited cases
Can bifurcate hearing

IHO can dismiss case
• Parental failure to to participate in resolution meeting 34 CFR 300.508{d)(3)
•

Insufficient dpcn 34 CFR 300.510(b)(4)

Credibility: extent of Ws experience w/child, relevant expertise
IHO may admit evidence from period prior to SOL - Phyllene W. v. Huntsvilld City Bd of Educ,
630 App'x 917 {11 th Cir. 2015); lndep. Sch. Dist. No. 413 v. H.M.J., 123 F.Supp. 3d 1100 (D.Minn
2015)
IHO can order IEE at public expense 34 CFR 300.502(d); BD. v. Dist of Col., 817 F 3d 792 (D.C.
Cir. 2016), Lopez-Young v. Dist of Col, 211 F.Supp.3d 42 (DDC 2016)
Parent has choice of open/closed hearing

Failure to implement FAPE - material failure, substantial or significant part of IEP and lack of
educ benefit
Jurisdications split on whether advocates may represent parents 217 Educ. L. Rep 19 (2007) NJ appears to allow representation

A

PRIOR TO YOUR ASSIGNMENT AS IHO/ ALJ:
District has duty to identify and evaluate all children w / disabilities - "any
reason to suspect" includes behavior, evaluation obtained by parent, grades,
teacher concerns, RTI

Evaluation
•
•

•
•

Evaluation to determine educational/functional/developmental needs
must occur prior to any services being provided
Domain meeting to determine areas of suspected disability: health,
vision, hearing, social/ emotional, intellectual, communication, motor
abilities
Must consider info provided by parent and existing data
Must be conducted w/i 60 days of receipt of consent

IEP team
1. Student's parents - must receive notification of meeting;
2. At least one general education teacher, if student participating in general
education environment
3. At least one special education teacher;
4. Representative of district who is qualified to provide/supervise specially
designed instruction and is knowledgeable about general education
curriculum;
5. Person who can interpret evaluation data
6. District must consider parents' input and incorporate into IEP as
appropriate
a. District must provide accommodations, interpreters, etc. to ensure
parent has full and effective participation
b. Parent must have meaningful participation
7. No voting - see 20 IDELR 981, 55 IDELR 107
8. Eligibility meeting: review all information, make determination
Evaluation
•
•

•
•

Evaluation to determine educational/functional/ developmental needs
rp.ust occur prior to any services being provided
Domain meeting to determine areas of suspected disability: health,
vision, hearing, social/ emotional, intellectual, communication, motor
abilities
Must consider info provided by parent and existing data
Must be conducted w / i 60 days of receipt of consent
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If child is found eligible, IEP team must develop an IEP for the student
For students eligible for IDEA services, IEP must include
1. Statement of student's present levels of academic achievement and
functional performance
a. This provides baseline for current performance;
b. Includes strengths, deficits, interests - should be specific to
student
2. Statement of measurable annual goals, including academic and
functional goals
a. Statement of how goal will be measured over 12 month period
b. Measurement must be objective
c. PLOP is foundation for measurement~
~
3. Statetrie:rit·of how student's disability affects rn;:;/ her involvemem:/
progress in general education curriculum
4. Statement of special education and related services to be provided to
student
a. Special education: specially designed instruction to meet child's
unique needs
b. Related services and service minutes must be specific
c. IEP team has discretion to as to whether specific instructional
methodology
5. Placement
a. Must be placed in least restrictive environment (LRE): regular
education/ special education/ special school
6. Accommodations needed for assessments, based on student's unique
needs

IEP must be revised at least annually and as necessary to determine if goals
being met
Positive behavioral interventions and supports if behavior impedes learning or
that of others: IEP must adequately address student's behavioral needs and
functional behavioral assessment
Special considerations
1. Limited English proficiency
2. Blind, visually impaired
3. Communication needs
a. Deaf, hard of hearing
b. Communication with peers and professionals in student's language
and communication mode
c. Direct instruction in student's language and communication mode
Assistive technology (AT): does child need devices/services to receive FAPE
2

1. Staff and parents must be trained on AT/ AC

Transition services at 16 y.o. or younger if appropriate
1. Transition assessment
2. Measurable postsecondary goals
3. Transition services necessary to assist in reaching goals

-

ESY, if necessary to provide FAPE - this is not summer SS!,Q.01 /
.,.......
,,,.- ;:::;:,-._...,
Placement in least restrictive environment and must provide program the..
reasonably calculated to enable student to make appropriate progress in lig,. _
of student's circumstances - must be "appropriately ambitious" Endrew F. v.
Douglas County Sch. Dist. RE-1, 137 S. Ct. 988, 69 IDELR 174 (2017)
District members can meet prior to IEP meeting but cannot make final
determinations or prepare final IEP
District must provide notice to parents if it proposes/refuses to initiate or
change student's identification, evaluation, educational placement, provision of
FAPE
Parent may file dpcn on any matter relating to child find/identification,
evaluation, placement, provision of FAPE
Expedited DPCN
• By parent: disagreement with determination that student's conduct was
not manifestation of his disability or disagreement with disciplinary
placement
• By district: maintaining current placement is substantially likely to
result in injury to child or others

Dispute Resolution Process after Filing of DPCN
•

•
•
•

Resolution meeting:
o Parent and IEP team members (selectively)
o District may not bring attorney if parent not with attorney- district
may not have attorney in next room for consultation
Mediation
Neither (or informal discussions)
No change in student's placement on dpcn filed (stayput)

Initial Procedures Upon Receipt of Case
1. Review complaint, noting:
a. Legal counsel/ advocate/prose
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b. Age/grade/disability of student
c. Stay-put issue: child shall stay in then-current placement during
pendency of any proceedings conducted pursuant to 1415 unless
parents and district agree otherwise § 141 SU)
d. Expedited/non-expedited - these have different timelines
2. Prepare preliminary Orders:
a. Statement of rights (attached)
b. Standing Order (attached)
c. Required procedures and timelines (which begin on date DPCN
received by non-filing party)
1. Non-expedited case: any party may file DPCN on any matter
related to identification, evaluation, educational placement,
or provision of free appropriate public education (FAPE)
§ 1415(b)(6)(A)
1. Alleged violation must have occurred not more than 2
years before date parent/ district knew or should have
known (KOSHK) about alleged action that is basis of
complaint, unless state has explicit timeline for DPCN
§ l 415(b)(6)(B)
2. 10 days: non-filing party must respond to opposing
party with copy to hearing officer §1415(c)(2)(B)
3. 15 days: complaint deemed sufficient unless receiving
party files Notice of Insufficiency 1415(c)(2)(D)
a. IHO must make determination of sufficiency,
based on face of complaint, within 5 days of
receipt of Notice §1415(c)(2)(D)
4. DPCN may be amended only if
a. Other party consents in writing §l415(c)(E)(I)
b. IHO may grant permission to amend any time
but not later than 5 days before hearing
§ 141 S(c)(E)(II)
c. 45 day timeline recommences upon filing of
DPCN §1415(c)(E)(ii)
5. 30 days: must complete resolution process or waive it
§ 141 S(f)( l)(B)
a. Resolution meeting
1. Convene within 15 days of receipt of dpcn
11. Must include district rep with decision
making authority
4

May NOT include district attorney if
parent is not accompanied by attorney
§ l 4 l 5(f)( 1)(B)
1v. If agreement reached, it is put in writing
and is legally enforceable - parties have 3
business days to review and void
agreement §l415(f)(l)(B)(iv)
b. Mediation:
1. Discussions confidential, may not be used
as evidence in any subsequent due
process hearing §1415(e)(2)(G)
11. Voluntary process
111. Written agreement that is legally binding,
confidential, enforceable in state/ district
court
c. Agree to do neither (45 days begins)
6. 45 day timeline then begins (or begins immediately if
30 days is waived)
11. Expedited case
1. District may remove child to IAES for violation of code
of student conduct for not more than 10 school days
§ l 415(k)( l)(B)
2. If district decides to change placement (removal for
more than 10 days) because of violation of code of
student conduct, it must review all relevant
information and determine if [§1415(k)(l)(E)(i)]
a. Conduct was caused by or had direct,
substantial relationship to child's disability
b. Conduct was caused by direct result of district's
failure to implement IEP
c. If either of above is found, district must conduct
a FBA and implement a BIP §1415(k)(F) and
must return the student to the placement from
which s / he was removed
3. Parent of child with a disability who disagrees with any
decision regarding placement or manifestation
determination (MDR) may file expedited case
§ l 4 l 5(k)(3)(A)
4. Special circumstances: district may request a hearing
to remove child for not more than 45 school days
111.
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without regard to whether behavior was a
manifestation if child, while at school, on school
premises, or at a school function:
a. Carries, possesses a weapon
b. Knowingly possesses or uses illegal drugs or
sells/ solicits such
c. Inflicts serious bodily injury on another person
1. If behavior is manifestation of disability,
district SHALL conduct FBA and
implement BIP- if student already has
BIP, district must review it and modify to
address behaviors at issue § 1415(k)(F)
d. District may remove child to IAES for not more
than 10 school days §1415(k)(l)(G)
e. IAES setting must be determined by IEP team
§ l 415(k)(2)
5. District may file expedited case if believes that
maintaining current placement of child is
"substantially likely to result in injury to the child or
to others" §1415
6. Parent of child who is not yet IDEA eligible and has
engaged in behavior that is violation of district's code
of student conduct may file dpcn alleging that district
had knowledge that child has disability - parent must
show that before behavior that led to disciplinary
action: § l 415(k)(5)(B)(i)-(iii)
a. Parent expressed concern in writing to
supervisory or administrative personnel, child's
teacher that child needs special education;
b. Parent requested evaluation; or
c. Teacher or other district personnel expressed
specific concerns about pattern of behavior by
child directly to special ed director, other
supervisory personnel
d. If no knowledge, child may be subject to
discipline - if parent requests evaluation during
disciplinary time, evaluation SHALL be
conducted in expedited manner 1415(k)(5)(D)
3. Initial Status Conference
a. Explain conflicts, if any
6

b. If parent is unrepresented:
1. Did they receive list of legal aid/ advocacy agencies
11. Explain basic due process procedures
1. If district filed dpcn, explain that parent must file
response
2. Address questions
c. If parent is working with advocate:
1. Request resume
11. Explain limitations on what advocate may do:
1. May not file pleadings on behalf of parent
2. May not speak on parent's behalf at status/phc
meetings
3. May not question witnesses at hearing
d. Explain differences between mediation/resolution, determine
which parties will do, get it in writing
4. Motions by Parties
a. Dismissal
b. Stay-put
c. Records
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