district presented a new IEP. In February 2012, Endrew’s
parents filed a complaint with the Colorado Department of
Education seeking reimbursement for Endrew’s tuition at
Firefly. An ALJ denied relief. Endrew’s parents sought
review in Federal District Court. The District Court
affirmed. The parents appealed again and The Tenth Circuit
affirmed, holding that that a child’s IEP is adequate as long
as it is calculated to confer an “educational benefit [that is]
merely . . . more than de minimis.”
2. The Supreme Court Decision
The United States Supreme Court issued a big decision in
March, 2017. The high court clarified what FAPE means and
how courts should apply the FAPE requirement. The
decision in Endrew F by Joseph F v. Douglas County Sch
Dist RE-1 vacates and remands a previous decision by the
Tenth Circuit.
A few preliminary observations: First this was a unanimous
decision, the second special ed unanimous decision by the
Supremes this year. So we have a new slogan of this area of
law: special ed law...bringing people together!
Second, although this opinion clarifies how courts should
apply the FAPE standard, the court's decision does not
overrule the seminal Rowley decision. Instead, it clarifies
Rowley and explains how courts have not been correctly
interpreting the decision.
Now for some general analysis- the new gold standard for
FAPE is: to meet its obligations under IDEA, a SD must
offer an IEP reasonably calculated to enable a child to make
progress in light of the child's circumstances. The court
described this standard is a fact-intensive exercise. The
question is what is reasonable not what is ideal.
You can read the decision here.

3

disagreed noting that although SD cannot compel a new IEP while dph pending, parties
can agree so stay put did not bar the meeting. @d dpc was not frivolous or unreasonable.
m. Jalen Z v Sch Dist of Philadelphia 65 IDELR 198 (ED Penna 5/15/15) Court
ruled that stay put during dispute over kindergartener’s IEP was his preschool IEP (=then
current placement.)
n. GB v Dist of Columbia 64 IDELR 310 (DDC 1/14/15) Court granted parent an
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8. Hearing Officer Decision
a. JP by Peterson v. County Sch Bd of Hanover County, VA 516 F.3d 254, 49
IDELR 150 (4th Cir 2/14/8). The Fourth Circuit noted that the HO could have offered a
more thorough explanation as why he denied a request for tuition reimbursement, but the
Court reversed the district court for according no deference to the HO decision or its
findings of fact. The HO’s findings of fact were regularly made and not the result of
flipping a coin, throwing a dart, etc… Although the HO found all witnesses to be
credible, the court held that he sufficiently identified his reasoning in reaching his
decision. Contrast, KS by PS & MS v. Freemont Unified Sch Dist 545 F.Supp.2d 995,
49 IDELR 182 (N.D. Calif 2/22/8) The court found the HO decision to be thorough and
careful and afforded it considerable deference. Nonetheless, the court rejected the HO’s
findings of fact because of faulty reasoning. HO’s reasoning in bolstering credibility of
district witnesses because of consistent district records and in reducing the parents’
credibility because parent was advocating for the student were inconsistent with IDEA’s
philosophy.
b. CL & GW ex rel CL v Scarsdale Union Free Sch Dist 744 F.3d 826, 63 IDELR
1 (2d Cir 3/11/14) Second Circuit does not give deference to SRO decision where not
sufficiently reasoned or carefully considered; Hardison ex rel ANH v Bd of Educ of the
Oneota City Sch Dist 773 F.3d 372, 64 IDELR 161 (2d Cir 12/3/14) IDEA HOs have
greater institutional competence in matters of educational policy and therefore federal
courts must give due weight to the administrative proceedings because the judiciary lacks
the specialized knowledge and experience. In deciding what weight is due, the analysis
will hinge upon considerations that normally determine whether any particular judgment
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is persuasive such as the quality and thoroughness of the reasoning, the type of
determination under review, and whether the decision is based upon familiarity with the
evidence and witnesses. Here district court failed to give sufficient deference to SRO’s
conclusion that parents’ private school was inappropriate where SRO decision was
sufficiently reasoned and supported by the record; Mr & Mrs Doe v Cape Elizabeth Sch
Dist 832 F.3d 69, 68 IDELR 61 (1st Cir. 8/5/16) First Circuit ruled that district court
erred by giving excessive deference to ho’s determination that student did not have a
reading fluency deficit where the conclusion was not supported by the evidence in the
record; JF & LV ex rel NF v NYC Dept of Educ 65 IDELR 35 (SDNY 3/3/15) Courts
defer to HOs because courts lack expertise in educational policy. Deference is
particularly appropriate where as here decision is grounded in logical reasoning, is
thorough and where decision demonstrates HO’s command of the record and where
conclusions are supported with solid analysis; AA ex rel JA v NYC Dept of Educ 66
IDELR 73 (SDNY 8/24/15) Well reasoned HO decision entitled to deference; CW &
WW ex rel WW v City Sch Dist of City of NY 67 IDELR 186 (SDNY 3/22/16)
Deference where decision was well-reasoned, and supported by the record; QC-C v Dist
of Columbia 67 IDELR 60 (DDC 2/16/16) Little deference where court disagrees with
HO’s reasoning(??)
c.

Timothy O & Amy O ex rel LO v Paso Robles Unified Sch Dist 822 F.3d

1105, 67 IDELR 227 (9th Cir 5/23/16) Ninth Circuit held that HO decision that concluded
that SD need not evaluate student for autism was not supported by record evidence; JG
by Jimenez v. Baldwin Park Unified Sch Dist 65 IDELR 177 (CD Calif 3/20/15) Court
rejected HO’s analysis where she mischaracterized the evidence, ignored mom’s
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testimony, failed to mention the student’s testimony, and where HO’s analysis was not
thorough and did not give a fair representation of the record;
d. DF by AC v. Collingswood Borough Bd of Educ 694 F.3d 488, 59 IDELR 211
(3d Cir 12/12/12) Court reversed HO and lower court criticizing their reliance on an
unpublished court decision.
e. Perrin ex rel JP v Warrior Run Sch Dist (JG) 66 IDELR 225 (MD Penna
9/16/15) adopted by district court at 66 IDELR 254 (MD Penna 11/4/15) {affirming HO
decisions at 113 LRP 39220 and 64 IDELR 260} Court found that HO properly
explained and justified his credibility findings where he found testimony of mom less
credible and persuasive than the testimony of SD witnesses where there were serious
inconsistencies in mom’s testimony, where she overstated student’s injuries and where
she contradicted the parties’ stipulations; Stepp ex rel MS v Midd West Sch Dist (JG) 65
IDELR 46 (MD Penna 2/23/15) {affirming HO decisions @112 LRP 45128 and 113 LRP
16891} Court affirmed HO determination that the testimony of parent’s expert school
psychologist was entitled to no weight where his testimony was not credible or
persuasive and contained contradictions; ST ex rel SJPT and IT v Howard County Public
Sch System 64 IDELR 268 (D Md 1/5/15) aff’d by 4th Cir in UNPUBLISHED decision
@ 66 IDELR 270 (Fourth Cir 1/5/16). HO properly weighed expert testimony and
determined credibility of witnesses appropriately. HO did not automatically credit SD
witnesses as parent alleged. HO properly weighed the credibility and persuasiveness of
all witnesses- parents’ witnesses had little first-hand knowledge of student’s needs;
Oakland Unified Sch Dist v NS by Genning & Sandahl 66 IDELR 221 (ND Calif
11/10/15) Court defers to HO credibility findings because HO is in a better position to
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assess; TO & KO ex rel JO v Summit City Bd of Educ 66 IDELR 16 (DNJ 7/27/15)
Court rejected SD argument that HO decision should be reversed because every time she
considered contradictory evidence about a preschooler’s needs, she sided with the
parent. Where there are two permissible views of evidence, HO’s choice between them
is not clearly erroneous and unless there is non-testimonial evidence that would render
the credibility determination unreasonable, court will defer; Genn ex rel Genn v New
Haven Bd of Educ 69 IDELR 35 (D Conn 11/30/16) Court ruled that HO properly
determined credibility and weight of evidence. Court was not present at dph and will not
substitute its judgment; Swanson by Swanson-Houston v Yuba City Sch Dist 68 IDELR
215 (ED Calif 10/13/16) HO is in best position to observe live testimony and determine
demeanor, tone of voice and assess credibility; DB ex rel LB v Ithaca City Sch Dist 68
IDELR 161 9/13/16) Court found that testimony of parent expert that student with SLD
needed residential placement was outweighed by evaluative data showing that a public
school placement could meet his needs with a resource room and counselling; DM & JM
ex rel MM v Seattle Sch Dist 68 IDELR 165 (WD Wash 9/9/16) Court gave great
deference to ho’s credibility findings; Johnson ex rel NS v Boston Public Schs 68
IDELR 97 (D Mass 8/17/16) Court affirmed HO who discounted mom’s credibility
where she had memory issues and where she insisted that SD would only consider
placement as part of a larger settlement where not supported. HO did not err in weighing
her testimony; Maple Heights City Sch Dist Bd of Educ v Ac ex rel AW 68 IDELR 5
(ND Ohio 6/27/16) Court ruled that HO was in better position to assess witnesses and
experts and determine their credibility; HO properly determined that parent experts gave
a more thorough analysis and were better qualified; CB & TB ex rel HB v NYC Dept of
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Educ 68 IDELR 15 (EDNY 6/16/16)@n.6 HO’s credibility findings are upheld normally
because access to the live testimony is important for assessing credibility; Dobbins ex rel
AD v Dist of Columbia 67 IDELR 34 (DDC 2/2/16) HO did not place burden of
persuasion on wrong party, he merely found the parent’s expert testimony to be
unpersuasive and inconsistent with the evidence.
f. (JG) AM v Dist of Columbia 933 F.Supp.2d 193, 61 IDELR 21 (DDC 3/28/13)
Court ruled that HO credibility findings were supported by the evidence in the record.
g. Letter to Zirkel 68 IDELR 142 (OSEP 8/22/16) OSEP opined that relief
ordered by an IDEA HO must be implemented by the SD within the timeframe
prescribed by the HO, or if no timeframe, within a reasonable time Pursuant to the
SEA’s general supervisory responsibility, SEA must ensure that the LEA implements the
HO’s decision in a timely manner.
h. Swanson by Swanson-Houston v Yuba City Sch Dist 68 IDELR 215 (ED Calif
10/13/16) Court ruled that where HO considered all arguments by the parties, it was
acceptable for HO to rephrase issues.
i. A by Mr A v Hartford Bd of Educ 68 IDELR 40 (D Conn 7/19/16) Court
remanded case to HO where HO decision did not explain credibility determinations or
the HO’s reasoning in denying parent request for a home program by a BCBA for a
middle school student with autism; FL & ML ex rel FL v NYC Dept of Educ 67 IDELR
266 (SDNY 6/8/16) Court remanded where SRO decision was unclear regarding whether
SD provided FAPE because it was not clear whether a paraprofessional could provide the
support required by a 15 year old with autism and where SRO placed burden on wrong
party re first prong of unilateral placement (state law places burden on SD re first prong
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and on parents re second and third prongs.); Somberg v Utica Community Schs 67
IDELR 139 (ED Mich 3/30/16) No deference where HO decision did not explain or
justify HO’s reasoning; QC-C v Dist of Columbia 67 IDELR 60 (DDC 2/16/16) Little
deference where court disagrees with HO’s reasoning(??);AB v Baltimore City Bod of
Sch Commissioners 66 IDELR 40 (D Md 8/13/15) Court criticized HO stay put order as
unclear where HO ordered the private school named in a mediation agreement as stay
put placement for the school year. Court interpreted HO to mean =stay put until litigation
finished. Stay put order was also problematic because HO incorrectly questioned his
authority to make SD pay for stay put placement.
j. BH by JH & JH v Johnston County Bd of Educ 65 IDELR 66 (EDNC 3/19/15)
Court reversed Ho and SRO decision where they failed to make findings of fact or
corresponding conclusions of law on numerous issues raised by the parents’ claim. The
HO decision which was summarily adopted by the SRO is virtually a wholesale
adoption of the SD’s proposed final decision. A line by line comparison reveals that the
HO adopted with no substantive modifications all 480 findings of fact and 79
conclusions of law proposed by the SD; LB & FB ex rel JB v NYC Dept of Educ 68
IDELR 195 (SDNY 9/27/16)@n.12 HO improperly relied upon testimony of witness
concerning writing based goals even though witness dramatically changed testimony
later on; JM by Mandeville v Dept of Educ, State of Hawaii 69 IDELR 31 (D Haw
12/1/16) Although ho decision contained errors, such as attributing the testimony of
one witness to another witness and some of ho’s findings were “open to interpretation”
as a whole the decision was thorough and careful and well reasoned, therefore substantial
deference; CB & TB ex rel HB v NYC Dept of Educ 68 IDELR 15 (EDNY 6/16/16) No
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deference where SRO made no findings as to a particular issue; . LaGue v Dist of
Columbia 66 IDELR 101 (DDC 9/16/15) The need for remand was particularly obvious
where some of HO’s findings are unexplained and others are stated in hypothetical
form; Contrast, Sacramento City Unified Sch Dist v RH by JH & KH 68 IDELR 220
(ED Calif 10/6/16) Court rejected SD arguments that HO committed factual errors in
decision as tiresome attempts to chip away at HO’s reasoning; LS by Julia V Bd of Educ,
Lansing Sch Dist 65 IDELR 225 (ND Ill 6/11/15) HO erred by considering in his
decision an affidavit from the SD that contradicted witness who testified at dph without
giving parent an opportunity to provide evidence rebutting the affidavit.
k. NT v Garden Grove Sch Dist 67 IDELR 229 (CD Calif 5/19/16) Court affd
HO where decision provided a detailed analysis of the pertinent facts, explained
credibility determinations. (HO is not required to mention every detail; MT ex rel NM v
NYC Dept of Educ 68 IDELR 65 (SDNY 8/5/16) HO addressed the evidence and the
decision was supported by the record, therefore deference.
l. DM & JM ex rel MM v Seattle Sch Dist 68 IDELR 165 (WD Wash 9/9/16)
HO’s questioning of witnesses and detailed factual and legal analysis made decision
worthy of deference;
m. McNeil v Dist of Columbia 68 IDELR 271 (DDC 11/9/16) HO erred by
addressing only one of two issues in dpc (failure to comply with previous ho decision
and substantive adequacy of later IEP.) Affirmed as to the one discussed, remanded as to
other issue; Kent Sch Dist v NH & DM ex rel CM 68 IDELR 276 (WD Wash 11/3/16)
Court ruled that HO erred by considering an issue not in dpc. Dpc raise whether SD
implemented IEP provision re 1:1 nurse for first grade student with OHI, but HO decision
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considered whether SD provided a substitute nurse on days when regular nurse not there.;
Damarcus S by KS v Dist of Columbia 67 IDELR 239 (DDC 5/23/16) Court reversed HO
for placing a time limit requiring that all compensatory education be finished by June
2016 as arbitrary and an abuse of discretion where HO gave no explanation for the
time limit and no explanation of denial of IEE. HO also erred by awarding behavioral
services but no remedy for academic harm; PM v City Sch Dist of City of NY 67 IDELR
4 (SDNY 1/26/16) No deference where SRO did not squarely address the issue of
therapeutic placement;
n EF v Newport Mesa Unified Sch Dist 65 IDELR 265 (CD Calif 6/22/15) HO
gave due credit to parent’s expert testimony re IEP goals and fba; Kelsey v Dist of
Columbia 115 LRP 14802 (DDC 1/13/15) Court ruled that HO properly discounted the
testimony of parent’s expert where he used the wrong legal standard; ML by Leiman v
Starr 66 IDELR 7 (D Md 8/3/15) Court rejected parent argument that HO failed to
consider evidence where he discussed it but clearly did not credit it or give it weight.
o. Sch Dist of Philadelphia v Williams ex rel LH 66 IDELR 214 (ED Penna
11/20/15) Compensatory education aims to place student in the position he would have
occupied but for SD violation of IDEA, but comp ed is not the only remedy. Rather a
court or HO can order any equitable relief that is appropriate given the purpose of
IDEA including tuition reimbursement, a prospective injunction and declaratory
relief. Here HO did not exceed her authority by ordering remedy longer than one year
denial of FAPE especially given prior litigation; Oconee County Sch Dist v AB by LB 65
IDELR 297 (MD Ga 7/1/15) Court affd HO remedy, including reduction of
reimbursement for transportation by 50% where both parties derailed the collaborative
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process. @n.5: Court encourages the parties to work together in the interest of the
student; Larimer County Sch Dist, Poudre (CH) No. 2015:510 (SEA Colo 7/14/15) A
state complaint investigator issued a decision requiring the school district, that had failed
to comply with IDEA discipline requirements, to provide training to its staff - including
training on alternatives to traditional discipline- including restorative justice. See my
blog post. Contrast, ZH ex rel ZH v NYC Dept of Educ 65 IDELR 235 (SDNY 5/28/15)
Court ruled that HO erred by ordering as relief that the SD to place a student in a
private school that had not been approved by the state. Unlike a unilateral placement
by a parent- which can be in an unapproved school, an SD may only place a student in a
school that meets state standards; Sch Dist of Philadelphia v Kirsch & Misher ex rel NK
66 IDELR 247 (ED Penna 11/30/15) Court reversed HO who cut off reimbursement after
December 2013 when she found that SD had offered FAPE. Instead court agreed with
parents that stay put required reimbursement until litigation was finished.
p. CC by Cripps v Hurst-Euless-Bedford Independent Sch Dist 65 IDELR 195
(ND Tex 5/21/15) Court did not address arguments that HO exceeded his authority by
determining that the student’s actions constituted a felony because the finding was not
relevant to the issues he was deciding in a discipline case.
q. CC, Jr v Beaumont Independent Sch Dist 65 IDELR 109 (ED Tex 3/23/15)
Court ruled that an IDEA HO has no obligation or authority to hear motions to
reconsider after the final decision is issued;
r.

Grants Pass Sch Dist v Student 65 IDELR 207 (D Or 4/29/15) Court

reversed HO who applied wrong legal standard, ignored contradictory evidence; made
inconsistent determinations and miscalculated compensatory education; Contrast,
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DeKalb County Bd of Educ v Manifold ex rel AM 65 IDELR 268 (ND Ga 6/16/15) Court
rejected SD argument that HO improperly applied the ADA legal standard for effective
communication to an IDEA claim where HO followed IDEA case law; Cobb County Sch
Dist v DB by GSB & KB 66 IDELR 134 (ND Ga 9/28/15) HO affirmed where his
judgment was sound, he applied correct legal standard, and his findings were supported
by record evidence; Contrast JD ex rel AP v NYC Dept of Educ 66 IDELR 219 (SDNY
11/17/15) SRO given deference where his decision was well reasoned and he explained
why he rejected contradictory evidence; Kent Sch Dist v NH & DM ex rel CM 68 IDELR
276 (WD Wash 11/3/16) Court reversed HO who used the wrong legal standard- Rowley
rather than materiality of IEP implementation; Swanson by Swanson-Houston v Yuba
City Sch Dist 68 IDELR 215 (ED Calif 10/13/16) HO did not apply the wrong legal
standard where he cited a vacated case where the proposition stated was still good law
and case was reversed on other grounds; Sacramento City Unified Sch Dist v RH by JH
& KH 68 IDELR 220 (ED Calif 10/6/16) HO applied the correct legal standard in
determining that SD denied FAPE.
s. Dept of Educ, State of Hawaii v Rita L by Rita L 64 IDELR 236 (D Haw
12/15/14) Court rejected ho’s credibility findings where ho found two witnesses not
credible in cursory fashion mentioning only that there testimony was riddled with
inconsistencies without further elaboration and (same case) , Dept of Educ, State of
Hawaii v Rita L by Rita L 64 IDELR 293 (D Haw 1/27/15) Court remanded to a new HO
when previous HO retired before complying with remand from court; Oakland Unified
Sch Dist v NS by Genning & Sandahl 66 IDELR 221 (ND Calif 11/10/15) Court defers
HO credibility findings because HO in a better position to assess.
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t. Morgan M by Barbara M & Arthur WM III v Penn Manor Sch Dist 64 IDELR
309 (ED Penna 1/14/15) Court reversed HO ruling in favor of parent. Court ruled that
SD failure to label its services as “autistic services” as required by state law did not
violate IDEA where the IEP provided a full range of services to address the student’s
identified needs.
u.

RBIII by Batten v Orange East Supervisory Union 66 IDELR 277 (D Vt

12/30/15) Where HO dismissed dpc after settlement in mediation, and dismissal did not
mention settlement or change parties’ legal relationship, insufficient imprimatur.
v. Troy Sch Dist v KM 65 IDELR 91 (ED Mich 3/31/15) Court rejected SD
argument that HO decision violated the spending clause where compensatory services
included a 1:1 psychologist for the student which it alleged was not required by IDEA.
Court ruled that psychological services are among the related services available through
IDEA and appropriate relief here. Also HO order that parent and SD work cooperatively
was consistent with IDEA.
w.

Letter to Anonymous 67 IDELR 188 (OSEP 3/3/16) OSEP explained that

an SEA should not redact information from a dp HO decision unless it determines that
releasing it would result in exposure of personally identifiable information. PII
includes: 1) names of children/family; 2) child’s address; 3) personal identifiers- like
SSN and 4) personal characteristics or other information that would make it possible to
identify child. In some cases, name of SD would be PII. Redaction must involve a case
by case analysis and not a blanket policy. The name of HO should not be redacted
unless it results in PII being released.
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x.

BR ex rel KO v New York City, Dept of Educ 113 LRP 118 (SDNY

12/26/12) at n.1 Court notes that the opinion is replete with acronyms. “One suspects
that regulators and bureaucrats love such jargon because it makes even simple matters
cognizable only to the cognoscenti and this enhances their power at the expense of people
who only know English…”; TC & AC ex rel AC v NYC Dept of Educ 68 IDELR 67
IDELR 183 (SDNY 3/30/16)@n.2 Court apologizes for excessive use of acronyms; CW
& WW ex rel WW v City Sch Dist of City of NY 67 IDELR 186 (SDNY 3/22/16) @n.1
(same); QWH by LW v NYC Dept of Educ 67 IDELR 121@n.1 (SDNY 3/7/16)(same)
9. Relief
a. In General
1). Forrest Grove Sch Dist v. TA 557 U.S. 230, 129 S.Ct. 2484, 52 IDELR
151 (U.S.

6/22/9)

The Supreme Court noted that under its previous rulings in

Burlington and Carter, courts and HOs have broad authority to grant appropriate relief
when there has been a violation of IDEA; Dist of Columbia Public Schs (JG) 111 LRP
76506 (SEA DC 9/23/11) HO has broad equitable authority to fashion an appropriate
remedy for a violation of IDEA- here awarding comp ed plus a thorough behavioral
evaluation; Shamokin Area Sch Dist (JG) 116 LRP 27569 (SEA Penna 5/9/16); Midd
West Sch Dist 112 LRP 45128 (JG) (SEA Penna 8/25/12); In re Student with a Disability
111 LRP 40544 (SEA WV 5/31/11) (same re authority); MG & VM ex rel YT v City of
NY Dept of Educ 62 IDELR 195 (SDNY 1/21/14) HO has authority to award wideranging relief; Kelsey v Dist of Columbia 115 LRP 14802 (DDC 1/13/15) (broad
discretion to fashion remedy to serve Act’s remedial purposes.); Mr & Mrs A ex rel ZA v
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Greenwich Bd of Educ 66 IDELR 97 (D Conn 9/18/15) All relief under IDEA is
equitable, including reimbursement.
2).

GL by Mr GL & Mrs EL v Ligoneer Valley Sch Dist Authority 66 IDELR

91 (Third Cir 9/22/15) IDEA’s statute of limitations for filing a dpc is 2 years and not 4
years as parent had argued. Dpc must be filed within 2 years of the date parent knew or
reasonably should have known of the basis for the complaint. The IDEA statute of
limitations does not, however, limit the period of time for which compensatory
education. If the dpc is timely filed, then the court/ho has broad equitable powers to
remedy for the entire period of the violation even if it extends beyond two years. In the
Third Circuit, a child who is denied FAPE is entitled to compensatory education for the
full period of deprivation excluding the time reasonably required by the district to remedy
the situation. When IDEA has been violated, “then that child is entitled to be made
whole with nothing less than a ‘complete’ remedy…(and hos and courts) may award it
to whatever extent necessary to make up for the child's lost progress and to restore the
child to the educational path he or she would have traveled but for the deprivation.”;
3). LO ex rel KT v NYC Dept of Educ 822 F.3d 95, 67 IDELR 225 (2d Cir
5/20/16) Second Circuit held courts and hos have broad discretion to fashion relief after
finding a violation of IDEA, restrained only by the S Ct’s directive in Burlington that
the relief is to be appropriate in light of the purpose of the Act. Although money
damages are not available, a court may award various forms of relief including
reimbursement and compensatory education, other declaratory and injunctive remedies.
Here remanded to district court to fashion remedy.
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4).

Rideau ex rel TR v Keller Independent Sch Dist 819 F.3d 155, 67 IDELR

166 (5th Cir 4/5/16) Fifth Circuit held the power of HOs and courts to grant appropriate
relief is broad. The fact that the student already had a trust fund for medical issues
caused by a previous vaccine injury did not prevent parent from recovering damages
under 504/ADA.
5).

MS by JS v Utah Schs for the Deaf & Blind 67 IDELR 195 (10th Cir

5/10/16) Tenth Circuit held that HO and district court erred (citing Fayette County 6th and
Reid DC Cir) by delegating authority to fashion remedy to IEPT. Because HO cannot be
an employee of LEA, HO cannot delegate authority to fashion relief to IEPT (which
included employees of LEA). Remanded with note the district court has the option of
obtaining more evidence from parties concerning appropriate placement.
6). Doe ex rel Doe v East Lyme Bd of Educ 790 F.3d 440, 65 IDELR 255
(Second Cir 6/26/15) Parent argued that SD violated stay put by failing to provide the
related services of speech therapy and OT. District court agreed but limited relief only to
money that the parent had already paid out for the related services to avoid awarding
money damages which are not available under IDEA. Second Circuit reversed holding
that the parent was entitled to the full value of the related services provided for in the IEP
not as money damages, but rather as a form of compensatory education. (Full value of
services not yet paid for by the parent.) Contrast, Roges ex rel NH v Boston Public Schs
65 IDELR 175 (D Mass 4/17/15) (money damages which are not available under IDEA);
But See, Mr & Mrs A ex rel ZA v Greenwich Bd of Educ 66 IDELR 97 (D Conn
9/18/15) All relief under IDEA is equitable, including reimbursement. Since no money
damages, no right to jury trial; AW & NW ex rel BW v Bd of Educ of the Walkill Central
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Sch Dist 68 IDELR 164 (NDNY 9/12/16) Punitive damages are not available under
IDEA; Lewis by Lewis v Scott County Public Sch Bd of Educ 67 IDELR 211 (WDVa.
4/21/16) Money damages and punitive damages not available under IDEA.
7).

In re Student With a Disability (JG) 116 LRP 25097 (SEA WV 6/18/15)

Relief awarded for LRE violation was an order requiring that the student’s program
include at least one general ed class with appropriate curriculum modifications with a 1:1
aide; Abdella v Folsom Cordova Unified Sch Dist 68 IDELR 74 (ED Calif 6/17/16) and
64 IDELR 190. Mgst agreed with HO that tutoring or other compensatory education
was not appropriate relief for an LRE violation. Tutoring would not remedy absence of
typically developing peers.
8). Warrior Run Sch Dist 114 LRP 37530 (JG) (SEA Penna 3/17/14)
Compensatory education is not a separate issue at a dph; rather it is a type of relief
available to a student who prevails; Mr & Mrs P ex rel MP v West Hartford Bd Of Educ
68 IDELR 188 (D Conn 9/29/16) HO properly denied compensatory education where no
denial of FAPE. HO found that SD improperly failed to provide transportation and
decision appropriately ordered transportation as relief.
9). Sch Dist of Philadelphia v Williams ex rel LH 66 IDELR 214 (ED Penna
11/20/15) Compensatory education aims to place student in the position he would have
occupied but for SD violation of IDEA, but comp ed is not the only remedy. Rather a
court or HO can order any equitable relief that is appropriate given the purpose of
IDEA including tuition reimbursement, a prospective injunction and declaratory
relief. Here HO did not exceed her authority by ordering remedy longer than one year
denial of FAPE especially given prior litigation; Oconee County Sch Dist v AB by LB 65
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IDELR 297 (MD Ga 7/1/15) Court affd HO remedy, including reduction of
reimbursement for transportation by 50% where both parties derailed the collaborative
process. @n.5: Court encourages the parties to work together in the interest of the
student; Larimer County Sch Dist, Poudre (CH) No. 2015:510 (SEA Colo 7/14/15) A
state complaint investigator issued a decision requiring the school district, that had failed
to comply with IDEA discipline requirements, to provide training to its staff - including
training on alternatives to traditional discipline- including restorative justice. See my
blog post; AS v Harrison Township Bd of Educ 68 IDELR 96 (DNJ 8/18/16) Court
refused to reconsider its previous ruling and found that it was appropriate for the court to
establish a trust fund for compensatory education given the court’s authority to grant
appropriate relief; Contrast, ZH ex rel ZH v NYC Dept of Educ 65 IDELR 235 (SDNY
5/28/15) Court ruled that HO erred by ordering as relief that the SD to place a student in
a private school that had not been approved by the state. Unlike a unilateral
placement by a parent- which can be in an unapproved school, an SD may only place a
student in a school that meets state standards; Sch Dist of Philadelphia v Kirsch & Misher
ex rel NK 66 IDELR 247 (ED Penna 11/30/15) Court reversed HO who cut off
reimbursement after December 2013 when she found that SD had offered FAPE. Instead
court agreed with parents that stay put required reimbursement until litigation was
finished; Damarcus S by KS v Dist of Columbia 67 IDELR 239 (DDC 5/23/16) IDEA
relief is broad and equitable and is tied to the needs of the child and not the specific
violation.
10). MS by Sartin v Lake Elsinore Unified Sch Dist 66 IDELR 17 (CD Calif
7/24/15) Court awarded parent the expense of an IEE as equitable remedy even though
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no previous SD evaluation as per fed regulations; YA ex rel SG v NYC Dept of Educ 69
IDELR 76 (SDNY 9/21/16) Court awarded a new evaluation of the student and follow-up
IEPT meeting as appropriate relief for multiple procedural violations.
11). Letter to Zirkel 68 IDELR 142 (OSEP 8/22/16) OSEP opined That relief
ordered by an IDEA HO must be implemented by the SD within the timeframe
prescribed by the HO, or if no timeframe, within a reasonable time Pursuant to the
SEA’s general supervisory responsibility, SEA must ensure that the LEA implements the
HO’s decision in a timely manner.
12). ZH ex rel ZH v NYC Dept of Educ 65 IDELR 235 (SDNY 5/28/15) Court
ruled that HO erred by ordering as relief that the SD to place a student in a private
school that had not been approved by the state. Unlike a unilateral placement by a parentwhich can be in an unapproved school, an SD may only place a student in a school that
meets state standards; Sch Dist of Philadelphia v Kirsch & Misher ex rel NK 66 IDELR
247 (ED Penna 11/30/15) Court reversed HO who cut off reimbursement after December
2013 when she found that SD had offered FAPE. Instead court agreed with parents that
stay put required reimbursement until litigation was finished.
13).

RV ex rel SV-W v Rivera 69 IDELR 30 (ED Penna 12/5/16) {and 68

IDELR 101} Where a charter school closes its doors, the SEA then had responsibility
for ensuring that the student with disabilities receive FAPE. Court rejected SD defense
that it had no duty to provide compensatory education and attorney’s fees. HO erred in
dismissing SEA as a party; HE ex rel HF v Walter D Palmer Charter Sch 68 IDELR 244
(ED Penna 10/27/16) Court reversed HO and found that SEA has a duty to provide FAPE
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where liquidation of charter school prevented it from complying with three settlements.
Parents were allowed to proceed to dph vs SEA.
14).

Warrior Run Sch Dist 112 LRP 41988 (JG) (SEA Penna 7/23/12)

Although a HO may not grant individual relief for a procedural violation without more, a
HO may, pursuant to IDEA § 615(f)(3)(E)(iii) order a school district to fix a procedural
violation; In Re Student With A Disability 63 IDELR 205 (JG) (SEA UT 6/9/14) HO
ruled that school district violated its child find duty. Because child was clearly not
eligible, however, HO ordered staff training to comply with child find and correct the
procedural violation in the future; Independent Sch Dist #413, Marshall v AJ by MN 66
IDELR 41 (D Minn 8/11/15) HO properly denied compensatory education where no
denial of FAPE but instead awarded a procedural remedy requiring an additional
assessment.
15).

Troy Sch Dist v KM 65 IDELR 91 (ED Mich 3/31/15) Court rejected SD

argument that HO decision violated the spending clause where compensatory services
included a 1:1 psychologist for the student which it alleged was not required by IDEA.
Court ruled that psychological services are among the related services available through
IDEA and appropriate relief here. Also HO order that parent and SD work cooperatively
was consistent with IDEA.
b. Compensatory education
1) Reid ex rel Reid v. District of Columbia 401 F.3d 516, 43 IDELR 32 (D.C. Cir.
3/25/05). The D.C Circuit developed a qualitative standard for awards of compensatory
education in order to place disabled students in the same position they would have
occupied but for the school district’s violation of IDEA. The court rejected the hearing
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officer’s calculation awarding one hour of compensatory education for each day of denial
of FAPE. The court also rejected the parents’ request of one hour of compensatory
education for each hour of denial of FAPE. Instead, the court adopted a more flexible
approach based upon the needs of the child who has been denied FAPE. For example
some students might require only short intensive compensatory programs targeting
specific deficiencies.

Other students may require more extended programs, perhaps

requiring even more hours than the number of hours of FAPE denied. Accordingly, the
court remanded this matter for the submission of evidence as to the student’s deficiencies
resulting from the denial of FAPE. Midd West Sch Dist 112 LRP 45128 (JG) (SEA
Penna 8/25/12) (same re flexible fact driven approach); Copeland v Dist of Columbia 65
IDELR 71 (DDC 3/11/15) HO erred in determining compensatory education where he
made no determination of the harm to the student; Kelsey v Dist of Columbia 65 IDELR
92 (DDC 3/30/15) Compensatory education involves discretionary injunctive relief
crafted by a HO or court to remedy the educational deficit created by a denial of FAPE
by an LEA over time. Courts and hos award as comp ed educational services to be
provided prospectively to compensate for a past deficient program. Comp ed may not be
calculated by a cookie cutter approach (hour for hour, etc). Instead, there must be a
qualitative and fact intensive inquiry. All IDEA relief depends upon equitable
considerations and requires the HO or court to mold the relief to the necessities of the
individual case. Here HO properly assessed the evidence and conducted a qualitative and
fact intensive inquiry before he awarded 96 hours of speech as comp ed in order to place
the student where she would have been but for the denial of FAPE; Maple Heights
City Sch Dist Bd of Educ v Ac ex rel AW 68 IDELR 5 (ND Ohio 6/27/16) Citing Reid,
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court ruled that compensatory ed must be flexible and not mechanical; SRO properly
rejected HO’s mechanical award and substituted SD calculation where student was
improperly disciplined; Somberg v Utica Community Schs 67 IDELR 139 (ED Mich
3/30/16) Court reversed HO who failed to award comp ed; citing Reid, purpose of comp
ed is to place the child in the position he would have occupied but for IDEA violation.
An award of future relief does not compensate the student for past denial of FAPE,
therefore some comp ed necessary;
2). BD by Dais v Dist of Columbia 817 F.3d 792, 67 IDELR 135 (DC Cir
3/22/16) DC Circuit stated that the purpose of compensatory education is to place the
student in the position he would be in absent the denial of FAPE. Compensatory
education awards require a flexible approach not a mechanical award of the services
denied. Here evidence was not in the record. HO ordered assessments to create future
IEPs- but ho should have also ordered assessments designed to assess areas
educational harm for purposes of compensatory education. Courts and hos should not
hesitate to order such assessments and they should not hesitate to award services not
ordinarily awarded under IDEA such as education beyond age 21; Lopez-Young v Dist of
Columbia 68 IDELR 186 (DDC 9/29/16) Court reversed HO who failed to award
compensatory ed finding that based upon the evidence, he could not. Court ruled that HO
underestimated his authority. When FAPE is denied, HO has broad authority to order
relief. HO should have ordered additional assessments necessary to craft an
appropriate comp ed award; Dept of Health Care Services v Office of Admin Hearings
69 IDELR 40 (Calif Ct App 11/29/16) Compensatory education is an equitable remedy to
be provided prospectively to compensate for a past deficient program. It entails a fact-
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specific individualized assessment of the student’s current needs; AW by HW & AW v
Middletown Area Sch Dist 68 IDELR 247 (MD Penna 10/25/16) Quoting Reid, court
noted that the purpose of compensatory education is to put the child in the position they
would have occupied but for the denial of FAPE. Make whole relief in this case required
HO to award comp ed beyond the cookie cutter (hr per hr) amount.
3). GL by Mr GL & Mrs EL v Ligoneer Valley Sch Dist Authority 66 IDELR 91
(Third Cir 9/22/15) IDEA’s statute of limitations for filing a dpc is 2 years and not 4
years as parent had argued. Dpc must be filed within 2 years of the date parent knew or
reasonably should have known of the basis for the complaint. The IDEA statute of
limitations does not, however, limit the period of time for which compensatory
education. If the dpc is timely filed, then the court/ho has broad equitable powers to
remedy for the entire period of the violation even if it extends beyond two years. A
child’s right to compensatory education does not turn on parental vigilance, but parental
vigilance is vital to the preservation of that right. In the Third Circuit, a child who is
denied FAPE is entitled to compensatory education for the full period of deprivation
excluding the time reasonably required by the district to remedy the situation. When
IDEA has been violated, “then that child is entitled to be made whole with nothing less
than a ‘complete’ remedy…(and hos and courts) may award it to whatever extent
necessary to make up for the child's lost progress and to restore the child to the
educational path he or she would have traveled but for the deprivation.”; Stapelton v
Penns Valley Area Sch Dist 67 IDELR 268 (MD Penna 6/1/16) Citing Ligoneer, court
ruled that the purpose of comp ed is to put child in the place he would have been but for
SD violation of IDEA. The remedy reflects the broad discretion that hos and courts have
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to grant relief that is appropriate in light of the purpose of IDEA. Court denied SD
motion to dismiss noting that comp ed may include funding for college tuition (citing
OSEP letter).
4). DK by Stephen K & Lisa K v. Abington Sch Dist 696 F.3d 233, 59 IDELR
271 (3d Cir 10/11/12) Quantative: Comp ed for a period equal to the deprivation and
measured from the time that district knew or reasonably should have known minus a
reasonable time to rectify. But see, AW by HW & AW v Middletown Area Sch Dist 65
IDELR 16 (MD Penna 1/28/15) Court remanded to HO for an intensive fact specific
inquiry to determine compensatory education- an equitable remedy that should aim to
place the child in the same position they would have occupied but for the SD violation of
IDEA; AS v Harrison Township Bd of Educ 67 IDELR 207 (DNJ 4/29/16) @ n.1 Third
circuit precedent allows compensatory education designed to restore the child’s
educational position; Somberg v Utica Community Schs 67 IDELR 139 (ED Mich
3/30/16) Court noted quantitative vs Reid approaches, and concluded that HO has broad
discretion in awarding comp ed.
5).

Perrin ex rel JP v Warrior Run Sch Dist (JG) 66 IDELR 225 (MD Penna

9/16/15) adopted by district court at 66 IDELR 254 (MD Penna 11/4/15) {affirming HO
decisions at 113 LRP 39220 and 64 IDELR 260} Compensatory education is not a
separate issue at a dph; rather it is a type of relief available to a student who prevails;
Morgan M by Barbara M & Arthur WM III v Penn Manor Sch Dist 64 IDELR 309 (ED
Penna 1/14/15) HO erred by awarding compensatory education where parent had failed to
prove any educational injury; Mr & Mrs P ex rel MP v West Hartford Bd Of Educ 68
IDELR 188 (D Conn 9/29/16) HO properly denied compensatory education where no
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denial of FAPE. HO found that SD improperly failed to provide transportation and
decision appropriately ordered transportation as relief; Artichoker ex rel DD v Todd
County Sch Dist 69 IDELR 58 (DSD 12/29/16) HO did not err in failing to award
compensatory education where parent had not proven any educational harm. (Student
disciplined w/o IDEA protections after SD failed to evaluate at parent request.)
6).

Stepp ex rel MS v Midd West Sch Dist (JG) 65 IDELR 46 (MD Penna

2/23/15) {affirming HO decisions @112 LRP 45128 and 113 LRP 16891} @n.8: where
SD did not challenge HO determination that parent was entitled to four hours of social
work for SD failure to permit a parent to communicate with IEPT thereby inhibiting right
to participate, Court affirmed HO;
7).

Holman v Dist of Columbia 67 IDELR 39 (DDC 1/28/16) Court reversed

HO and ruled that SD material failure to implement about 72% of IEP entitled student to
compensatory education. Student need not show educational harm; a material failure
to implement an IEP is per se harmful under IDEA(?)
8).

Damarcus S by KS v Dist of Columbia 67 IDELR 239 (DDC 5/23/16)

Court reversed HO for placing a time limit requiring that all compensatory education be
finished by June 2016 as arbitrary and an abuse of discretion where HO gave no
explanation for the time limit.
9).

AS v Harrison Township Bd of Educ 68 IDELR 96 (DNJ 8/18/16) Court

refused to reconsider its previous ruling and found that it was appropriate for the court to
establish a trust fund for compensatory education given the court’s authority to grant
appropriate relief
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10). Bristol Township Sch Dist v ZB by KB & RB 67 IDELR 9 (ED Penna
1/14/16) HO properly awarded comp ed for every day over 10 that student was suspended
after faulty MDR;; AS v Harrison Township Bd of Educ 67 IDELR 207 (DNJ 4/29/16)
Court affd HO ruling that denied compensatory education where there was no educational
harm, but court awarded hour-per-hour for fifteen day period where student received no
educational services.
11).

JL by ML v Sch Bd of St John’s County, FL 68 IDELR 229 (MD Fla

9/28/16) Court denied request of parent to provide additional evidence on appeal where
dpc sought only tutoring as a remedy for denial of FAPE but now parent sought other
forms of compensatory education on appeal. Court would be deprived of HO’s analysis.
12).

TB v Eugene Sch Dist 67 IDELR 185 (D OR 3/29/16) Court reversed HO

and ruled that SD could not count time spent by student at a therapeutic school during the
summer toward an award of 570 hours of comp ed; summer program was a part of
student’s placement and not compensatory; Oskowis v Sedona Oak Creek United Sch
Dist #92 67 IDELR 15 (D Ariz 3/22/16) Court reversed HO comp ed award of 90 hours
because HO’s calculations did not appreciate the extent of denial of FAPE- instead court
awarded 200 hours;
13).

EF v Newport Mesa Unified Sch Dist 65 IDELR 265 (CD Calif 6/22/15)

HO award of compensatory education (20 AT therapy sessions) was appropriate to
remedy the IDEA violation; RMM by Morales v Minneapolis Public Schs 67 IDELR 65
(D Minn 2/8/16) HO Compensatory education award was appropriate.
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14).

Mifflinburg Area Sch Dist (JG) 114 LRP 17516 (SEA Penna 3/18/14) HO

declined to order additional tutoring as compensatory ed where the student already
suffered from fatigue.
c. Reimbursement/ Unilateral Placement
1) Forrest Grove Sch Dist v. TA 557 U.S. 230, 129 S.Ct. 2484, 52 IDELR 151
(U.S. 6/22/9)

The Supreme Court held that it is not a prerequisite to reimbursement

under IDEA that a child have been previously enrolled in and receive services from a
public school. The Court noted that under its previous rulings in Burlington and Carter,
courts have broad authority to grant appropriate relief when there has been a violation
of IDEA. The Court held that the 1997 amendments do not limit that authority. The
ambiguous language of the provision at issue was not sufficient to effectuate a repeal by
implication of Burlington and Carter.
2). Forrest Grove Sch Dist v. TA 557 U.S. 230, 129 S.Ct. 2484, 52 IDELR 151
(U.S. 6/22/9) Reimbursement for a unilateral placement is appropriate where 1) the
school district denied FAPE to the student or otherwise violated IDEA; 2) the parent
private school placement is appropriate; and 3) equitable factors do not preclude the
relief. See, LM by MM & RM v Downington Area Sch Dist 65 IDELR 124 (ED Penna
4/15/15); Brock & Dalton ex rel SB v NYC Dept of Educ 65 IDELR 135 (SDNY
3/31/15); ML by YL & CL v NYC Dept of Educ 65 IDELR 96 (EDNY 3/27/15); TM ex
rel MM v NYC Dept of Educ 65 IDELR 146 (SDNY 3/25/15); MM ex rel JS v NYC
Dept of Educ 65 IDELR 103 (SDNY 3/7/15); SW & BS ex rel PW v NYC Dept of Educ
92 F.Supp.3d 143, 65 IDELR 70 (SDNY 3/12/15); JL ex rel JR v NYC Dept of Educ 66
IDELR 239 (SDNY 12/16/15); LWL & EL ex rel CL v Pelham Union Free Schs 66
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IDELR 241 (SDNY 12/9/15); AM ex rel EH v NYC Dept of Educ 66 IDELR 243
(SDNY 12/7/15); JM ex rel RM v Kingston City Sch Dist 66 IDELR 251 (NDNY
11/23/15); JD ex rel AP v NYC Dept of Educ 66 IDELR 219 (SDNY 11/17/15); DN &
JN ex rel DN v Bd of Educ of Center Moriches Union Free Sch Dist 66 IDELR 163
(EDNY 9/28/15); John M ex rel Giovanni M v Brentland Union Free Sch Dist 66 IDELR
129 (EDNY 9/28/15); TF & AF ex rel MF v NYC Dept of Educ 66 IDELR 136 (SDNY
9/23/15); FB & EB ex rel LB v NYC Dept of Educ 66 IDELR 94 (SDNY 9/21/15); AA
ex rel JA v NYC Dept of Educ 66 IDELR 73 (SDNY 8/24/15); SE ex rel GE v NYC
Dept of Educ 66 IDELR 295 (SDNY 7/2/15); Genn ex rel Genn v New Haven Bd of
Educ 69 IDELR 35 (D Conn 11/30/16); ZC ex rel EC v NYC Dept of Educ 69IDELR 75
(SDNY 11/28/16); ); JL ex rel JR v NYC Dept of Educ 69 IDELR 5 (EDNY 11/22/16);
CR & AR ex rel LR v NYC Dept of Educ 68 IDELR 225 (SDNY 9/30/16); EM & JM ex
rel MM v NYC Dept of Educ 68 IDELR 184 (SDNY 9/30/16); RC & DC ex rel NC v Bd
of Educ of Wappingers Central Sch Dist 68 IDELR 187 (SDNY 9/29/16); GS & AS ex
rel KS v NYC Dept of Educ 68 IDELR 154 (SDNY 9/19/16); DB ex rel LB v Ithaca City
Sch Dist 68 IDELR 161 9/13/16); ZA & BA ex rel DA v NYC Dept. of Educ 68 IDELR
160 (SDNY 9/13/16) @n.4; AW & NW ex rel BW v Bd of Educ of the Walkill Central
Sch Dist 68 IDELR 164 (NDNY 9/12/16); AU & AP ex rel MU v NYC Dept of Educ 68
IDELR 135 (SDNY 8/25/16); JE & CE ex rel DE v Chappaqua Central Sch Dist 68
IDELR 48 (SDNY 6/28/16); LR ex rel LR v NYC Dept of Educ 68 IDELR 13 (EDNY
6/20/16); CB & TB ex rel HB v NYC Dept of Educ 68 IDELR 15 (EDNY 6/16/16); EP
ex rel BG v NYC Dept of Educ 68 IDELR 21 (SDNY 6/10/16); FL & ML ex rel FL v
NYC Dept of Educ 67 IDELR 266 (SDNY 6/8/16); RB & MCB ex rel DB v NYC Dept
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of Educ 67 IDELR 241 (SDNY 5/19/16); DF & VS ex rel JF v City Sch Dist of City of
NY 67 IDELR 177 (SDNY 3/31/16); CW & WW ex rel WW v City Sch Dist of City of
NY 67 IDELR 186 (SDNY 3/22/16); LB & ZB ex rel BB v NYC Dept of Educ 67
IDELR 113 (SDNY 3/17/16); QWH by LW v NYC Dept of Educ 67 IDELR 121 (SDNY
3/7/16); CS ex rel MS v NYC Dept of Educ 67 IDELR 87 (SDNY 2/29/16); NM v NYC
Dept of Educ 67 IDELR 89 (SDNY 2/24/16); WW & DC ex rel MC v NYC Dept of
Educ 67 IDELR 66, 160 F.Supp.3d 618 (SDNY 2/8/16); MP ex rel KP v Carmel Central
Sch Dist 67 IDELR 35 (SDNY 1/29/16); PM v City Sch Dist of City of NY 67 IDELR 4
(SDNY 1/26/16);
3.)

EM ex rel NM v. New York City Dept of Educ 63 IDELR 181 (2d Cir

7/11/14) The Second Circuit held that the fact that the parent had not paid any money
toward the $85,000 tuition owed to a private school did not prevent reimbursement.
Direct payment like reimbursement is within the scope of the equitable remedies
available under IDEA.
4).

Sneitzer v Iowa Dept of Educ, et al 796 F.3d 942, 66 IDELR 1 (8th Cir

8/7/15) Eighth Circuit denied reimbursement where FAPE provided. Parents could not
demonstrate that participation in show choir was necessary for FAPE. Where goals were
non-academic in nature, failure to make good grades did not show lack of progress.
5). ZB v Dist of Columbia 68 IDELR 136 (DDC 8/24/16) There are strong policy
considerations against allowing parent to unilaterally place student before the public
school has had a chance to implement an IEP;
6). FL & ML ex rel FL v NYC Dept of Educ 67 IDELR 266 (SDNY 6/8/16)
Court remanded where SRO decision was unclear regarding whether SD provided FAPE
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because it was not clear whether a paraprofessional could provide the support required by
a 15 year old with autism and where SRO placed burden on wrong party re first prong of
unilateral placement (state law places burden on SD re first prong and on parents re
second and third prongs.)
7). AS v Harrison Township Bd of Educ 67 IDELR 207 (DNJ 4/29/16) Court affd
HO ruling that parents were not entitled to wage reimbursement as a part of
reimbursement for unilateral placement.
8). Sch Dist of Philadelphia v Kirsch & Misher ex rel NK 66 IDELR 247 (ED
Penna 11/30/15) Court reversed HO who cut off reimbursement after December 2013
when she found that SD had offered FAPE. Instead court agreed with parents that stay
put required reimbursement until litigation was finished.
9).

AH by D’Avis v Independence Sch Dist 65 IDELR 149 (Missouri Ct App

4/7/15) Court upheld the HO panel’s decision that parent waived right to reimbursement
because she did not file dpc before withdrawing child from public school. Although 8th
Cir decision in Thompson was not binding on state appeals court, it found its reasoning
persuasive;
10). FIRST PRONG: MS by Sartin v Lake Elsinore Unified Sch Dist 66 IDELR
17 (CD Calif 7/24/15) Reimbursement awarded for evaluation violation; LH v Hamilton
County Dept of Educ 68 IDELR 274 (ED Tenn 11/4/16) Reimbursement for substantive
violation involving LRE; SB ex rel EG v NYC Dept of Educ 65 IDELR 264 (SDNY
6/25/15); KR & SR ex rel Matthew R v NYC Dept of Educ 65 IDELR 173 (SDNY
4/20/15); HC ex rel SC v NTC Dept of Educ 65 IDELR 176 (SDNY 4/9/15); HW & HG
ex rel MW v NY State Educ Dept 65 IDELR 136 (EDNY 3/31/15); TM ex rel MM v
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NYC Dept of Educ 65 IDELR 146 (SDNY 3/25/15); York Sch Dist v SZ ex rel PZ 65
IDELR 39 (D Maine 2/27/15); Sch Dist of Philadelphia v Kirsch & Misher ex rel NK 66
IDELR 247 (ED Penna 11/30/15); GB & DB ex rel AB v NYC Dept of Educ 66 IDELR
223 (SDNY 11/5/15); FB & EB ex rel LB v NYC Dept of Educ 66 IDELR 94 (SDNY
9/21/15); JL ex rel JR v NYC Dept of Educ 69 IDELR 5 (EDNY 11/22/16); Sacramento
City Unified Sch Dist v RH by JH & KH 68 IDELR 220 (ED Calif 10/6/16); TY & KY
ex rel TY v NYC Dept of Educ 68 IDELR 182 (EDNY 9/30/16)adopting Mgst @ 116
LRP 37325; EM & JM ex rel MM v NYC Dept of Educ 68 IDELR 184 (SDNY 9/30/16);
SY & RY ex rel RY v NYC Dept of Educ 68 IDELR 230 (SDNY 9/28/16); AW & NW
ex rel BW v Bd of Educ of the Walkill Central Sch Dist 68 IDELR 164 (NDNY 9/12/16);
AU & AP ex rel MU v NYC Dept of Educ 68 IDELR 135 (SDNY 8/25/16); Sch Dist of
Pittsburgh v CMC by CC & LC 68 IDELR 102 (WD Penna 8/12/16); Mr & Mrs A ex rel
ZA v Greenwich Bd of Educ 68 IDELR 39 (D Conn 7/20/16); HL ex rel DL v NYC Dept
of Educ 116 LRP 29012 (SDNY 6/13/16); Greenwich Bd of Educ v GM & JM ex rel KM
68 IDELR 8 (D Conn 6/22/16); LR ex rel LR v NYC Dept of Educ 68 IDELR 13 (EDNY
6/20/16); CB & TB ex rel HB v NYC Dept of Educ 68 IDELR 15 (EDNY 6/16/16); Ms
M ex rel OM v Fullmouth Sch Dept 67 IDELR 265 (D Maine 5/31/16); US ex rel AS v
City Sch Dist of City of NY 67 IDELR 242 (SDNY 5/23/16); Dallas Independent Sch
Dist v Woody ex rel KW 67 IDELR 168 (ND Tex 4/15/16); SB by SB & DB v NYC
Dept of Educ 67 IDELR 140 (SDNY 3/30/16); SC & JC ex rel TC v Katonah-Lewisboro
Central Sch Dist 67 IDELR 184, 175 F.Supp.3d 237 (SDNY 3/30/16); PF & SF ex rel JF
v Bd of Educ of the Bedford Central Sch Dist 67 IDELR 148 (SDNY 3/25/16); LB & ZB
ex rel BB v NYC Dept of Educ 67 IDELR 113 (SDNY 3/17/16); SB ex rel NJB v
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Murfreesboro City Schs 67 IDELR 117 (MD Tex 3/11/16); CS ex rel MS v NYC Dept of
Educ 67 IDELR 87 (SDNY 2/29/16); EH ex rel MK v NYC Dept of Educ 67 IDELR 61
(SDNY 2/16/16); WW & DC ex rel MC v NYC Dept of Educ 67 IDELR 66, 160
F.Supp.3d 618 (SDNY 2/8/16); PM v City Sch Dist of City of NY 67 IDELR 4 (SDNY
1/26/16); (all awarding reimbursement); Contrast, Baquerizo v Garden Grove Unified
Sch Dist 826 F.3d 1179, 68 IDELR 2 (9th Cir 6/22/16) No reimbursement where FAPE
provided in LRE; Reimbursement denied In Re: Student With a Disability 58 IDELR
270 (JG) (SEA WV 3/6/12); Doe by Jennifer Y v Richmond Consolidated Sch Dist 67
IDELR 264 (D Mass 5/31/16); JE & CE ex rel DE v Chappaqua Central Sch Dist 68
IDELR 48 (SDNY 6/28/16); JK & JC ex rel KK-R v Missoula County Public Schs 68
IDELR 68 ( D Mont 7/29/16); MT ex rel NM v NYC Dept of Educ 68 IDELR 65
(SDNY 8/5/16); LC ex rel TB v NYC Dept of Educ 68 IDELR 168 (SD NY 9/6/16); RC
& DC ex rel NC v Bd of Educ of Wappingers Central Sch Dist 68 IDELR 187 (SDNY
9/29/16); NB & CB ex rel HB v NYC Dept of Educ 68 IDELR 228 (9/29/16); LB & FB
ex rel JB v NYC Dept of Educ 68 IDELR 195 (SDNY 9/27/16); Department of Educ
State of Hawaii v Leo W by Veronica W 69 IDELR 59 (D Haw 12/29/16); Genn ex rel
Genn v New Haven Bd of Educ 69 IDELR 35 (D Conn 11/30/16); ZC ex rel EC v NYC
Dept of Educ 69IDELR 75 (SDNY 11/28/16); Zachary G by Mark G & Robin F v Sch
Dist No 1 for the City & County of Denver 68 IDELR 222 (D Colo 10/5/16); Tamalpais
Union HS Dist v DW 68 IDELR 223 (ND Calif 10/4/16); CR & AR ex rel LR v NYC
Dept of Educ 68 IDELR 225 (SDNY 9/30/16); GS & AS ex rel KS v NYC Dept of Educ
68 IDELR 154 (SDNY 9/19/16); MN & CN ex rel EN v Katonah-Lewisboro Sch Dist 68
IDELR 158 (SDNY 9/14/16); LB & JB ex rel SB v Katonah-Lewisboro Union Free Sch
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Dist 68 IDELR 157 (SDNY 9/14/16); DB ex rel LB v Ithaca City Sch Dist 68 IDELR
161 9/13/16); ZA & BA ex rel DA v NYC Dept. of Educ 68 IDELR 160 (SDNY
9/13/16); ZB v Dist of Columbia 68 IDELR 136 (DDC 8/24/16); JL by KL & KL v
Lower Merion Sch Dist 68 IDELR 12 (ED Penna 6/20/16); Landon B by John &
Christine B v Hamburg Area Sch Dist 67 IDELR 203 (ED Penna 5/2/16); TC & AC ex
rel AC v NYC Dept of Educ 68 IDELR 67 IDELR 183 (SDNY 3/30/16); MT & TW-S ex
rel AT v NYC Dept of Educ 67 IDELR 143 (SDNY 3/29/16); CW & WW ex rel WW v
City Sch Dist of City of NY 67 IDELR 186 (SDNY 3/22/16); CW & WW ex rel WW v
City Sch Dist of City of NY 67 IDELR 186 (SDNY 3/22/16); ET by Doe v Bureau of
Special Educ Appeals 67 IDELR 118 (D Mass 3/11/16); MH & SH ex rel SH v Pelham
Union Free Sch Dist 67 IDELR 154 (SDNY 3/7/16); QWH by LW v NYC Dept of Educ
67 IDELR 121 (SDNY 3/7/16); ME ex rel DE v NYC Dept of Educ 116 LRP 6712
(SDNY 2/23/16); MJ & RT ex rel ET v NUC Dept of Educ 67 IDELR 92, 165 F.Supp.3d
106 (SDNY 2/19/16); NK ex rel JD v NYC Dept of Educ 67 IDELR 64 (SDNY 2/11/16);
MP ex rel KP v Carmel Central Sch Dist 67 IDELR 35 (SDNY 1/29/16); XXX AG by
MG v State of Hawaii Dept of Educ 65 IDELR 267 (D Haw 6/19/15); JL & JF ex rel CC
c NYC Dept of Educ 65 IDELR 137 (SDNY 3/31/15); MM ex rel JS v NYC Dept of
Educ 65 IDELR 103 (SDNY 3/7/15); SW & BS ex rel PW v NYC Dept of Educ 92
F.Supp.3d 143, 65 IDELR 70 (SDNY 3/12/15); JF & LV ex rel NF v NYC Dept of Educ
65 IDELR 35 (SDNY 3/3/15); PG & RG ex rel DG v City Sch Dist of NY 65 IDELR 43
(SDNY 2/25/15); Tyler J by Cheryl Ann & Kevin J v Dept of Educ, State of Hawaii 65
IDELR 45 (D Haw 2/24/15); LWL & EL ex rel CL v Pelham Union Free Schs 66 IDELR
241 (SDNY 12/9/15); AM ex rel EH v NYC Dept of Educ 66 IDELR 243 (SDNY
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12/7/15); JD ex rel AP v NYC Dept of Educ 66 IDELR 219 (SDNY 11/17/15); DN & JN
ex rel DN v Bd of Educ of Center Moriches Union Free Sch Dist 66 IDELR 163 (EDNY
9/28/15); TF & AF ex rel MF v NYC Dept of Educ 66 IDELR 136 (SDNY 9/23/15); JN
& JN ex rel JN v South West Sch Dist 66 IDELR 102 (MD Penna 9/15/15); AT & CT ex
rel LT v Fife Sch Dist 66 IDELR 104 (WD Wash 9/9/15); JK v Hudson City Sch Dist Bd
of Educ 66 IDELR 142 (ND Ohio 9/9/15); KB by Brown v Dist of Columbia 66 IDELR
63 (DDC 9/8/15); Kornblut ex rel LK v Hudson City Sch Dist Bd of Educ 66 IDELR 66
(ND OH 9/2/15); AA ex rel JA v NYC Dept of Educ 66 IDELR 73 (SDNY 8/24/15); SE
ex rel GE v NYC Dept of Educ 66 IDELR 295 (SDNY 7/2/15); RB & MCB ex rel DB v
NYC Dept of Educ 67 IDELR 241 (SDNY 5/19/16); NM v NYC Dept of Educ 67
IDELR 89 (SDNY 2/24/16); TC ex rel Student v Lewisville Independent Sch Dist 116
LRP 6958 (ED Tex 2/23/16) (all no reimbursement); HO ruled FAPE not denied just
because private school provided a better education; (all reimbursement denied); EP ex rel
BG v NYC Dept of Educ 68 IDELR 21 (SDNY 6/10/16) @n.8 The appropriateness of a
public school program is not determined by comparing it to the parent private school
parent.
11). SECOND PRONG: Leggett ex rel KE v Dist of Columbia 793 F.3d 59, 65
IDELR 251 (DC Cir 7/10/15) DC Circuit held that parent’s private school is appropriate
if it is reasonably calculated to confer educational benefit. Here appropriate; SL by Loof
v Upland United Sch Dist 747 F.3d 1155, 63 IDELR 32 (9th Cir 4/2/14) Ninth Circuit
approved reimbursement, specifically finding that the parents’ private parochial school
was appropriate in that it provided specially designed instruction; CL & GW ex rel
CL v Scarsdale Union Free Sch Dist 744 F.3d 826, 63 IDELR 1 (2d Cir 3/11/14) LRE is
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one factor that should be considered in assessing the appropriateness of a private school
selected by the parents, but in this setting the private school is not subject to the same
LRE requirements as a public school placement. Some specialized private schools only
educate children with disabilities. The standard for private schools is appropriate not
perfect;

In Re: Student With a Disability 58 IDELR 270 (JG) (SEA WV 3/6/12) HO

ruled private school not appropriate where it did not provide related services of OT and
speech needed by the child; Downingtown Area Sch Dist (WC)112 LRP 27524 (SEA
Penna 5/15/12) HO found parent’s private school inappropriate, but noted that in most
cases parents are faced with a massive task of selecting an appropriate school after the
public agency fails to appropriately educate the child generally requiring a more relaxed
standard, but not here where parents had over one year to select; LH v Hamilton County
Dept of Educ 68 IDELR 274 (ED Tenn 11/4/16) Parent’s private Montessori school was
not appropriate where it lacked the structure needed by the student; Sch Dist of Pittsburgh
v CMC by CC & LC 68 IDELR 102 (WD Penna 8/12/16) HO correctly concluded that
private school is appropriate; John M ex rel Giovanni M v Brentland Union Free Sch Dist
66 IDELR 129 (EDNY 9/28/15) reimbursement denied where parent could not explain
how their private parochial school would provide services to address the student’s
disability. A unilateral placement need not provide every service that a student needs, but
there must be a showing that there is some design in place for meeting the student’s
needs; Tyler J by Cheryl Ann & Kevin J v Dept of Educ, State of Hawaii 65 IDELR 45
(D Haw 2/24/15) Court found private school inappropriate where no evidence that it
could meet student’s unique needs; Sch Dist of Philadelphia v Kirsch & Misher ex rel
NK 66 IDELR 247 (ED Penna 11/30/15) Fact that private school did not maximize
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integration of disabled and non-disabled students as IDEA requires of public schools does
not render private placement inappropriate for purposes of reimbursement; FB & EB ex
rel LB v NYC Dept of Educ 66 IDELR 94 (SDNY 9/21/15) Private school was
appropriate where it provided educational instruction and related services specifically
designed to meet student’s unique needs; not operate as an “agreement” for stay put
purposes; Matthew D & Jennifer D ex rel MD v Avon Grove Sch Dist 65 IDELR 291
(ED Penna 7/13/15) Court aff’d HO decision denying reimbursement where parent’s
private school was not appropriate where little instruction provided and student regressed
academically; WA & MS ex rel WE v Hendrick Hudson Central Sch Dist 69 IDELR 4
(SDNY 11/23/16) Court reversed SRO and found that parents’ private boarding school
was appropriate. Provision of AT tablet plus small class size that reduced stress that
caused migraines and the availability of around the clock nursing services made boarding
school appropriate; JL ex rel JR v NYC Dept of Educ 69 IDELR 5 (EDNY 11/22/16)
(private school = appropriate); AW & NW ex rel BW v Bd of Educ of the Walkill Central
Sch Dist 68 IDELR 164 (NDNY 9/12/16) Parent’s school was appropriate even though
no bip or counselling as parent need not show that private school is potential maximizing
but only that it provided specialized instruction to meet student’s needs; SC & JC ex rel
TC v Katonah-Lewisboro Central Sch Dist 67 IDELR 184, 175 F.Supp.3d 237 (SDNY
3/30/16) LRE factors are not dispositive of appropriateness;
12). THIRD PRONG: Rockwall Independent Sch Dist v MC ex rel MO 67
IDELR 108 (5th Cir 3/10/16) Fifth Circuit ruled that reimbursement should be denied
where parents unreasonable behavior broke down the IEP process. Parents were
unwilling to attend an IEPT meeting unless SD agreed to parents’ proposed private
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school. Parents unwillingness to cooperate justified no reimbursement; Leggett ex rel KE
v Dist of Columbia 793 F.3d 59, 65 IDELR 251 (DC Cir 7/10/15) DC Circuit held that it
was not unreasonable for parent to enroll student in a private school in August where
the SD had failed to return her calls or emails; RL & SL ex rel OL v Miami-Dade County
Sch Bd 757 F.3d 1173, 63 IDELR 182 (11th Cir 7/2/14) Eleventh Circuit ruled that where
LEA had predetermined the child’s placement, it was prevented from raising the third
prong equities of the Burlington etc analysis in order to defeat claim for reimbursement;
In Re: Student With a Disability 58 IDELR 270 (JG) (SEA WV 3/6/12) HO ruled that
equities did not favor reimbursement where the parent’s refused to let the school district
evaluate the child and where the parents failed to give the public school program a
chance to succeed; HW & HG ex rel MW v NY State Educ Dept 65 IDELR 136 (EDNY
3/31/15) Equities favored reimbursement where parent did not place student in private
school until after IEPT meeting; FB & EB ex rel LB v NYC Dept of Educ 66 IDELR 94
(SDNY 9/21/15) Equities favored parent where they cooperated throughout and where
LEA ignored several inquiries by parents; Sch Dist of Philadelphia v Kirsch & Misher
ex rel NK 66 IDELR 247 (ED Penna 11/30/15) Ct affd HO ruling that equities favored
reimbursement where there was no evidence that parents had committed to sending
student only to the private school; GB & DB ex rel AB v NYC Dept of Educ 66 IDELR
223 (SDNY 11/5/15) Where parents cooperated and were reasonable at all times, equities
favored reimbursement; DN & JN ex rel DN v Bd of Educ of Center Moriches Union
Free Sch Dist 66 IDELR 163 (EDNY 9/28/15) Bald assertion by SD that parents
predetermined private school was not supported by the evidence; WA & MS ex rel WE v
Hendrick Hudson Central Sch Dist 69 IDELR 4 (SDNY 11/23/16) Where parents
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participated in IEPT meeting with an open mind, equities favored reimbursement; JL ex
rel JR v NYC Dept of Educ 69 IDELR 5 (EDNY 11/22/16) where parent considered
placing student in public school, equities favored reimbursement; Sch Dist of Pittsburgh
v CMC by CC & LC 68 IDELR 102 (WD Penna 8/12/16) HO correctly weighed equities
in favor of parents where they gave sufficient notice and HO found their testimony that
they had an open mind re public placement to be credible; MM v Lafayette Sch Dist 68
IDELR 72 (ND Calif 7/27/16) Court rejected SD argument that equities prevented
reimbursement because of failure of parents to give notice of evaluations and therapy
where SD was aware of the evaluations and therapy; Dallas Independent Sch Dist v
Woody ex rel KW 67 IDELR 168 (ND Tex 4/15/16) Where parent failed to notify SD of
claim and instructed private school teachers not to participate in IEPT meeting, the
equities favored reducing reimbursement in half; SC & JC ex rel TC v KatonahLewisboro Central Sch Dist 67 IDELR 184, 175 F.Supp.3d 237 (SDNY 3/30/16) Equities
favored reimbursement where parents were open to a public placement; LK v NYC Dept
of Educ 67 IDELR 123 (SDNY 3/1/16) Applying third prong, court held that full
reimbursement is not appropriate if the cost of private services is unreasonable;
d.
1)

Direct Payment

EM ex rel NM v. New York City Dept of Educ 63 IDELR 181 (2d Cir

7/11/14) The Second Circuit held that the fact that the parent had not paid any money
toward the $85,000 tuition owed to a private school did not prevent reimbursement.
Direct payment like reimbursement is within the scope of the equitable remedies
available under IDEA.
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e. Prospective Relief
1).

District of Columbia Public Schs (JG) 111 LRP 60092 (SEA DC

4/17/11) Although HO has broad discretion to award appropriate relief, there is a clear
preference under IDEA for public school over private school. A prospective private
placement as relief is appropriate only in unusual circumstances after balancing several
factors including LRE; District of Columbia Public Schs (JG) 111 LRP 75901 (SEA DC
8/21/11) (same) (prospective private placement very unusual outside of DC); ); Kornblut
ex rel LK v Hudson City Sch Dist Bd of Educ 66 IDELR 66 (ND OH 9/2/15) Fact that
student witnessed her father kill her mother in their home did not mean that she could
only receive FAPE in a private school; Maple Heights City Sch Dist Bd of Educ v Ac ex
rel AW 68 IDELR 5 (ND Ohio 6/27/16) SRO properly denied parent request for a
prospective private placement where there was no evidence in the record showing that
the public school was unable to provide FAPE to the student going forward.
2).

Hill v Dist of Columbia 68 IDELR 133 (DDC 8/26/16) Court awarded

prospective private placement where the private school was the only school identified in
the record that could meet student’s needs.(??); QC-C v Dist of Columbia 67 IDELR 60
(DDC 2/16/16) Court reversed HO and awarded prospective private placement finding
that private school was the only environment capable of meeting student’s needs.??
f. Creative Relief
1). Many HO decision and court awards of relief have been creative:
Draper v. Atlanta Indep Sch System 518 F.3d 1275, 49 IDELR 211 (11th Cir. 3/6/08)
The Eleventh Circuit specifically approved of a private school placement as a form of
compensatory education where the school district continued to use an ineffective
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reading program for three years despite the student’s failure to make progress. Park v.
Anaheim Union High Sch. Dist. 106 LRP 23543 (9th Cir. 4/17/06). The Ninth Circuit
affirmed an award of compensatory education by a hearing officer in the form of
requiring training of two of the teachers who implemented the student’s IEP. The
hearing officer phrased the award as compensatory education for the student in the form
of training for his teachers in order to meet the student’s needs. P by Mr & Mrs P v.
Newington Bd of Educ 546 F.3d 111, 51 IDELR 2 (2d Cir 10/9/8) The Second Circuit
affirmed an award of compensatory ed by a HO that required the school district to hire
an inclusion expert for a year and to permit him to participate in the development of an
FBA for the student;
2). Stepp ex rel MS v Midd West Sch Dist (JG) 65 IDELR 46 (MD Penna
2/23/15) {affirming HO decisions @112 LRP 45128 and 113 LRP 16891} @n.8: where
SD did not challenge HO determination that parent was entitled to four hours of social
work for SD failure to permit a parent to communicate with IEPT thereby inhibiting right
to participate, Court affirmed HO; Shamokin Area Sch Dist (JG) 116 LRP 27569 (SEA
Penna 5/9/16) For failure to reevaluate, ho ordered two specific assessments plus a full
review of existing data to determine whether others needed;

In Re Student With A

Disability 63 IDELR 205 (JG) (SEA UT 6/9/14) HO ruled that school district violated its
child find duty by encouraging its staff to guide them away from SpEd evaluations and
where the §504 administrator told a parent that the student was not likely eligible for
SpEd or 504 because he had good grades when parent specifically requested a child find
evaluation. Because child was clearly not eligible, however, HO ordered staff training to
comply with child find in the future; Mifflinburg Area Sch Dist (JG) 114 LRP 17516
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(SEA Penna 3/18/14) HO declined to order additional tutoring as compensatory ed where
the student suffered from fatigue; Instead HO rewrote IEP to reflect evaluative data and
awarded the use of a laptop computer and appropriate software as well as an AT
evaluation;

Midd West Sch Dist 112 LRP 45128 (JG) (SEA Penna 8/25/12) HO

awarded compensatory service of counseling where special ed director ridiculed mom
and severely impaired her right to meaningfully participate in IEPT process resulting in
student not receiving counseling sessions with social worker;

District of Columbia

Public Schs (JG) 111 LRP 71480 (SEA DC 5/22/11) Where violation was failure to
update IEP and resulting behavioral issues HO awarded as comp ed school district
funding of summer camp suited to address emotional issues; District of Columbia
Public Schs (JG) 111 LRP 75901 (SEA DC 8/21/11) Where psychologist testified that
student needed behavior therapy, HO awarded behavioral support services as comp ed;
District of Columbia Public Schs (JG) 111 LRP 25934 (SEA DC 3/18/11) HO awarded
computer software and a speech/language evaluation in addition to tutoring as comp ed;
District of Columbia Public Schs (JG) 111 LRP 25934 (SEA DC 3/18/11) HO awarded
computer software and a speech/language evaluation in addition to tutoring as comp ed;
3). Willington Bd of Educ v GW ex rel MW 65 IDELR 300 (D Conn 6/15/15)
HO awarded private school placement as compensatory education which court found to
be supportable and appropriate; Troy Sch Dist v KM 65 IDELR 91 (ED Mich 3/31/15)
Court approved HO decision awarding as a 1:1 psychologist for the student and HO
ordered that parent and SD work cooperatively was consistent with IDEA; Sch Dist of
Philadelphia v Williams ex rel LH 66 IDELR 214 (ED Penna 11/20/15) Here HO did not
exceed her authority by ordering remedy longer than one year denial of FAPE especially
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given prior litigation; Oconee County Sch Dist v AB by LB 65 IDELR 297 (MD Ga
7/1/15) Court affd HO remedy, including reduction of reimbursement for transportation
by 50% where both parties derailed the collaborative process. @n.5: Court encourages
the parties to work together in the interest of the student;

Montgomery County

Intermediate Unit (LV) 112 LRP 39052 (SEA Penna 7/3/12) HO awarded compensatory
education plus a personal care assistant and an augmentative communication device;
Pasadena Independent Sch Dist (AL) 58 IDELR 210 (SEA TX 2/6/12) HO required as
comp ed and as equitable relief that the district provide staff training to all SpEd
teaching staff on teaching human sexuality appropriately to students with disabilities;
Stapelton v Penns Valley Area Sch Dist 67 IDELR 268 (MD Penna 6/1/16) Citing
Ligoneer, court ruled that the purpose of comp ed is to put child in the place he would
have been but for SD violation of IDEA. The remedy reflects the broad discretion that
hos and courts have to grant relief that is appropriate in light of the purpose of IDEA.
Court denied SD motion to dismiss noting that comp ed may include funding for college
tuition (citing OSEP letter);
4).

Larimer County Sch Dist, Poudre (CH) No. 2015:510 (SEA Colo 7/14/15) A

state complaint investigator issued a decision requiring the school district, that had failed
to comply with IDEA discipline requirements, to provide training to its staff - including
training on alternatives to traditional discipline- including restorative justice. See my
blog post.
5). But see, ZH ex rel ZH v NYC Dept of Educ 65 IDELR 235 (SDNY 5/28/15)
Court ruled that HO erred by ordering as relief that the SD to place a student in a
private school that had not been approved by the state. Unlike a unilateral placement by
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a parent- which can be in an unapproved school, an SD may only place a student in a
school that meets state standards.
g. Other Relief
1).
151 (U.S.

Forrest Grove Sch Dist v. TA 557 U.S. 230, 129 S.Ct. 2484, 52 IDELR
6/22/09)

The Supreme Court noted that under its previous rulings in

Burlington and Carter, courts and hos have broad authority to grant appropriate relief
when there has been a violation of IDEA. In Re Student With A Disability 52 IDELR
239 (SEA WV 4/8/9) (HO has broad powers to grant appropriate relief); Midd West Sch
Dist 112 LRP 45128 (JG) (SEA Penna 8/25/12); Dist of Columbia Public Schs (JG) 111
LRP 76506 (SEA DC 9/23/11)

HO has broad equitable authority to fashion an

appropriate remedy for a violation - here awarding comp ed and thorough behavioral
evaluation; In re Student with a Disability 111 LRP 40544 (SEA WV 5/31/11) (same re
authority); Kelsey v Dist of Columbia 115 LRP 14802 (DDC 1/13/15) (broad discretion
fashion remedy serve Act’s remedial purposes)
2) Larimer County Sch Dist, Poudre (CH) No. 2015:510 (SEA Colo 7/14/15)
A state complaint investigator issued a decision requiring the school district, that had
failed to comply with IDEA discipline requirements, to provide training to its staff including training on alternatives to traditional discipline- including restorative
justice. See my blog post.
3) Mr & Mrs A ex rel ZA v Greenwich Bd of Educ 66 IDELR 97 (D Conn
9/18/15) All relief under IDEA is equitable, including reimbursement. Since no money
damages, no right to jury trial
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10. Enforcement of HO Decision
a.

TB by Brenneise v San Diego Sch Dist 795 F.3d 1067, 66 IDELR

2 (Ninth Cir 7/31/15){see corrected opinion at 115 LRP 54544 (9th Cir 11/19/15)} Ninth
Circuit reversed district court award of summary judgment for SD finding that SD’s
failure to comply with HO order requiring IEP to specify which qualified individual
would provide G-tube feedings may constitute deliberate indifference.
b.

Letter to Zirkel 68 IDELR 142 (OSEP 8/22/16) OSEP opined that

relief ordered by an IDEA HO must be implemented by the SD within the timeframe
prescribed by the HO, or if no timeframe, within a reasonable time Pursuant to the
SEA’s general supervisory responsibility, SEA must ensure that the LEA implements the
HO’s decision in a timely manner.
c.

Oconee County Sch Dist v AB by LB 65 IDELR 17 (MD Ga

1/28/15) Parent does not have to exhaust administrative remedies before suing to enforce
previous HO decision in court. Contrast, BD by Dais v Dist of Columbia 817 F.3d 792,
67 IDELR 135 (DC Cir 3/22/16) DC Circuit held that IDEA does not permit parents to
sue SD to compel its compliance with a previous favorable ho decision because the
parent is not an aggrieved party; KP v Dist of Columbia 66 IDELR 96 (DDC 9/18/15)
Court ruled that parent was not an aggrieved party where parent sought to enforce a
favorable HO decision and therefore dismissed complaint;
d. Bd of Educ of the County of Boone WVa v KM 65 IDELR 138 (SD
WV 3/31/15) Court denied SD motion to stay enforcement of HO decision pending
appeal. HO ordered SD to pay for private ABA services and when HO ordered that
relief it became stay put. The fact that SD failed to pay does not justify stay.
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e. Fortes-Cortes v Garcia-Padilla 66 IDELR 18 (DPR 7/23/15) Because of
SEA’s history of non-compliance with HO decisions in parents’ favor, court allowed
parent to forego exhaustion with dph to enforce a settlement agreement reached at IEPT
meeting by going directly to court. Exhaustion was futile given SEA willingness to
disobey judicial and administrative orders.
11. Appeal Issues
a. Exhaustion of Administrative Remedies (illustrative cases)
1). See discussion of Fry v Napoleon Community Schools Docket
No. 15-497, 69 IDELR 116, 580 U. S. ____ (2/22/2017) in Supreme Court Section
2) (Pre Fry) Exhaustion required - dismissed for failure to first
have dp hearing: SD by AD & RD v Haddon Heights Bd of Educ 833 F.3d 389, 68
IDELR 91 (3d Cir 8/18/16) Third Circuit affirmed dismissal of 504/ADA claims ruling
that exhaustion was required where claims related to FAPE, eval, id and placement;
Carroll ex rel AKC v Lawton Independent Sch Dist No 8 66 IDELR 210 (Tenth Cir
11/10/15) Tenth Circuit affirmed district court dismissal of parent §504, ADA & 1983
claims alleging a combination of educational, physical and emotional injuries because of
a failure to exhaust administrative remedies. Parents alleged that teacher pulled student’s
underwear and placed her in a dark closet as punishment. Mention of academic progress
triggered the exhaustion requirement. n.4: Court declined to determine whether
exhaustion is a jurisdictional issue or an affirmative defense because here SD had not
waived issued by failing to raise it; AF by Christine B v Espanola Public Schs 66 IDELR
92 (Tenth Cir 9/15/15) A 2-1 majority of the Tenth Circuit ruled that successful
mediation of an IDEA claim is not exhaustion of administrative remedies for later
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504/ADA/1983 claims. Dissent disagrees; Johnson ex rel NS v Boston Public Schs 68
IDELR 97 (D Mass 8/17/16) Mom could not raise LRE issue on appeal where not raised
before HO because no exhaustion; JM by Mandeville v Dept of Educ, State of Hawaii 69
IDELR 31 (D Haw 12/1/16) Court refused to allow parent to raise procedural violations
not raised at dph because of failure to exhaust; Roe ex rel Roe v Doe 69 IDELR 72 (WD
Okla 12/6/16) Court dismissed parent IDEA/504 claim for abuse and sexual assault of
student with autism for failure to exhaust where claim included allegations that SD
created a hostile educational environment; Ely v Bd of Sch Commissioners of Mobile
County, AL 67 IDELR 257 (SD Ala 6/7/16) adopting 116 LRP 24389. Court adopted
Mgst dismissal of IDEA suit by graduate of SD for alleged results of failure to provide
him with SpEd for failure to exhaust; TW & AW v Franklin County Sch Bd 68 IDELR
126 (ND Fla 8/30/16); JL by Leduc & Salaman v Wyoming Valley West Sch Dist 68
IDELR 130 (MD Penna 8/29/16);Raglin ex rel JR v Bd of Educ of Bloom Township HS
Dist #206 67 IDELR 85 (ND Ill 2/29/16) IDEA/Fourteenth Amendment claims dismissed
for failure to exhaust where HO dismissed dph because of parent failure to respond to HO
orders to provide specifics re claim; Kuhner ex rel Estate of JK v Highland Community
Unit Sch Dist No 5U 68 IDELR 16 (SD Ill 6/14/16) Court dismissed parents
504/ADA/1983 claim for bullying where they failed to exhaust IDEA remedies by dph;
Rivera-Quinones ex rel AVR v Dept of Education of Puerto Rico 65 IDELR 202 (DPR
5/4/15) Parent failed to exhaust where she withdrew her accessibility complaint while
pending before HO; Frank ex rel Frank v Sachem Sch Dist 84 F.Supp.3d 172, 65 IDELR
9 (EDNY 2/5/15) Court dismissed parent’s claim for violation of ADA integration
mandate for failure to exhaust IDEA remedies. Court found that the parent was alleging
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the equivalent of an LRE violation which was therefore a placement issue and IDEA
exhaustion was needed; Singletary ex rel NM v Cumberland County Schs 65 IDELR 104
(EDNC 3/12/15) reversing Mgst @65 IDELR 78 Court granted summary judgment for
SD where parent participated in dph but filed IDEA appeal before HO decision. Merely
questioning witnesses at a dph is not sufficient; exhaustion is only satisfied if there is an
administrative decision; TS by Sharbowski v Utica Community Schs 64 IDELR 270 (ED
Mich 1/5/15) Where parent had a dph scheduled for the next week, court dismissed
because case was not ripe and no exhaustion; LW v Egg Harbor Township Bd of Educ
65 IDELR 80 (NJ Superior Ct 3/10/15) State appellate court dismissed parent state antidiscrimination law claim for failure to exhaust IDEA remedies. Exhaustion ensures that
IDEA’s numerous procedural safeguards are not superfluous and lack of exhaustion
would run counter to Congress’ view that parents and school districts need to work
together collaboratively; JA by TL & LA v Moorehead Public Schs, ISD #152 65 IDELR
47 (D Minn 2/23/15) Where bip for a 5 year old with Down Syndrome specified a quiet
room when overstimulated, Parent claim concerning her being placed in a storage closet
fell squarely within IDEA, therefore exhaustion required for §504/ADA claims; Kuhiner
ex rel JK v Highland Community Unit Sch Dist # 5 66 IDELR 131 (SD Ill 9/28/15)
504/ADA dismissed where no exhaustion and educational injuries were alleged; WR v
State of Ohio, Dept of Health 66 IDELR 69 (ND OH 8/27/15) Part C lawsuit dismissed
where no prior Part C dph; no futility where no systemic issues; RD v Souderton Area
Sch Dist 65 IDELR 196 (ED Penna 5/19/15) Court dismissed parent §1983 suit claiming
that SD had their daughter committed to a juvenile detention facility because of
inappropriate behaviors in an out of district placement - parent claim was beyond statute
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of limitations (borrowed state 2 year S/L for tort claims); HB & TB ex rel BB v Byram
Hills Central Sch Dist 66 IDELR 47 (SDNY 7/20/15) Although SRO failed to issue a
decision for nearly two years after dpc, court dismissed for exhaustion where new HO
promised a decision by a date certain; JR v Cox-Cruey 65 IDELR 294 (ED Ky 7/6/15)
Court ruled that parent’s request for second tier review of unfavorable HO decision was
untimely because she sent request by regular mail and not certified mail as required by
state rule. Because no timely appeal to second tier, parent had not exhausted
administrative remedies.
3). (Pre Fry) Exhaustion excused: Moore ex rel DS v Kansas City Public
Schs 828 F.3d 687, 68 IDELR 1 (Cir 7/7/16) Eighth Circuit held that exhaustion was not
required where parents sought only money damages for a state law claim that did not
seek any relief available under IDEA; Krebs v New Kensington-Arnold Sch Dist 69
IDELR 9 (WD Penna 11/17/16) Exhaustion excused where student’s 2015 suicide after
bullying made exhaustion futile; Kushner ex rel Estate of JK v Highland Community
Unit Sch Dist #5 68 IDELR 250 (SD Ill 10/21/16) Court agreed with parent that IDEA
exhaustion does not apply to state law claims, but dismissed complaint involving peer
bullying and harassment for “willful and wanton misconduct” where no such cause of
action exists under state law; FC ex rel TC v NYC Dept of Educ 68 IDELR 63 (SDNY
8/5/16) Court excused exhaustion where parent alleged systemic issue that scheduling of
IDEA pullout services deprived the student of the 5 hours per day of instructional time
required by state regulations/law; Sauers v Winston Salem/Forsyth County Bd of Educ 67
IDELR 176 (MD NC 3/31/16) @n.8 Courts are split on whether IDEA administrative
dph is the appropriate forum to resolve settlement breach allegations, but in any event,
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exhaustion is not required in such cases; JSR by Childs v Dale County Bd of Educ 66
IDELR 164 (MD Ala 9/28/15) Parents exhausted by alleging 504/ADA/1983 claims in
IDEA dpc; where HO ruled he had no authority over these claims, court permitted
additional evidence on appeal; Oconee County Sch Dist v AB by LB 65 IDELR 17 (MD
Ga 1/28/15) Parent does not have to exhaust administrative remedies before suing to
enforce previous HO decision in court. Alboniga ex rel AM v Sch Bd of Broward
County Fla 65 IDELR 7 (SD Fla 2/10/15) Court ruled that exhaustion excused where
parent was not seeking relief for any educational injury; GM & MCM ex rel CM v
Brigantine Public Schs 65 IDELR 229 (DNJ 6/8/15) HO approval of settlement
constituted sufficient exhaustion of administrative remedies to permit parent’s
§504/ADA/1983 action; Zdrowski ex rel CR v Rieck 66 IDELR 42 (ED Mich 8/11/15)
Settlement of dph is not enough for exhaustion, but here SD waived argument; MB &
RB by RPB v Islip Sch Dist 65 IDELR 269 (EDNY 6/16/15) Court denied SD motion to
dismiss 504/ADA claims for bullying where parents alleged that SD had failed to provide
them with the required Notice of Procedural Safeguards therefore exhaustion was futile
because no information regarding the dph system was given to them; AP ex rel LH v
Johnson 65 IDELR 102 (ND Iowa 3/23/15) Court excused parent’s failure to exhaust
where she would be unable to obtain relief under IDEA for the physical injuries caused
by a teacher who restrained a student on two occasions; LL by KL v Hastings on Hudson
Union Free Sch Dist 65 IDELR 168 (SDNY 4/21/15) Court excused exhaustion where
parent alleged systemic violations; AM by Muschette v American Sch for the Deaf 65
IDELR 131 (D Conn 4/9/15) exhaustion was not required for parent’s §504/ADA claim
where an IDEA HO would have no jurisdiction because the school was a private school;
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Fortes-Cortes v Garcia-Padilla 66 IDELR 18 (DPR 7/23/15) Because of SEA’s history of
non-compliance with HO decisions in parents’ favor, court allowed parent to forego
exhaustion with dph to enforce a settlement agreement reached at IEPT meeting by going
directly to court. Exhaustion was futile given SEA willingness to disobey judicial and
administrative orders; Daniel J v Florence City Bd of Educ 68 IDELR 156 (ND Ala
9/14/16) Parent tolled 504/ADA statute of limitations by filing IDEA dph, therefore
action timely; Sims v Bd of Educ of Winston Woods Sch Dist 68 IDELR 138 (SD Ohio
8/23/16) excused where settlement conceded exhaustion; NS by JS v Tennessee Dept of
Educ 68 IDELR 42 (MD Tenn. 7/14/16) Court refused to grant motion to dismiss by SEA
& LEA finding that IDEA exhaustion would be futile where parents IDEA/504/ADA
claims were contesting not individual incidents of abuse or specific IEPs but rather the
widespread and systemic violation of IDEA involving seclusion and restraint.
4). JL by ML v Sch Bd of St John’s County, FL 68 IDELR 229 (MD Fla
9/28/16) Court denied request of parent to provide additional evidence on appeal where
dpc sought only tutoring as a remedy for denial of FAPE but now parent sought other
forms of compensatory education on appeal. Court would be deprived of HO’s analysis.
5). LH v Hamilton County Dept of Educ 65 IDELR 208 (ED Tenn
4/27/15) Parent exhausted by filing IDEA dpc. Fact that complaint did not mention 504
or ADA was not relevant.
6). Pollard ex rel JH v Georgetown Sch Dist 66 IDELR 98 (D Mass
9/17/15) (state complaint not = exhaustion); Contrast, RM v City of St Charles Sch Dist
R-VI 67 IDELR 234 (ED Missou 5/19/16) Parent exhausted by filing dph and then
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settling in IDEA mediation (rejecting 10th circuit ruling that IDEA mediation is not
sufficient for exhaustion).
b. Deference to Hearing Officer’s Decision
1). CL & GW ex rel CL v Scarsdale Union Free Sch Dist 744 F.3d 826, 63
IDELR 1 (2d Cir 3/11/14) Second Circuit does not give deference to SRO decision where
not sufficiently reasoned or carefully considered; Hardison ex rel ANH v Bd of Educ of
the Oneota City Sch Dist 773 F.3d 372, 64 IDELR 161 (2d Cir 12/3/14) IDEA HOs have
greater institutional competence in matters of educational policy and therefore federal
courts must give due weight to the administrative proceedings because the judiciary lacks
the specialized knowledge and experience. In deciding what weight is due, the analysis
will hinge upon considerations that normally determine whether any particular judgment
is persuasive such as the quality and thoroughness of the reasoning, the type of
determination under review, and whether the decision is based upon familiarity with the
evidence and witnesses. Here district court failed to give sufficient deference to SRO’s
conclusion that parents’ private school was inappropriate where SRO decision was
sufficiently reasoned and supported by the record; Mr & Mrs Doe v Cape Elizabeth Sch
Dist 832 F.3d 69, 68 IDELR 61 (1st Cir. 8/5/16) First Circuit ruled that district court
erred by giving excessive deference to ho’s determination that student did not have a
reading fluency deficit where the conclusion was not supported by the evidence in the
record.
2).

Oakland Unified Sch Dist v NS by Genning & Sandahl 66 IDELR 221

(ND Calif 11/10/15) Court defers to HO credibility findings because HO is in a better
position to assess; JN & JN ex rel JN v South West Sch Dist 66 IDELR 102 (MD Penna
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9/15/15) HO credibility determinations are entitled to special weight; DM & JM ex rel
MM v Seattle Sch Dist 68 IDELR 165 (WD Wash 9/9/16) Court gave great deference to
ho’s credibility findings.
3.)

Court gives deference: JM by Mandeville v Dept of Educ, State of Hawaii

69 IDELR 31 (D Haw 12/1/16) Although ho decision contained errors, such as attributing
the testimony of one witness to another witness and some of ho’s findings were “open to
interpretation” as a whole the decision was thorough and careful and well reasoned,
therefore substantial deference; MT ex rel NM v NYC Dept of Educ 68 IDELR 65
(SDNY 8/5/16) HO addressed the evidence and the decision was supported by the record;
DM & JM ex rel MM v Seattle Sch Dist 68 IDELR 165 (WD Wash 9/9/16) HO’s
questioning of witnesses and detailed factual and legal analysis made decision worthy of
deference; Swanson by Swanson-Houston v Yuba City Sch Dist 68 IDELR 215 (ED
Calif 10/13/16) Where HO considered all issues fairly and impartially, deference given;
Sacramento City Unified Sch Dist v RH by JH & KH 68 IDELR 220 (ED Calif 10/6/16)
Where HO decision was thorough and complete, deference given; Abdella v Folsom
Cordova Unified Sch Dist 68 IDELR 74 (ED Calif 6/17/16)@ n.5 (and 64 IDELR 190)
careful and thorough HO decision with proper legal analysis given deference; NM v
NYC Dept of Educ 67 IDELR 89 (SDNY 2/24/16) goals were appropriate; deference to
HO especially appropriate re IEP goals; TM ex rel MM v NYC Dept of Educ 65 IDELR
146 (SDNY 3/25/15) Court held that IEP goals were appropriate deferring to SRO and
noting that this is precisely the type of issue that requires deference to the expertise of
administrative hos; JN & JN ex rel JN v South West Sch Dist 66 IDELR 102 (MD Penna
9/15/15) (credibility determinations approved); JD ex rel AP v NYC Dept of Educ 66
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IDELR 219 (SDNY 11/17/15) SRO given deference where his decision was well
reasoned and he explained why he rejected contradictory evidence; JF & LV ex rel NF v
NYC Dept of Educ 65 IDELR 35 (SDNY 3/3/15) Courts defer to HOs because courts
lack expertise in educational policy. Deference is particularly appropriate where as here
decision is grounded in logical reasoning, is thorough and where decision demonstrates
HO’s command of the record and where conclusions are supported with solid analysis;
AA ex rel JA v NYC Dept of Educ 66 IDELR 73 (SDNY 8/24/15) Well reasoned HO
decision entitled to deference.
4). No deference: Grants Pass Sch Dist v Student 65 IDELR 207 (D Or 4/29/15)
Court gave no deference to and reversed HO who applied wrong legal standard, ignored
contradictory evidence; made inconsistent determinations and miscalculated
compensatory education; CB & TB ex rel HB v NYC Dept of Educ 68 IDELR 15
(EDNY 6/16/16) No deference where SRO made no findings as to a particular issue;
Somberg v Utica Community Schs 67 IDELR 139 (ED Mich 3/30/16) No deference
where HO decision did not explain or justify HO’s reasoning; PM v City Sch Dist of
City of NY 67 IDELR 4 (SDNY 1/26/16) No deference where SRO did not squarely
address the issue of therapeutic placement;

c. Hearing Officer Immunity
1)

Luo v Owen J Roberts Sch Dist 68 IDELR 245 (ED Penna

10/27/16) and 116 LRP 46988 (ED Penna 6/29/16) Court ruled that an IDEA HO had
absolute quasi-judicial immunity from suit. Where HO acted as a HO performing a
judicial function, she had absolute quasi-judicial immunity. Suit dismissed.
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d. Representation by Lawyer
1. In Winkelman by Winkelman v. Parma City Sch. Dist 550 U.S. 516,
127 S.Ct. 1994, 47 IDELR 281 (5/21/2007) the Supreme Court ruled by a 7 to 2 margin
that the IDEA grants independent enforceable rights to parents as well as students.
Accordingly, the court concluded that parents may pursue IDEA appeals in federal court
without being represented by an attorney.

NOTE: parents may proceed pro se in a due

process hearing. See, discussion of federal regulation effective 12/31/2008 regarding
representation by a lay advocate in a due process hearing.
2. The federal regulations were amended effective December 31, 2008 to
make an important change to the policy interpretation by OSEP regarding the
representation of parties (primarily parents) by non-lawyers in due process hearings.
OSEP changed 34 C.F.R. Section 300.512 (a) (1) to specify that whether a party has the
right to be represented by a non-lawyer at a due process hearing shall be determined by
state law. In Re Student With a Disability 115 LRP 33576 (SEA Louisiana 5/28/15) (AC)
HO dismissed a dpc filed by a non-attorney advocate. Louisiana law does not permit a
non-attorney advocate to represent parties in an IDEA hearing.
3.

Letter to Marcus 117 LRP 2469 (OSEP 12/07/16) IDEA does not

require SDs to communicate with a parent’s lawyer- except as IDEA requires, ie IEPT
meetings and dphs.
4.

Miller ex rel TM v Monroe Sch Dist 66 IDELR 99 (WD Mich

9/16/15)@n.3: LEA did not violate IDEA when parent showed up at IEPT meeting with
an attorney & LEA gave parent a choice of rescheduling meeting with LEA attorney or
proceeding without lawyers;
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5.

Bratset v Davis Unified Sch Dist 69 IDELR 68 (ED Calif 12/9/16)

Court dismissed action by unrepresented parent for her minor child, but advised parent
that she could bring a pro se action to seek relief on her own behalf.
6. Card ex rel JD v Citrus County Sch Bd 65 IDELR 3 (MD Fla 2/12/15)
Although pro se parties are held to less stringent standards and their pleadings must be
liberally construed, they must still comply with the rules. Here failure to specify facts and
failure to include or describe administrative record caused court to dismiss, with leave to
amend; Aaron v Gwinnett County Sch Dist 64 IDELR 16 (ND GA 8/19/14) Court noted
that although pleadings by pro se parties are entitled to liberal construction, such
generosity does not excuse them from complying with the court’s procedural rules;
informed the court that it had put money aside for this purpose; Horen v Bd of Educ of
the City of Toledo Public Schs 63 IDELR 290 (ND OH 8/1/14) Court imposed Rule 11
sanctions vs pro se parent for > $32K in attorney fees. Parent had filed three previous
complaints which the court had dismissed, warning on two occasions of future sanctions.
Court concluded that sanction is only way to deter this misbehavior. (@n.3: Parent
response to SD motion to dismiss was 5,500 pages long.) Finley v Shelby County Schs
114 LRP 3705(WD Tenn 1/22/14) adopts Mgst @ 114 LRP 3712. Court dismissed
complaint of pro se parents where they failed to amend complaint within time allowed;
Hinton ex rel MWH v Lenoire County Public Sch Bd 66 IDELR 76 (EDNC 8/6/15)
adopted in part @66 IDELR 109. Mgst recommended dismissal of pro se parents
complaint where parent had disregarded court order requiring her to state how she had
exhausted administrative remedies; Manning ex rel RM & ES v Missouri Dept of Educ
68 IDELR 243 (ED Missouri 10/31/16) Pleadings by pro se parties are to be liberally
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construed and are held to a less stringent standard when considering dismissal, but must
contain specific facts to support a claim Ely v Bd of Sch Commissioners of Mobile
County, AL 116 LRP 24389 (SD Ala 5/11/16) Mgst recommended that because parent
was pro se, he be given leave to amend faulty complaint; Luo v Baldwin Union Free Sch
Dist 67 IDELR 15 (EDNY 1/12/16) aff’d by Second Circuit in UNPUBLISHED decision
@117 LRP 3790. Court noted that parent has filed several frivolous motions and
cautioned that more could result in sanctions even though parent is pro se.
e. Jury Trial
1.

Mr & Mrs A ex rel ZA v Greenwich Bd of Educ 66 IDELR 97 (D Conn

9/18/15) Parents had no right to a jury trial in IDEA reimbursement claim. Despite 7th
Amendment guarantee of jury trial where amount in controversy exceeds $20K, no
money damages are allowed under IDEA – only equitable relief. No jury.
f. Insurance (No significant cases.)
g Evidence on Appeal (illustrative cases)
1. JL by ML v Sch Bd of St John’s County, FL 68 IDELR 229 (MD Fla 9/28/16)
Court denied request of parent to provide additional evidence on appeal where dpc
sought only tutoring as a remedy for denial of FAPE but now parent sought other forms
of compensatory education on appeal. Court would be deprived of HO’s analysis.
2.

Oskowis ex rel EO v Sedona-Oak Creek Unified Sch Dist No 9 65 IDELR

169 (D Ariz 4/21/15) Noting that an erroneous record is a valid basis for admitting
additional evidence on appeal, Court ordered SD to search its records where parent
claimed to have received a PWN by email that differed substantially in content from the
PWN in evidence; JSR by Childs v Dale County Bd of Educ 66 IDELR 164 (MD Ala
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9/28/15) Parents exhausted by alleging 504/ADA/1983 claims in IDEA dpc; where HO
ruled he had no authority over claims, court permitted additional evidence on appeal;
2.

AW & NW ex rel BW v Bd of Educ of the Wallkill Central Sch Dist 65

IDELR 132 (NDNY 4/9/15) Mgst denied request to supplement record with affidavits
when parents had ample opportunity to call the affiants as witnesses and where SD
would be denied cross; DC & SC ex rel JC v Lewiston Sch Dist 68 IDELR 14 (D Maine
6/17/16) For a court to allow additional evidence on appeal, proponent must show solid
justification.
h. Appeal Issues In General (no significant cases)

B. Selected Hot Button Special Education Issues
1. Bullying/ Harassment/Safety
a. Early Cases
1). Shore Regional High Sch. Bd. of Educ. v. P.S. 381 F.3d 194, 41 IDELR 234
(3d Cir. 8/30/04) A school district’s failure to stop bullying may constitute a denial of
IDEA FAPE.

Despite repeated complaints by parents, bullying continued; student

became depressed and school district developed an IEP. The harassment continued and
the student attempted suicide. The Third Circuit agreed with the hearing officer that the
unabated harassment and bullying made it impossible for the student to receive FAPE.
2). Gagliardo v. Arlington Central Sch Dist 489 F.3d 105, 48 IDELR 1 (2d Cir.
5/30/7) The Second Circuit held that the school district had denied FAPE by permitting
bullying and harassment of the student, but denied reimbursement where the parent
placement lacked the trained professionals the student needed as a result of the bullying .
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3).

Lillbask ex rel Mauclaire v. State of Connecticut Dept. of Educ. 397 F.3d

77, 42 IDELR 230 (2d Cir. 2/2/05). The Second Circuit Court of Appeals ruled that an
IDEA hearing officer has the authority to review IEP safety concerns.

The court

provided an expansive interpretation of the jurisdiction of the hearing officer, ruling that
Congress intended the hearing officer to have authority over any subject matter that could
involve a denial of or interference with a student’s right to receive FAPE, including
safety concerns that might affect receipt of FAPE.
b. Current Cases
1) TK & SK ex rel LK v. New York City Dept of Educ 779 F.Supp.2d 289, 56
IDELR 228 (EDNY 4/25/11) The court denied a school district motion to dismiss.
Parents alleged that bullying of a twelve year old with an SLD was a denial of FAPE and
sought reimbursement for unilateral placement. Peers ostracized her, pushed her refused
to touch items that she had touched and ridiculed her daily. The court noted that when
responding to bullying of a student with a disability, a school district must take prompt
and appropriate action including investigating and taking steps to prevent. Here
evidence showed that school district knew about the bullying but failed to do anything,
even rebuffing the parent requests to discuss. Court ruled that the parents do not need to
show that the student was deprived of all educational benefit or that she regressed; parent
only needs to show that her educational benefit was adversely affected by the bullying.
Where the bullying reaches a level where the student is substantially restricted in
learning opportunities, FAPE has been denied. Court includes a long discussion on
Bullying in America and kids with disabilities;
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1A) TK & SK ex rel LK v. New York City Dept of Educ

63 IDELR 256

(EDNY 7/24/14) On remand, the SRO found that the parents had not shown that the
bullying substantially affected the student’s educational performance and denied
reimbursement for a unilateral placement, but the district court reversed. The court held
that the FAPE bullying standard is as follows: A disabled student is deprived of a FAPE
when school personnel are deliberately indifferent to or fail to take reasonable steps to
prevent bullying that substantially restricts a child with learning disabilities in her
educational opportunities. The conduct does not need to be outrageous in order to be
considered a deprivation of rights of a disabled student. It must, however, be sufficiently
severe, persistent, or pervasive that it creates a hostile environment. When responding to
bullying incidents, which may affect the opportunities of a special education student to
obtain an appropriate education, a school must take prompt and appropriate action. It
must investigate if the harassment is reported to have occurred. If harassment is found to
have occurred, the school must take appropriate steps to prevent it in the future. These
duties of a school exist even if the misconduct is covered by its anti-bullying policy, and
regardless of whether the student has complained, asked the school to take action, or
identified the harassment as a form of discrimination. The rule does not require that the
bullying would have prevented all opportunity for an appropriate education, only that it
was likely to affect the opportunity of the student for an appropriate education. Applying
this standard, the court ruled that the student’s educational opportunities were
substantially restricted by bullying and that the IEP team substantively denied FAPE by
failing to address bullying.
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1C).

TK & SK ex rel LK v. New York City Dept of Educ 810 F.3d 869, 67

IDELR 1 (2d Cir 1/20/16) Second Circuit affirmed district court awarding reimbursement
where SD told parents that bullying was not a subject for an IEPT meeting- thereby
denying them their participation rights which was an actionable procedural violation.
@n.3 Second Circuit declined to reach the issue of whether failure to address bullying
was a substantive violation of IDEA. For the same reason, “we express no opinion”
concerning the district court’s four-part test for determining when bullying violates
IDEA. See my blog post.
2).

SB by AL v. Bd of Educ of Hartford County 819 F.3d 69, 67 IDELR 165

(4th Cir 4/8/16)

Fourth Circuit applied the deliberate indifference standard to a §504

bullying claim. To prevail a parent must prove 1) student was harassed on the basis of
disability, 2) the harassment was so severe and pervasive as to deprive the student of
educational benefit, and 3) SD knew about the harassment and was deliberately
indifferent. Here none of the incidents related to disability and no deliberate indifference
where SD investigated every incident, disciplined offenders and assigned an aide for the
student’s safety; Sparman ex rel DW v Blount County Bd of Educ 68 IDELR 202 (ND
Ala 9/19/16) Court dismissed parent 504/ADA bullying claim where parent did not show
deliberate indifference where SD investigated each incident and counselled the
offenders; MPTC by CC & TC v Nelson County Sch Dist 68 IDELR 19 (WD Ky
6/13/16) Court dismissed parents 504/1983 claims for peer harassment where no
deliberate intention where no link between disability and bullying and where SD took
steps to address the bullying; Doe v Torrington Bd of Educ 67 IDELR 182 (D Conn
3/30/16) No deliberate indifference for §504 where no showing by parent that SD failed

131

to address bullying; JR v NYC Dept of Educ 66 IDELR 32 (EDNY 8/20/15) Principal’s
failure to change student’s bus route coupled with his statement that the student was
likely to encounter disability based bullying on every bus route amounted to deliberate
indifference so SD motion to dismiss 504/ADA action was denied.
3).

Dear Colleague Letter 64 IDELR 115 (OCR 10/21/14) Any bullying may

interfere with FAPE even if the bullying is not disability-based. You can review the new
guidance here. Here is more discussion by the Department of Education.
4).

Dear Colleague Letter

(OSERS 8/20/13) OSERS issued guidance on

Bullying. The letter notes that bullying of a student with a disability that results in not
receiving meaningful educational benefit is a denial of FAPE and may be disability
harassment under 504 and Title II of ADA. OSERS states that bullying of any student
cannot be tolerated. Bullying is characterized by aggression within a relationship where
the aggressor has more real or perceived power than the target and the aggression is
repeated over time, Targets suffer negative effects. Students with disabilities are
disproportionately affected by bullying. Schools have an obligation to address bullying
that results in a denial of FAPE. Part of an appropriate response is to convene the IEP
team to determine whether the student’s needs have changed as a result of the bullying.
Schools should never unilaterally change the frequency, duration, intensity, placement, or
location of services as these are IEPT decisions. SEAs and LEAs are encouraged to
remind administrators, school boards, teachers and staff that bullying can be a denial of
FAPE.

You

can

read

the

letter

http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/bullyingdcl-8-20-13.pdf

here:
An

attachment to the letter provides specific, evidence-based suggestions/strategies that
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schools can implement to effectively prevent and response to bullying. You can read the
attachment here: http://www2.ed.gov/policy/speced/guid/idea/memosdcltrs/bullyingdclenclosure-8-20-13.pdf
5).

Rideau ex rel TR v Keller Independent Sch Dist 819 F.3d 155, 67 IDELR

166 (5th Cir 4/5/16) Fifth Circuit reversed a district court decision and held that parents
have standing to sue for damages under §504/ADA for mistreatment of student by his life
skills teacher resulting in a broken thumb, dislocated knee, skull contusions to a student
with encephalopathy; Doe v Torrington 69 IDELR 10 (D Conn 11/17/16) Court granted
reconsideration of decision in previous outlines 67 IDELR 182 and denied SD motion to
dismiss parent §1983 claim DP violation where athletic coaches looked the other way
when players verbally, physically and sexually harassed HS student with an SLD;
Conklin by Conklin v Jefferson County Bd of Educ 68 IDELR 122 (NDWV 9/1/16)
Court denied SD motion to dismiss parent 504/ADA/1983 claims where SD placed
student on homebound services after teacher choked student and pushed him into a
bookcase. Placement caused student anxiety and humiliation and deprived him of the
benefits of transition. Contrast, Gohl ex rel JG v Livonia Public Schs 836 F.3d 672, 68
IDELR 152 (6th Cir 9/8/16) 2 – 1 majority of Sixth Circuit held that a teacher who put his
hand on the head of a preschool student with hydrocephalia to redirect him after he threw
a toy did not engage in conscience shocking egregious conduct, therefore, did not violate
§1983; Roe ex rel Roe v Doe 69 IDELR 72 (WD Okla 12/6/16) Court dismissed parent
IDEA/504 claim for abuse and sexual assault of student with autism for failure to exhaust
where claim included allegations that SD created a hostile educational environment;
Cochran by Shields v Columbus Bd of Educ 68 IDELR 213 (SD Ohio 10/14/16) Court

133

refused to reconsider Mgst order , holding that parent of a child with autism whose
teacher used a body sock to calm him was not entitled to access police records of the
criminal investigation of the teacher that had been sealed by the court; Nardella ex rel CD
v Leyden HS Dist # 212 68 IDELR 9 (ND Ill 6/22/16) Court dismissed parent suit for
intentional infliction of emotional distress where parent made no showing that student
suffered extreme distress and where staff harassment of student did not constitute
outrageous conduct; Garza ex rel CG v Lansing Sch Dist 68 IDELR 10 (WD Mich
6/21/16) Court denied SD motion to dismiss finding that where there had been previous
allegations of abuse by teachers and SD had knowledge was sufficient to establish
deliberate indifference for §1983. (DP violation);
6).

Krebs v New Kensington-Arnold Sch Dist 69 IDELR 9 (WD Penna

11/17/16) Court denied SD motion to dismiss IDEA (child find) & 504/ADA claims
where SD failed to evaluate teen ‘s need for SpEd despite knowledge of bullying related
anxiety, depression and eating disorder. Child find violation where after having been
bullied, student lost 30 pounds and grades went form A/Bs to Fs.
7).

JM by Mandeville v Dept of Educ, State of Hawaii 69 IDELR 31 (D Haw

12/1/16) Although court recognized that the 11 year old student with autism had suffered
horrifying and inexcusable bullying, it concluded FAPE provided where IEP required
constant 1:1 aide and a crisis plan that required SD staff to remove student from situation
to support personnel for immediate assistance or assessment. Therefore IEP reasonably
calculated to provide educational benefit; Tyler J by Cheryl Ann & Kevin J v Dept of
Educ, State of Hawaii 65 IDELR 45 (D Haw 2/24/15) Court rejected parent argument
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that bullying violated IDEA where there was no evidence that bullying had any impact
upon student’s educational benefit.
8). Landon B by John & Christine B v Hamburg Area Sch Dist 67 IDELR 203
(ED Penna 5/2/16) Court denied reimbursement finding FAPE provided where SD paid
for student to attend private school for two years after having been bullied and then
proposed bring her back to public school. Evidence showed that student’s maturity and
social skills were now adequate to attend public school.
9).

Kuhner ex rel Estate of JK v Highland Community Unit Sch Dist No 5U

68 IDELR 16 (SD Ill 6/14/16) Court dismissed parents 504/ADA/1983 claim for bullying
where they failed to exhaust IDEA remedies by dph; Kuhiner ex rel JK v Highland
Community Unit Sch Dist # 5 66 IDELR 131 (SD Ill 9/28/15) 504/ADA for peer bullying
dismissed where no exhaustion and educational injuries were alleged; Contrast, MB &
RB by RPB v Islip Sch Dist 65 IDELR 269 (EDNY 6/16/15) Court denied SD motion to
dismiss 504/ADA claims for bullying where parents alleged that SD had failed to provide
them with the required Notice of Procedural Safeguards therefore exhaustion was futile
because no information regarding the dph system was given to them;
10).

JM by Mr & Mrs M v Selma City Bd of Educ 16 LRP 48696 (SD Ala

11/16/16) State anti-bullying law did not provide a private cause of action for parents to
sue for damages where teen with vision impairment was bullied, had his glasses broken
and suffered head injury; Kushner ex rel Estate of JK v Highland Community Unit Sch
Dist #5 68 IDELR 250 (SD Ill 10/21/16) Court dismissed complaint involving peer
bullying and harassment for “willful and wanton misconduct” where no such cause of
action exists under state law;
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11).

Dorsey ex rel JD v Pueblo Sch Dist 60 66 IDELR 183 (D Colo 10/26/15)

Although court found bullying disturbing, it dismissed 504/ADA suit because parent
failed to allege that the bullying was disability based; Eskenazi-McGibney v
Connecticut Central Sch Dist 65 IDELR 8, (EDNY 2/6/15) Although troubled by the SD
response to bullying of a student by his peers, court dismissed §504/ADA/§1983(EP)
claim because parents’ complaint did not allege that harassment was based upon his
disability; KRS by McClaron v Bedford Community Sch Dist 65 IDELR 272 (SD Iowa
4/20/15) Court denied SD motion to dismiss finding that allegations that a 9th grader with
SLD was called “dumb” and “stupid” by football teammates was sufficient to show
disability based harassment for §504; Spring v Allegany-Limestone Central Sch Dist 66
IDELR 157 (WDNY 9/30/15) Court dismissed 504/ADA/1983(dp) claims for bullying of
student with Tourettes syndrome where peers called him names leading to suicide where
no allegation of effect on major life activities and no state created danger; Gohl ex rel JG
v Livonia Public Schs 66 IDELR 122 (ED Mich 9/30/15) Court dismissed 504/ADA
claims by parents of 3 year old with hydrocephalus whose SpEd teacher allegedly jerked
his head back and yelled in his face where no deprivation of benefits where student
showed emotional progress after the incident; Lockhart v Willingboro HS 65 IDELR 141
(DNJ 3/31/15) Court dismissed parent §1983 action where no deliberate intention- SD
returned 17 year old girl who had been sexually assaulted to an empty classroom did not
violate EP;
11).

JL by O’Flaherty v Eastern Suffolk BOCES 65 IDELR 262 (EDNY

6/29/15) Court dismissed §1983 claims vs SD for mistreatment of a 14 year old with
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autism where the mistreatment was allegedly by employees of an intermediate unit who
were not trained or supervised by the SD.
12). VS by Sisneros v Oakland Unified Sch Dist 65 IDELR 234 (ND Cal
5/28/15) Court denied SD motion to dismiss parent §504 action for bullying student with
a severe intellectual disability on school bus. SD claimed no knowledge because bus was
run by a contractor, but complaint alleged that bus driver told parent she had contacted
SD officials but got no response; Contrast, Sisneros v Oakland Unified Sch Dist 65
IDELR 97 (ND Cal 3/27/15) Court dismissed parent EP/§1983 action for bullying student
with a severe intellectual disability on school bus. Because people with disabilities are
not a protected class, parent’s complaint was deficient where she failed to allege a lack
of a rational basis and a legitimate state interest.
13). Letter to Soukup 115 LRP 18668 (FPCO 2/9/15) Consistent with the longstanding view of the Department of Education, FPCO ruled that FERPA permits a
school to disclose to the parent of a harassed student information about the disciplinary
sanctions imposed upon the perpetrators of the harassment (including stay away from the
student; stay out of the school; or transfer to another class) FPCO noted that where any
civil rights laws conflict with FERPA, the civil rights law override any conflicting
provisions of FERPA.
14).

Also see, the hot button issue on seclusion and restraints

c. Other Resources:
1).

GAO Report

In May 2012, the Government Accountability Office issued a landmark
report on school bullying.

You can read the entire 64 page report here:
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http://www.gao.gov/assets/600/591202.pdf

Although the report deals with bullying of

all students, and not just students with disabilities, it contains a wealth of information.
Among the facts it reveals are the following:
a) Bullying at school is pervasive. After reviewing the research on school
bullying, including four national studies between 2005 and 2009, the report notes that
between 20 and 28 percent of students report that they have been bullied. That number is
way high!
b) Bullying is costly. Among the results of peer bullying are the following:
suicide; violent actions against others; depression; loneliness; low self-esteem; anxiety
and higher risk for physical health consequences; and increased behavioral issues.
c) Important for purposes of special education law, the report notes that the
literature finds that victims of bullying often have academic difficulties.
d) 49 states currently have bullying statutes, but the protections, and even the
definition of bullying, vary widely from state to state.
e) The responses of selected states and school districts are discussed.

2. Seclusion and Restraints
a. The Controversy
1). Early in 2009, a study was released, “School is Not Supposed to Hurt:
An Investigative Report on The Use of Seclusion and Restraint in Schools,” Disability
Rights Network (January 2009) available at http://www.napas.org/sr/SR-Report.pdf
(chronicling abusive misuse of restraint and seclusion for children with disabilities
resulting in deaths or injuries.)
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2)

A

subsequent

GAO

study

made

similar

findings:

http://www.gao.gov/new.items/d09719t.pdf This lead to congressional hearings.
3)

In response to an inquiry by the Secretary, the Department of

Education compiled a state-by-state comparison of state laws and policies on the use of
seclusion

and

restraints.

That

report

is

available

at:

http://www2.ed.gov/policy/seclusion/summary-by-state.pdf
4) In early February 2010, the Committee on Education and Labor of the
House of Representatives approved a bill limiting the use of seclusion and restraints on
students, HR 4247. Among other things, the bill limits use to cases of imminent danger;
requires that staff be properly trained; outlaws mechanical restraints; requires parental
notification and establishes oversight. The bill has never been passed by Congress.
b. Recent Cases
1).

Carroll ex rel AKC v Lawton Independent Sch Dist No 8 66

IDELR 210 (Tenth Cir 11/10/15) Tenth Circuit affirmed district court dismissal of parent
§504, ADA & 1983 claims alleging a combination of educational, physical and emotional
injuries because of a failure to exhaust administrative remedies. Parents alleged that
teacher pulled student’s underwear and placed her in a dark closet as punishment.
{Affirms cases in previous outlines: AKC by Carroll v Lawton Indep Sch Dist #8 63
IDELR 41 (WD Okla 3/26/14). See, AKC by Carroll v Lawton Indep Sch Dist #8 63
IDELR 42 (WD Okla 3/26/14)}; JA by TL & LA v Moorehead Public Schs, ISD #152 65
IDELR 47 (D Minn 2/23/15) Where bip for a 5 year old with Down Syndrome specified a
quiet room when overstimulated, Parent claim concerning her being placed in a storage
closet fell squarely within IDEA, therefore exhaustion required for §504/ADA claims; JL
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by Leduc & Salaman v Wyoming Valley West Sch Dist 68 IDELR 130 (MD Penna
8/29/16) Court dismissed IDEA/504/1983 claims that bus driver improperly used a
mechanical restraint on a ten year old student for failure to exhaust; Contrast, AP ex rel
LH v Johnson 65 IDELR 102 (ND Iowa 3/23/15) Court excused parent’s failure to
exhaust where she would be unable to obtain relief under IDEA for the physical injuries
caused by a teacher who restrained a student on two occasions;
2).

Dear Colleague Letter 69 IDELR 80 (OCR 12/29/16) OCR pointed

out a number of ways in which seclusion and restraint could violate §504 or trigger child
find duty including traumatization of student; causing new behavior or academic
difficulties; and repeated or cumulative use of seclusion/restraint. (Q & A format); Smith
v Tobinworld 68 IDELR 47 (ND Calif 6/28/16) Where a public SD placed a student in a
private school to provide the services in his IEP, the private school was then a recipient
of federal funds and §504 anti-discrimination applied. Unlawful use of restraints stated
cause of action under §504.
3).

NS by JS v Tennessee Dept of Educ 68 IDELR 42 (MD Tenn.

7/14/16) Court refused to grant motion to dismiss by SEA & LEA finding that IDEA
exhaustion would be futile where parents IDEA/504/ADA claims were contesting not
individual incidents of abuse or specific IEPs but rather the widespread and systemic
violation of IDEA involving seclusion and restraint. Contrast,

Miller ex rel IM v

Maureen Sch Dist 68 IDELR 69 (WD Wash 7/29/16) Court ruled that SD did not deny
FAPE to a student where he was asked to spend additional time in a quiet room beyond
the 20 minutes provided for in his IEP without parent approval.
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4). Miller ex rel IM v Monroe Sch Dist 67 IDELR 32 (WD Wash 2/3/16)
Court denied SD motion to dismiss and found that parents stated a claim for 504/ADA
where teachers ignored strategies on bip of 8 year old student with autism and instead
placed him in seclusion.
5).

SR v Kenton County Sheriff’s Office 115 LRP 58577 (ED Ky

12/28/15) Court denied sheriff’s motion to dismiss parent ADA/Fourth Amendment
claim. Two students- one with PTSD & ADHD one with ADHD and mental health
issues were handcuffed by school resource officer. Court found that students were
handcuffed at a time when no danger was present because they wouldn’t obey resource
officer. Video is available in my blog post.
6). Shiffbauer v Schmidt 65 IDELR 100 (D Md 3/24/15) Court dismissed
§504/ADA action where parent failed to show deliberate indifference. Complaint
alleged a single incident where a classroom aide restrained the student with ADHD and
ODD after he attempted to attack another student on the playground; Zdrowski ex rel CR
v Rieck 66 IDELR 42 (ED Mich 8/11/15) Court dismissed 504/ADA claims for restraint
of second grader with Asperger Syndrome by a method not recommended while student
is struggling because no bad faith or gross misjudgment in removing violent student from
classroom. Contrast, AC by Jerry C & Jennifer C v Scranton Sch Dist 67 IDELR 267
(MD Penna 6/13/16) Court denied SD motion to dismiss parents 504/ADA claims
finding deliberate indifference established where parents chronicled a lengthy pattern of
inappropriate placements and improper seclusion and restraint; Williams by Williams v
Fulton County Sch Dist 67 IDELR 262 (ND Ga 3/31/16) Court refused to dismiss
504/ADA/1983 suit against SD where teachers action in using seclusion and excessive
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corporal punishment constituted deliberate indifference for 5045/ADA and conscience
shocking for 1983; Brittany Q ex rel L v Bentonville Sch Dist 67 IDELR 114 (WD Ark
3/15/16) Parent 504/ADA claims that private therapeutic day program where SD had
placed student restrained and abused him- no evidence of bad faith or gross misjudgment.
7).

Parish ex rel L v Bentonville Sch Dist 67 IDELR 209 (WD Ark 4/28/16)

Court dismissed parent §1983 actions SD administrators finding qualified immunity.
Parents claimed that administrators failed to stop and actively encouraged the misuse of
physical restraints and seclusion on students with autism. Court ruled that it is not clearly
established that students have a constitutional right to be free from seclusion and
restraint, therefore qualified immunity.
8). EbonieS & Mary S v Pueblo Sch Dist #60 65 IDELR 44 (D Colo 2/25/15)
Court granted SD motion in limine to prevent jury from hearing evidence of state law
regarding restraints where no allegation of state law violation and where probative value
is outweighed by prejudice. Parent §504/ADA claim involves the use of a restraint desk.
c. Forecast
1). Look for more cases alleging violations of IDEA (See also cases on
Bullying/Harassment/Safety)
2). Also look for possible changes in IDEA in reauthorization- especially
the sections regarding behaviors/FBA/BIP, positive behavior interventions, etc
3. Incarcerated Students/ Brush With Criminal Law
a.

Dear Colleague Letter 64 IDELR 249 (OSERS 12/5/14) OSERS issued

guidance on the IDEA rights of children with disabilities who are incarcerated. The
guidance spells out the responsibilities of state departments of education, school districts
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and other LEAs, correctional facilities and non-educational agencies in providing child
find, identification, evaluation, FAPE, least restrictive environment, discipline
protections and the other provisions of IDEA. Here is a quote from the letter: "Students
with disabilities represent a large portion of students in correctional facilities, and it
appears that not all students with disabilities are receiving the special education and
related services to which they are entitled. National reports document that approximately
one third of students in juvenile correctional facilities were receiving special education
services, ranging from 9 percent to 78 percent across jurisdictions. States reported that
in 2012–2013, of the 5,823,844 students with disabilities, ages 6 through 21, served under
IDEA, Part B, 16,157 received special education and related services in correctional
facilities. Evidence suggests that proper identification of students with disabilities and
the quality of education services offered to students in these settings is often inadequate.
Challenges such as overcrowding, frequent transfers in and out of facilities, lack of
qualified teachers, inability to address gaps in students’ education, and lack of
collaboration with the LEA contribute to the problem. Providing the students with
disabilities in these facilities the … (FAPE) … should …enable them to ultimately lead
successful adult lives." You can read the twenty-one page Dear Colleague letter here.
The guidance was a part of a larger package of materials on the topic of educating
incarcerated youth jointly issued by the federal departments of Education and Justice.
You can review the entire package here; See, Letter to Chief State School Officers 114
LRP 26961 (US DOE 6/9/14) The Department noted that incarcerated students, many of
whom have disabilities should be provided supports to ensure that they meet educational
goals and avoid recidivism.

Steps to address school to prison pipeline; and Dear
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Colleague Letter 64 IDELR 284 (OCR 12/8/14) OCR noted that more than 60,000 young
people are in juvenile justice residential facilities and reminded that these students are
entitled to equal educational opportunity including: access to coursework; services for
ELLs; §504 FAPE; fair administration of discipline; freedom from harassment; effective
communication for students with hearing, speech/ vision disabilities; and LRE concerns.
b. Dear Colleague Letter (DOE & DOJ 12/2/16) The federal agencies
addressed transitioning students from juvenile facilities to public school- including
various toolkits and resource guides. Available here.
c. Meridian Joint Sch Dist No. 2 v. DA ex rel MA 792 F.3d 1054, 65
IDELR 253 (Ninth Cir. 7/6/15) Ninth Circuit affirmed HO and lower court finding that
parents were entitled to an IEE at public expense due to SD failure to evaluate the
student after his release from a juvenile facility.
d.

Can a child be too bad for FAPE? Before HO: State

Correctional Institution Pine Grove (BF) 113 LRP 32792 (SEA Penna 5/1/13) HO ruled
that an incarcerated student was such a serious security/safety risk that he was not
entitled to FAPE under IDEA, citing §614(d)(7)(A)& (B), and 34 CFR §300.324(D)}.
On Appeal: Discovery: Buckley v State Correctional Institution – Pine Grove 62 IDELR
206 (MD Penna 1/6/14) Where student is appealing a HO decision that required the
prison (his LEA) to obtain an IEE, but found that he was not entitled to FAPE because he
posed a bona fide security risk, Court allowed additional evidence on appeal of his IEP
report and evidence of his interactions with prison staff; On Appeal- Merits: Buckley v
State Correctional Institution – Pine Grove 65 IDELR 127 (MD Penna 4/13/15) Court
reversed HO and found that a correctional institution denied FAPE to a student by
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discontinuing all SpEd services. IDEA allows a public agency to modify the IEP of a
student if warranted where the student is incarcerated in an adult facility and if it
demonstrates a bona fide security interest. {§614(d)(7)(A)& (B), and 34 CFR
§300.324(D)} Here the student had 25 incidents of serious misconduct and assault so the
prison had a bona fide security interest but it failed to convene the IEPT or to modify the
IEP. While “… special education services must yield to legitimate security
considerations … program should be revised not annulled in light of this interest.” The
court emphasized that it was not holding that the student must be educated outside of his
cell. Quoting Brown v Bd of Educ, it is doubtful that a child may reasonably succeed in
life without an education. Youth with disabilities are incarcerated at disproportionate
rates and are often denied an appropriate education while incarcerated. Court hopes that
a meaningful benefit might disrupt the viscous cycle of incarceration for this student.
e. Mississippi Dept of Educ 67 IDELR 45 (Dept of Justice 1/12/16) DOJ found
that SEA’s almost exclusive use of computerized tutorials and assessments to provide
instruction to students in juvenile detention centers resulted in a denial of FAPE. SEA’s
one-size-fits-all approach was inconsistent with IDEA.
f. MS v Los Angeles Unified Sch Dist 68 IDELR 162 (ED Calif 9/12/16) Where
17 year old student with an ED was removed by DCFS at age 11 from his grandparents
because of physical abuse, required many mental health hospitalizations, broke a peer’s
nose and assaulted a staff member which led to his arrest and 7 months in juvenile hall,
court reversed HO decision that SD had no duty to provide FAPE because DCFS placed
her in a residential placement pursuant to court order. Instead, court ruled that SD had an
independent obligation to determine whether student was entitled to a residential
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placement under IDEA for educational reasons Therefore, SD predetermined student’s
placement.
g.

Lewis ex rel Doe v Clarksville Sch Dist 67 IDELR 212 (ED Ark 4/20/16)

Court rejected parent argument that SD conspired with juvenile authorities to circumvent
IDEA procedures. The juvenile court ordered the student transferred from public school
to state school for the deaf after student stole a teacher’s wedding ring and brought a
knife to school.
h. TW & AW v Franklin County Sch Bd 68 IDELR 126 (ND Fla 8/30/16) Court
dismissed 504 claim for failure to exhaust IDEA remedies. Student claimed that SD had
him arrested for kicking a teacher to avoid the cost of implementing his IEP and that
violent behaviors were the result of failure to implement his IEP.
i. Handberry v Thompson 66 IDELR 286 (SDNY 12/2/15) In a previous ruling in
this class action, Handberry III 446 F.3d 335 (2d Cir 2006) Second Circuit ruled that
defendants had to comply with IDEA procedures re child find and developing IEPs
for inmates at Rikers Island. Here reacting to a report that inmates with disabilities in
restricted housing were not receiving IDEA services, Mgst recommended at least 3
hours of educational services for each student although recognizing that IEPs might be
modified to meet penal objectives.
j. GF v Contra Costa County 66 IDELR 14 (ND Calif 7/30/15) Court granted
preliminary approval of a settlement of a class action requiring a county education
department to evaluate all students in juvenile hall suspected of having a disability and
to coordinate with probation and mental health agencies to ensure FAPE.
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k. TR v Humbolt County Office of Educ 65 IDELR 293 (ND Calif 7/8/15) Court
refused to dismiss parent §504 action finding deliberate indifference where county office
of education had notice of teen’s need for intensive psychiatric interventions but failed
to provide them for nine months while student was in juvenile hall.
l.

Tillman v Dist of Columbia 66 IDELR 77 (DDC 7/29/15) adopted @ 66

IDELR 110. Mgst recommended that parent attorney’s be awarded attorney fees for time
spent keeping abreast of developments in student’s juvenile court proceedings so that
they could decide how to proceed in IDEA action (but no fees for time preparing and
attending juvenile proceedings.)
m. CC by Cripps v Hurst-Euless-Bedford Independent Sch Dist 65 IDELR 195
(ND Tex 5/21/15) Court affirmed HO who ruled that SD’s IAES was not inappropriate
just because the juvenile authorities had decided not to prosecute the student for
photographing another student on the toilet; Wicks v Freedom Area Sch Dist 66 IDELR
130 (WD Penna 9/28/15) Court noted that the fact that the student was dissatisfied with
his post-plea bargain placement did not amount to constitutional dp/1983 violation.
n.

Easter v Dist of Columbia 66 IDELR 62 (DDC 9/8/15) Court ruled that 22

year old student stated a claim under §504 and denied motion to dismiss. An IDEA HO
had previously ruled that SD had denied FAPE during a five year stay in a juvenile
detention facility and ordered compensatory ed. SD then offered a choice of HS program
with younger students or an adult ed program that would not address his SLD. Failure to
identify an LEA for students in juvenile detention was a systemic violation.
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Fullmore v Dist of Columbia 67 IDELR 144 (DDC 3/29/16) Student’s

o.

focus and behavior improved following his arrest and a resulting evaluation that
changed his medication.
p.

RD v Souderton Area Sch Dist 65 IDELR 196 (ED Penna 5/19/15) Court

dismissed parent §1983 suit claiming that SD had their daughter committed to a juvenile
detention facility because of inappropriate behaviors in an out of district placement parent claim was beyond statute of limitations (borrowed state 2 year S/L for tort claims).
4.

IEP Implementation

a. Van Duyn ex rel Van Duyn v. Baker Sch Dist 5J 481 F.3d 770, 47 IDELR
182 (9th Cir. 4/3/07) The Ninth Circuit held that a school district’s failure to implement
an IEP must be material to constitute a violation of IDEA. Minor discrepancies between
the services actually provided and those specified in the IEP do not constitute a violation.
A material failure occurs when the services provided by a school fall significantly short
of the IEP services. Contrast standard, DD by VD v. New York City Bd of Educ 465
F.3d 503, 46 IDELR 181 (2d Cir. 10/12/.6) The Second Circuit rejected district’s
argument that partial implementation of IEPs constituted the necessary “substantial
compliance.” The Court held that substantial compliance in IDEA refers only to a
district’s right to receive funding. The FAPE obligation, on the other hand, requires
“compliance.”
b. MO & GO ex rel DO v NYC Dept of Educ 393 F.3d 236, 65 IDELR 283
(Second Cir 7/15/15) Second Circuit clarified its previous ruling in RE decision. That
decision did not require a student to physically attend a proposed school before parent
could challenge the school’s ability to implement an IEP; rather it prohibited
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speculative challenges to a school’s ability to implement an IEP. While it is speculative
to conclude that a school with the capacity to implement an IEP will simply fail to do so,
it is not speculative to find that an IEP cannot be implemented at a school that lacks the
services required by the IEP. This case speculative; HL ex rel DL v NYC Dept of Educ
116 LRP 29012 (SDNY 6/13/16) (same re attend school); HC ex rel SC v NTC Dept of
Educ 65 IDELR 176 (SDNY 4/9/15) (speculative) JW & LW ex rel Jake W v NYC Dept
of Educ 95 F.Supp.3d 952, 65 IDELR 94 (SDNY 3/27/15) (speculative objections to
teaching methodology; JF & LV ex rel NF v NYC Dept of Educ 65 IDELR 35 (SDNY
3/3/15) (speculative); (speculative); YF ex rel KH v NYC Dept of Educ 66 IDELR 11
(SDNY 7/31/15)(speculative); TF & AF ex rel MF v NYC Dept of Educ 66 IDELR 136
(SDNY 9/23/15) (speculative); MC & CK ex rel CC v NYC Dept of Educ 65 IDELR 290
(SDNY 7/15/15) (speculative); SE ex rel GE v NYC Dept of Educ 66 IDELR 295
(SDNY 7/2/15) (speculative); ZC ex rel EC v NYC Dept of Educ 69IDELR 75 (SDNY
11/28/16)(speculative); LB & FB ex rel JB v NYC Dept of Educ 68 IDELR 195 (SDNY
9/27/16) (same); GS & AS ex rel KS v NYC Dept of Educ 68 IDELR 154 (SDNY
9/19/16) (same); LC ex rel TB v NYC Dept of Educ 68 IDELR 168 (SD NY 9/6/16)
(same); LL ex rel XL v NYC Dept of Educ 68 IDELR 129 (SDNY 8/29/16) (same); ED
ex rel SB v NYC Dept of Educ 68 IDELR 43 (SDNY 7/12/16)(same); EP ex rel BG v
NYC Dept of Educ 68 IDELR 21 (SDNY 6/10/16) (same); MT & TW-S ex rel AT v
NYC Dept of Educ 67 IDELR 143 (SDNY 3/29/16) (same); CW & WW ex rel WW v
City Sch Dist of City of NY 67 IDELR 186 (SDNY 3/22/16) (same); Toth v NYC Dept
of Educ 116 LRP 10445 (EDNY 3/14/16)(same); QWH by LW v NYC Dept of Educ 67
IDELR 121 (SDNY 3/7/16)(same); NM v NYC Dept of Educ 67 IDELR 89 (SDNY
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2/24/16)(same); ME ex rel DE v NYC Dept of Educ 116 LRP 6712 (SDNY
2/23/16)(same); MJ & RT ex rel ET v NUC Dept of Educ 67 IDELR 92, 165 F.Supp.3d
106 (SDNY 2/19/16)(same); NK ex rel JD v NYC Dept of Educ 67 IDELR 64 (SDNY
2/11/16)(same); Contrast; SB ex rel EG v NYC Dept of Educ 65 IDELR 264 (SDNY
6/25/15) (Judge=Judge Judy’s daughter) Parent’s implementation claim was not
speculative where parent observed LEA proposed classroom and was informed that IEP
could not be implemented there; JS & LS v NYC Dept of Educ 65 IDELR 201 (SDNY
5/6/15) HO erred in rejecting parent objections to classroom’s ability to implement IEP
as speculative where parent gave two other discrete reasons; KR & SR ex rel Matthew R
v NYC Dept of Educ 65 IDELR 173 (SDNY 4/20/15) Not speculative where IEP
mentioned his need for quiet and teacher testified no sensory equipment; HL ex rel DL v
NYC Dept of Educ 69 IDELR 60 (SDNY 12/22/16) Court remanded to SRO to
determine whether speculative; AU & AP ex rel MU v NYC Dept of Educ 68 IDELR 135
(SDNY 8/25/16) Challenge not speculative where the assigned school had two 6:1+1
classroom but neither had the verbal peer language models needed for the student’s
emerging language skills; CS ex rel MS v NYC Dept of Educ 67 IDELR 87 (SDNY
2/29/16) (not speculative); WW & DC ex rel MC v NYC Dept of Educ 67 IDELR 66,
160 F.Supp.3d 618 (SDNY 2/8/16) Not speculative where SD did not prove (under state
law, SD has burden of establishing that placement can implement IEP.);
c. Midd-West Sch Dist (JG) 113 LRP 48545 (SEA Penna 10/2/13) HO ruled that
school district violated IDEA by failing to reimburse parents for payment for a warranty
for a TOBII augmentative communication device which was a material part of the IEP of
a student with cerebral palsy; District of Columbia Public Schs (JG) 111 LRP 76506
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(SEA DC 9/23/11) HO ruled that a failure to implement must be material to constitute a
denial of FAPE; Tyler J by Cheryl Ann & Kevin J v Dept of Educ, State of Hawaii 65
IDELR 45 (D Haw 2/24/15) Court denied parent claim that charter school failed to
implement IEP for first few days of the school year; not material especially where first
days are used for orientation; Sch Dist of Philadelphia v Williams ex rel LH 66 IDELR
214 (ED Penna 11/20/15) material where SD failed to provide a tablet or other AT device
to allow the student to communicate with teachers and other students for over seven
months and where SD failed to provide 1:1 aide required by IEP; Meares v Rim of the
World Sch Dist 66 IDELR 39 (CD Calif 8/13/15) Failure of 1:1 aide to keep up with
student on extracurricular mountain biking was not a failure to implement. Mountain
biking was not necessary for a 17 year old with autism to receive FAPE and 1:1 aide in
IEP was only for classroom and not extracurricular activities. Even if implementation
failure, it was not material. Also failure to provide 3 hours of speech therapy by SD not
material where student had academic success; but see Mears v Rim of the World Sch Dist
69 IDELR 38 (CD Calif 9/2/16) Court ruled that student did not require a male 1:1 aide
fit enough to keep up with him on mountain bike to receive FAPE, but student was
entitled to a competent male aide under IDEA regs re non-discrimination in extracurricular activities. (??); Joaquin v Friendship Public Charter Sch 66 IDELR 64 (DDC
9/3/15) LEA’s failure to provide transition services to a teenager was a substantive not a
procedural violation of IDEA. It was also a material failure to implement his IEP, but
immaterial departures from bip were not a violation of IDEA; Kent Sch Dist v NH & DM
ex rel CM 68 IDELR 276 (WD Wash 11/3/16) Court reversed HO who used the wrong
legal standard- Rowley rather than materiality of IEP implementation. Court found no
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material failure to implement; Hill v Dist of Columbia 68 IDELR 133 (DDC 8/26/16)
Court held that SD failed to materially implement the IEP of a homeless student,
Although student was absent 97.5 times in 2012-13 school year, SD failed to provide
special education when he was present; Ms M ex rel OM v Fullmouth Sch Dept 67
IDELR 265 (D Maine 5/31/16) Court rejected part of Mgst decision and held that SD
failure to implement was material so FAPE denied despite fact that student made
educational progress; RE ex rel ME v Brewster Central Sch Dist 67 IDELR 214 (SDNY
3/30/16) SD implementation of IEP was in compliance with IDEA in all material ways;
d.

Holman v Dist of Columbia 67 IDELR 39 (DDC 1/28/16) Court reversed

HO and ruled that SD material failure to implement about 72% of IEP entitled student to
compensatory education. Student need not show educational harm; a material failure
to implement an IEP is per se harmful under IDEA. (?);
e. TW & AW v Franklin County Sch Bd 68 IDELR 126 (ND Fla 8/30/16) Court
dismissed 504 claim for failure to exhaust IDEA remedies. Student claimed that SD had
him arrested for kicking a teacher to avoid the cost of implementing his IEP and that
violent behaviors were the result of failure to implement his IEP.
f. Dist of Columbia v Kirksey-Harrington 65 IDELR 11 (DDC 2/4/15) adopting
Mgst, SD violated IDEA by placing student at his neighborhood school that could not
implement the IEP developed by the team.
g. Troy Sch Dist v KM by Janice M & Warren M 64 IDELR 303 (ED Mich
1/16/15) Court denied Honig v Doe injunction where SD did not demonstrate that
maintaining student’s placement was likely to result in injury to student or others.
Incident occurred when SD did not implement IEP by providing a safe person.
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5. Predetermination
a.

Deal v. Hamilton County 392 F.3d 840, 42 IDELR 109 (6th Cir. 1//16/04).

Where the school district had already predetermined the student’s program and services
before the IEP Team meeting, the parents were denied the opportunity to meaningfully
participate in the IEP process. Accordingly, the district denied FAPE for the student.
b. RL & SL ex rel OL v Miami-Dade County Sch Bd 757 F.3d 1173, 63 IDELR
182 (11th Cir 7/2/14) Eleventh Circuit ruled that where IEPT meeting transcript showed
that the district representative at the meeting cut short conversation regarding a smaller
setting in the public high school, LEA had predetermined the child’s placement. The
school district’s predetermination prevented them from raising the third prong (equities)
of the Burlington etc analysis in order to defeat claim for reimbursement.
c.

In Re Student With A Disability 63 IDELR 205 (JG) (SEA UT 6/9/14)

HO found no predetermination where eligibility team members had an open mind and
where parents and their advocate attended and were allowed to participate at the meeting;
RB & MCB ex rel DB v NYC Dept of Educ 67 IDELR 241 (SDNY 5/19/16) No
predetermination where IEPT considered several placement options and considered
parent input with an open mind;
d. JD by Davis v. Kanawha County Bd of Educ 48 IDELR 159 (S.D.WV 8/3/7)
The fact that the district had prepared a draft IEP for discussion was not
predetermination where the parents offered suggestions and changes, many of which
were adopted in the IEP; In re Student With a Disability (JG) 111 LRP 40554 (SEA WV
5/31/11) HO found no predetermination where some of parents concerns were adopted
in IEP despite draft IEP, therefore open minds; Baquerizo v Garden Grove Unified Sch
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Dist 826 F.3d 1179, 68 IDELR 2 (9th Cir 6/22/16) Ninth Circuit ruled that SD did not
violate parent’s participation rights where SD prepared an offer to be discussed at IEPT
meeting;
e.

(JG) AM v Dist of Columbia 933 F.Supp.2d 193, 61 IDELR 21 (DDC

3/28/13) Court affd HO conclusion that student and parent fully participated in IEPT
process- no predetermination.;

In Re Student With A Disability 52 IDELR 239

(JG)(SEA WV 4/8/9) HO ruled that school district predetermined the result of a
manifestation determination review, thereby depriving the parents of their right to
participate.
f.

MS v Los Angeles Unified Sch Dist 68 IDELR 162 (ED Calif 9/12/16)

Where 17 year old student with an ED was removed by DCFS at age 11 from his
grandparents because of physical abuse, required many mental health hospitalizations,
broke a peer’s nose and assaulted a staff member which led to his arrest and 7 months in
juvenile hall, court reversed ho decision that SD had no duty to provide FAPE because
DCFSA placed her in a residential placement pursuant to court order. Instead, court ruled
that SD had an independent obligation to determine whether student was entitled to a
residential

placement

under

IDEA

for

educational

reasons

Therefore,

SD

predetermined student’s placement.
g.

Where courts and hearing officers find no predetermination in the sense

of Deal v. Hamilton County, supra, they are likely to uphold the IEP; JE & CE ex rel DE
v Chappaqua Central Sch Dist 68 IDELR 48 (SDNY 6/28/16) No predetermination where
parents actively participated in IEPT meetings and where SD addressed majority of
parent concerns; DM & JM ex rel MM v Seattle Sch Dist 68 IDELR 165 (WD Wash
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9/9/16) No predetermination where SD had an open mind and considered parent input;
JK & JC ex rel KK-R v Missoula County Public Schs 68 IDELR 68 ( D Mont 7/29/16)
No predetermination where evidence showed that parents objected to any placement
other than a private therapeutic boarding school; Jason O & Jill O ex rel Jacob O v
Manhattan Sch Dist #114 67 IDELR 142 (ND Ill 3/29/16) SD did not predetermine
student’s placement by classifying him as “ED;” AG by MG v State of Hawaii Dept of
Educ 65 IDELR 267 (D Haw 6/19/15) No predetermination where IEPT made changes to
draft IEP after parents had input; SW & BS ex rel PW v NYC Dept of Educ 92
F.Supp.3d 143, 65 IDELR 70 (SDNY 3/12/15) No predetermination where draft IEP
incorporated input from parents and their expert and where parents participated; AP & SP
ex rel AP v NYC Dept of Educ 66 IDELR 13 (SDNY 7/30/15) No where OEPT gave
meaningful consideration to parents concerns and where there were substantial
differences between draft IEP and final IEP. Predetermination is not synonymous with
preparation; LM by MM & RM v Downington Area Sch Dist 65 IDELR 124 (ED Penna
4/15/15) Mgst ruled no predetermination where SD conferred, thought and developed
ideas and options prior to IEPT meeting but SD also solicited and considered parents’
input; GB & DB ex rel AB v NYC Dept of Educ 66 IDELR 223 (SDNY 11/5/15) (same);
DN ex rel GN v NYC Dept of Educ 65 IDELR 34 (SDNY 3/3/15) No where IEPT
minutes and testimony showed parents participated; PG & RG ex rel DG v City Sch Dist
of NY 65 IDELR 43 (SDNY 2/25/15) No where parents actively participated, IEPT mad
changes at parent request, and where outside evaluations were considered; Student RA v
West Contra-Costa Unified Sch Dist 66 IDELR 36 (ND Calif 8/17/15) No where parents
had opportunity to participate and their input was considered by IEPT; KK ex rel KSK v
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State of Hawaii, Dept of Educ 66 IDELR 12 (D Haw 7/30/15) No where mom had every
opportunity to participate; MP ex rel KP v Carmel Central Sch Dist 67 IDELR 35 (SDNY
1/29/16) No predetermination where parents meaningfully participated in IEPT meeting;
h. Where courts or hearing officers conclude that the IEP was predetermined,
however, they are likely to find a denial of FAPE. PF & SF ex rel JF v Bd of Educ of the
Bedford Central Sch Dist 67 IDELR 148 (SDNY 3/25/16) Court found predetermination
of placement for nine year old with severe cognitive impairments and awarded
reimbursement where SD failed to consider parent input after student had made no
progress for four years; EM & JM ex rel MM v NYC Dept of Educ 68 IDELR 184
(SDNY 9/30/16) SD violated IDEA by predetermining that a public high school could
never have a 12:1 class where data showed that a student with cerebral palsy needed that
class size; Sims v Bd of Educ of Winston Woods Sch Dist 68 IDELR 138 (SD Ohio
8/23/16) Court denied SD motion to dismiss parent §1983 claim that SD violated Equal
Protection and Procedural Due Process by refusing to acknowledge a 19 year old’s
eligibility for SpEd and by predetermining that he was not eligible; ); EH ex rel MK v
NYC Dept of Educ 67 IDELR 61 (SDNY 2/16/16) SD denied parents meaningful
participation by not having an open mind and thereby predetermining placement; See,
Independent Sch Dist #413, Marshall v AJ by MN 66 IDELR 41 (D Minn 8/11/15) SD
predetermined that student not eligible before meeting with parents.
6. Discipline/ Manifestation Determination
a. Letter to Gerl 51 IDELR 166 (OSEP 5/1/8) In the scenario of an expedited
hearing, the fifteen calendar day resolution period runs concurrently with the twenty
school day limit for the convening of the hearing. Although the five business day rule for
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disclosure of evidence must also be factored in, DOE feels that there is nonetheless
sufficient time to schedule the expedited hearing.
b.

Dear Colleague Letter 68 IDELR 76 (OSERS & OSEP 8/1/16)

OSERS/OSEP noted that recent data showed that students with disabilities may not be
receiving appropriate behavior interventions, supports and other strategies in their
IEPs. Instead, SDs are over-utilizing suspension and other disciplinary removals.
OSERS/OSEP strongly objected to the description of the ten day period under IDEA as
FAPE “free days” which might discourage early use of behavior supports; My Interview
of Assistant Secretary of OSERS Michael Yudin included his warning against ten free
days of suspension. He said that there is nothing free when a child with a disability is
suspended. See my interview.
c.

Dear Colleague Letter 114 LRP 1091 (US DOE & DOJ 1/8/14)

The United States Departments of Education and Justice issued policy guidance for
school districts and states to reduce unlawful discrimination in student discipline
policies. This seems to be a conscious decision by the Administration to attack
the school-to-prison pipeline problem. Although the thrust of the guidance is obviously
to reduce racial discrimination in school discipline, the Dear Colleague letter notes
specifically that the contents of the guidance also fully apply to discipline that
discriminates against children with disabilities and other protected groups. (See footnote
4 on pages 2-3 of the Dear Colleague Letter). You can read the DOE blog article here.
You can review the video by Secretary Duncan and the complete guidance package here.
The Dear Colleague Letter is available here.
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d.

Artichoker ex rel DD v Todd County Sch Dist 69 IDELR 58 (DSD

12/29/16) SD violated IDEA by continuing RtI process without an evaluation even after
parent had requested SpEd evaluation. SD then denied FAPE by suspending student for
posting photo with a knife on Facebook without IDEA protections.
e.

Johnston v New Miami Local Sch Dist Bd of Educ 68 IDELR 201 (SD

OH 9/21/16) Court denied parent request for declaratory relief vs SEA, finding that SEA
took reasonable steps to have LEA comply with IDEA discipline provisions, finding that
SEA was not required to provide FAPE until after LEA had failed to provide FAPE.
f.

Bristol Township Sch Dist v ZB by KB & RB 67 IDELR 9 )ED Penna

1/14/16) SD violated IDEA by taking a global approach at MDR considering whether
ADHD generally had a relationship with aggressive behaviors rather than considering
whether the child’s disability had a relationship to the horseplay behavior. SD conducted
a defective MDR by filling out the forms in advance and asking if anyone disagreed
rather than approaching the question as a team.
g.

ZH by RH & JH v Lewisville Independent Sch Dist 65 IDELR 147 (ED

Tex 3/24/15) adopting Mgst @ 65 IDELR 106 Court ruled that SD did not violate IDEA
when it found that a sixth grader’s creation of a list of students that he wanted to shoot
was not a manifestation of his PDD-NOS (diagnosed 5 days after incident) and ADHD.
The shooting list was developed over several days and not a result of ADHD
impulsivity.(Note analysis is in Mgst decision); Copley-Fairlawn City Sch Dist 117 LRP
2996 (SEA OH 1/15/17) MDR was not required where student with ADHD said he was a
member of the Taliban but SD had no knowledge or reason to suspect his disability.
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h.

Maple Heights City Sch Dist Bd of Educ v Ac ex rel AW 68 IDELR 5

(ND Ohio 6/27/16) Court aff’d SRO and HO that student’s marijuana possession was a
manifestation of his disability- ED; AV by Varela v Panama- Buena Vista Union Sch
Dist 67 IDELR 258 (ED Calif 6/9/16) Court refused to dismiss parent challenge to HO
decision that SD properly conducted two MDRs before suspending and expelling student
for grabbing a female student. Contrast, Wicks v Freedom Area Sch Dist 66 IDELR 130
(WD Penna 9/28/15) Court ruled that SD properly followed IDEA discipline procedures
and concluded at MDR that student’s drug use on campus was not a manifestation of his
disability. SD properly expelled student and transferred him to an alternative school;
Wicks v Freedom Area Sch Dist 66 IDELR 130 (WD Penna 9/28/15) Court ruled that SD
properly followed IDEA discipline procedures and concluded at MDR that student’s drug
use on campus was not a manifestation of his disability. SD properly expelled student and
transferred him to an alternative school.
i.

Warrior Run Sch Dist 114 LRP 37530 (JG) (SEA Penna 3/17/14) HO

ruled that IDEA disciplinary protections were available only to students who are
eligible or who should have been identified; In Re Student With A Disability 52 IDELR
239 (SEA WV 4/8/09) Under IDEA’04 changes, conduct is a manifestation of a
disability only if 1) the disability caused or is substantially related to the conduct, or 2)
the conduct is the direct result of the failure to implement the IEP; District of Columbia
Public Schs (JG) 111 LRP 60123 (SEA DC 4/10/11) HO found a denial of FAPE where
the school district failed to conduct a manifestation determination where a series/pattern
of suspensions constituted a change of placement because the pattern of removal for over
20 days total for incidents involving similar types of misconduct over a short period of
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time. HO ordered MDR and a review of student’s bip for possible modifications;
Shamokin Area Sch Dist (JG) 116 LRP 27569 (SEA Penna 5/9/16) A manifestation
determination was not required where there was no evidence that the student had ever
violated a code of conduct
j. Larimer County Sch Dist, Poudre (CH) No. 2015:510 (SEA Colo 7/14/15) A
state complaint investigator issued a decision requiring the SD, that had failed to comply
with IDEA discipline requirements, to provide training to its staff - including training on
alternatives to traditional discipline- including restorative justice. See my blog post.
k. Letter to Anonymous 116 LRP 39321 (FPCO 3/2/16) FERPA allows parents to
amend misleading or inaccurate information in a student’s educational records, but it
does not allow parents to challenge substantive decisions such as grades or discipline.
FPCO closed the parent complaint seeking to amend disciplinary records for a student’s
misconduct.
l.

Letter to Soukup 115 LRP 18668 (FPCO 2/9/15) Consistent with the long-

standing view of the Department of Education, FPCO ruled that FERPA permits a
school to disclose to the parent of a harassed student information about the disciplinary
sanctions imposed upon the perpetrators of the harassment (including stay away from the
student; stay out of the school; or transfer to another class) FPCO noted that where any
civil rights laws conflict with FERPA, the civil rights law override any conflicting
provisions of FERPA.
m. Memo to Chief Sch Officers Re Dispute Resolution Procedures Under Part B
of IDEA 61 IDELR. 232 (OSEP 7/23/13) The 64 page Q & A attachment includes a
section on expedited hearings; Questions and Answers on Discipline Procedures 52
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IDELR 231 (OSERS 6/1/9) (NB OSERS offers guidance in the situation where consent is
revoked); Questions and Answers on Procedural Safeguards and Due Process Procedures
52 IDELR 266 (OSERS 6/1/9).(NB OSERS clarifies that a school district may still go
directly to court for a temporary injunction to remove a student for safety reasons. In
OSERS’ opinion a district need not exhaust administrative remedies in that situation.);
Questions and Answers on Serving Children with Disabilities Eligible for Transportation
53 IDELR 268 (OSERS 11/1/9) (NB OSERS clarifies that because a school bus
suspension may be a change of placement, it may trigger all of the IDEA disciplinary
protections, including educational services to enable student to access the general
curriculum).
n

Mars Area Sch Dist v CL by KB 66 IDELR 153 (WD Penna 10/16/15) SD

appeal of HO decision in parent’s favor in expedited discipline case was moot where
parent enrolled student in a private school.
o. KA ex rel JA v Abington Heights Sch Dist 65 IDELR 174 (MD Penna 4/20/15)
Court denied SD motion to dismiss §504 and §1983 (14th due process) claims where
parent alleged that SD expelled a student receiving 504 services without an MDR. Failure
to conduct MDR was evidence of disability discrimination.
p.

CC by Cripps v Hurst-Euless-Bedford Independent Sch Dist 65 IDELR 195

(ND Tex 5/21/15) Court affirmed HO who ruled that SD’s IAES was not inappropriate
just because the juvenile authorities had decided not to prosecute the student for
photographing another student on the toilet.
q. Troy Sch Dist v KM by Janice M & Warren M 64 IDELR 303 (ED Mich
1/16/15) Court denied Honig v Doe injunction where SD did not demonstrate that
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maintaining student’s placement was likely to result in injury to student or others. The
incident occurred when SD did not provide a safe person as required by IEP and resulted
in no serious injuries and where SD waited until after HO ruled SD had violated IDEA
and ordered student returned to HS. {Honig v. Doe (1988) 484 U.S. 305,108 S.Ct. 592,
59 LRP 8952}(These used to be rare)
r

District of Columbia v. Doe ex rel Doe 611 F.3d 888, 54 IDELR 275 (DC

Cir 7/6/10) DC Circuit ruled that HO did not exceed his authority where he reduced a
disciplinary suspension. HO reduced a 45 day suspension to an 11 day suspension noting
the trivial nature of the infraction and finding that the more lengthy suspension denied
FAPE to the student. Court notes that in legislative history Congress intended to strip
schools of the unilateral authority they traditionally had to exclude children with
disabilities.
s. Other Resources:
1.

Report

by

Council

of

State

Governments:

The Council of State Governments released a report on school discipline that tells school
districts to spare the rod. The report notes that an over reliance by schools on suspensions
is fueling the school to prison pipeline. The report is highly critical of zero tolerance
discipline policies. The School Discipline Consensus Report mentions frequently that
kids with disabilities are targeted for school discipline. Indeed the report emphasizes that
children with disabilities are twice as likely as their non-disabled peers to be singled out
for school discipline. The Report includes sixty recommendations to keep kids in the
classroom and out of the courtroom. You can read the entire 436 page report here. Video
and press coverage of the report are available here.
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2. My Interview of Assistant Secretary of OSERS Michael Yudin included his
warning against ten free days of suspension. He said that there is nothing free when a
child with a disability is suspended. See my interview.
7. Methodology
a. EL by Lorsson v Chapel Hill-Carrboro Bd of Educ 773 F.3d 509, 64 IDELR
192 (4th Cir 12/3/14) Fourth Circuit ruled that so long as an IEP provides the basic floor
of opportunity, a court should not attempt to resolve disputes over methodology.
b.

Parents cannot compel a specific methodology, IDEA accords educators

discretion to select from various methods for meeting the individualized needs of a
student:; Grants Pass Sch Dist v Student 65 IDELR 207 (D Or 4/29/15) Court ruled that
data collection concerning ESY is a methodology within the discretion of the SD; ML by
YL & CL v NYC Dept of Educ 65 IDELR 96 (EDNY 3/27/15) Parents objected to SD
choice of methodology: TEACCH for a nine year old with autism; court rejected the
argument noting that an SD is not required to use any particular teaching methodology.
@n.12 court noted that an SD is not required to specify a methodology in the IEP; JW &
LW ex rel Jake W v NYC Dept of Educ 95 F.Supp.3d 952, 65 IDELR 94 (SDNY
3/27/15) Court rejected parents’ speculative challenge to proposed placement; parents
objected to ABA methodology. @n.7 court noted that parents do not have a right under
IDEA to a specific teaching methodology, and in any event their claim was speculative
where no evidence that school would not use other methodologies; AM ex rel EH v NYC
Dept of Educ 66 IDELR 243 (SDNY 12/7/15) Court rejected parent argument that 7 year
old with autism needed 1:1 instruction based upon ABA methodology to receive FAPE.
Parent preference for ABA was not determinative and IEP properly left choice of
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methodology to professionals in the classroom; Wood v Katy Independent Sch Dist 66
IDELR 158 (SD Tex 9/30/15) SD was not required to use the Orton-Gillingham
methodology recommended by its evaluator. @n.4: Parent cannot compel a specific
methodology; JN & JN ex rel JN v South West Sch Dist 66 IDELR 102 (MD Penna
9/15/15) SD is not required to select the teaching program requested by the parents (here
Wilson) SD’s Read-180 program was appropriate; GK & CB ex rel TK v Montgomery
County Intermediate Unit 66 IDELR 288 (ED Penna 7/17/15) Although parents preferred
Lovaas methodology, LEA provided FAPE by using a slightly different ABA method;
NT v Garden Grove Sch Dist 67 IDELR 229 (CD Calif 5/19/16) SD offered FAPE to a
student with autism with special day class with 1:1 behavioral interventions, rejecting
parent argument that student could only make progress with1:1 ABA at home services;
MJ & RT ex rel ET v NUC Dept of Educ 67 IDELR 92, 165 F.Supp.3d 106 (SDNY
2/19/16) Where IEP mentioned ABA as one of the techniques previously used for student
but did not require ABA instruction, court rejected parent claim that placement was
inappropriate because it did not use ABA methodology;
c.

TY & KY ex rel TY v NYC Dept of Educ 68 IDELR 182 (EDNY

9/30/16)adopting Mgst @ 116 LRP 37325. Court reversed SRO and found that SD
violated IDEA by refusing to discuss methodology at IEPT meeting where 12 year old
with autism had made no progress with ABA or TEACCH methods and student needed
DIR/Floortime method to receive FAPE; GS & AS ex rel KS v NYC Dept of Educ 68
IDELR 154 (SDNY 9/19/16) (same); TC & AC ex rel AC v NYC Dept of Educ 68
IDELR 137 (SDNY 8/24/16) Court remanded to SRO to determine whether IEP required
the use of DIR/Floortime methodology. While courts are reluctant to substitute their
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opinion regarding proper educational methodology, if a particular methodology is
necessary to implement IEP goals, SD must provide that methodology. @ n. 3 DIR
means “Developmental Individual-difference Relationship-based”; EH ex rel MK v NYC
Dept of Educ 67 IDELR 61 (SDNY 2/16/16) Where IEP goals could only be
accomplished by using DIR/Floortime methodology and IEP did not require that
methodology, FAPE denied; Contrast, NB & CB ex rel HB v NYC Dept of Educ 68
IDELR 228 (9/29/16) Court rejected parent argument that student with autism needed
DIR/Floortime methodology; TC & AC ex rel AC v NYC Dept of Educ 68 IDELR 67
IDELR 183 (SDNY 3/30/16) Court rejected parent demand for DIR methodology; unless
a specific methodology is necessary for a student to receive educational benefit, the
choice of pedagogic methodology is left to the teacher;
c.

MG & VM ex rel YT v NYC Dept of Educ 66 IDELR 276, 162 F.Supp.3d

216 (SDNY 1/4/16) (Judge Judy’s daughter) Court certified a class action based upon
parent allegations that SD banned the use of certain services/methodology to students
with autism (1:1 instruction; ABA services and services outside the regular school day).
d. Ms M ex rel OM v Fullmouth Sch Dept 67 IDELR 265 (D Maine 5/31/16)
@n5 IDEA does not give a parent the right to compel a specific educational
methodology, but where an SD includes a particular methodology in an IEP, it becomes
a material part of IEP for implementation purposes.
e. McElroy v Pacific Autism Center for Educ 67 IDELR 230 (ND Calif 5/27/16)
Court dismissed parents negligence suit against a private school for physical injuries
suffered by a student with autism as an alleged result of failure of school to provide ABA
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methodology and understaffing. Court found alleged negligence was not cause in fact of
the injuries
f. MA & EM ex rel AA v Jersey City Bd of Educ 69 IDELR 57 (DNJ 12/29/16)
Court ruled that ho properly excluded evidence regarding the programs and
methodologies used for other students with autism on FERPA/ state law privacy
grounds, but exclusion was also supported by lack of relevance. IDEA requires that
FAPE be personalized to each student so that the programs or instructional methods used
for one child has little or no bearing upon whether another child has received FAPE.
g.

Ruhl v State of Ohio Dept of Health 68 IDELR 73 (ND OH 7/26/16) Court

dismissed 504/ADA claim that Part C lead agency refused to fund ABA therapy for a
toddler with autism where no discrimination was alleged.
8. Least Restrictive Environment
a. The Supreme Court has not yet ruled on the issue of LRE, but a number of
Circuit Courts of appeal have provided some guidance. For example, P by Mr & Mrs P
v. Newington Bd of Educ 546 F.3d 111, 51 IDELR 2 (2d Cir 10/9/08) Second Circuit
adopted the two pronged Oberti test (can the regular ed classroom with supplemental
aids and services be satisfactorily achieved for the student; if not, has the student been
mainstreamed to the maximum extent appropriate.). The Ninth Circuit has developed
four factors which must be balanced to determine the LRE placement: (1) the educational
benefits available to the student in a regular classroom, supplemented with appropriate
aids and services, as compared with the educational benefits of a special education
classroom; (2) the non-academic benefits of interaction with children who were not
disabled; (3) the effect of the student's presence on the teacher and other children in the
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classroom; and (4) the cost of mainstreaming the student in a regular ed classroom.
Sacramento City Sch Dist v. Rachel H by Holland 14 F.3d 1398, 20 IDELR 812 (9th Cir.
01/24/1994).
b.

Smith by Thompson v Los Angeles Unified Sch Dist 67 IDELR

226 (9th Cir 5/20/16) Ninth Circuit held that district court erred by failing to permit
parents of students in special ed centers to intervene. Other parents and SD had entered
into a settlement requiring the elimination of the centers, but these parents claimed that
closure would prevent SD from complying with IDEA requirement that it have a full
continuum of placements;
c.

TM by AM & RM v Cornwall Central Sch Dist 752 F.3d 145, 63

IDELR 31 (2d Cir 4/2/14) an LRE violation is a substantive (not procedural) violation
of IDEA. The LRE requirement applies to Extended School Year programs in the same
manner that it applies during the regular school year. Because ESY is necessary to
prevent substantial regression, LRE fully applies even if the district does not offer a
mainstream ESY program (can consider private programs); In re Student With a
Disability (JG) 116 LRP 25097 (SEA WV 6/18/15) LRE is one of the core substantive
mandates of IDEA; DF & VS ex rel JF v City Sch Dist of City of NY 67 IDELR 177
(SDNY 3/31/16) LRE is a substantive requirement that requires fact specific inquiry
into the child’s condition and the school’s efforts to accommodate it. Accordingly,
remand where HO and SRO found that a 6:1+1 setting provided FAPE without analysis
of LRE; LH v Hamilton County Dept of Educ 68 IDELR 274 (ED Tenn 11/4/16) Court
overruled HO and found that SD committed a substantive violation of IDEA by
violating LRE. IEP requiring separate classes was inappropriate where student with
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Downs syndrome’s second grade teachers had provided intensive instruction in general
ed classes. Court held that IDEA has two substantive requirements: FAPE and LRE.
d.

CL & GW ex rel CL v Scarsdale Union Free Sch Dist 744 F.3d

826, 63 IDELR 1 (2d Cir 3/11/14) LRE is one factor that should be considered in
assessing the appropriateness of a unilateral placement private school selected by the
parents, but the private school is not subject to the same LRE requirements as a public
school placement. Some specialized private schools only educate children with
disabilities. The standard for private schools is appropriate not perfect; Sch Dist of
Philadelphia v Kirsch & Misher ex rel NK 66 IDELR 247 (ED Penna 11/30/15) Fact that
private school did not maximize integration of disabled and non-disabled students as
IDEA requires of public schools does not render private placement inappropriate for
purposes of reimbursement;
e.

In re Student With a Disability (JG) 116 LRP 25097 (SEA WV

6/18/15) HO ruled that SD violated LRE requirement where it did not consider any
supplementary aids or services in order to place student in more general ed classes even
where mom and her lawyer suggested some (curriculum modification; a 1:1 aide;
assistive tech). Particularly where student had previously succeeded in one gen ed class
with curriculum modification;

Shamokin Area Sch Dist (JG) 116 LRP 27569 (SEA

Penna 5/9/16) No LRE violation where separate class was justified by the severity of the
student’s disability and her continuing behavior problems;
f.

(JG) AM v Dist of Columbia 933 F.Supp.2d 193, 61 IDELR 21

(DDC 3/28/13) LRE concerns make a private special school inappropriate for a student
who did not need such a restrictive placement.
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g.

Midd-West Sch Dist (JG) 113 LRP 48545 (SEA Penna 10/2/13)

HO ruled that school district denied FAPE by placing a student with severe disabilities in
a general education classroom because parent requested it even though she received no
educational benefit; SW & BS ex rel PW v NYC Dept of Educ 92 F.Supp.3d 143, 65
IDELR 70 (SDNY 3/12/15) Court rejected the more restrictive placement requested by
parents because it was not consistent with LRE principles.
h. Guidance on Inclusion in Early Childhood Programs (Depts of
Education & Health & Human Services 9/14/15) The federal departments of Education
and Health & Human Services issued guidance urging early learning programs to adopt
inclusion of children with disabilities. The guidance urges school districts, states, lead
agencies and other providers to ensure that children with disabilities receive high quality
early learning programs in an inclusive setting. The policy statement asserts that "...all
young children with disabilities should have access to inclusive high-quality early
childhood programs, where they are provided with individualized and appropriate support
in meeting high expectations. Children with disabilities and their families continue to
face significant barriers to accessing inclusive high-quality early childhood programs,
and too many preschool children with disabilities are only offered the option of receiving
special education services in settings separate from their peers without disabilities." You
can find a link to the guidance at my blog post; AS v Harrison Township Bd of Educ 66
IDELR 126 (DNJ 9/29/15) Court denied motion to dismiss parent IDEA & 504 claim
ruling that preschool students with disabilities must be educated in LRE and SD cannot
segregate preschool students with disabilities into one classroom.
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i. Letter to Deal & Olens 115 LRP 31132 (DOJ 7/15/15) and Letter to
Deal & Olens 115 LRP 31259 (DOJ 7/15/15) Department of Justice found that Georgia
SEA violated ADA’s integration mandate by placing over 5000 students with behavior
related disabilities in the Georgia Network for Educational and Therapeutic Support. DOJ
likened the segregated facility to a prison and ordered the students transitioned back into
local schools; Letter to Deal 116 LRP 36528 (Dept of Justice 8/15/16) DOJ notified state
of Georgia that settlement discussions re GNETS had been unsuccessful and DOJ gave
notice of lawsuit; Frank ex rel Frank v Sachem Sch Dist 84 F.Supp.3d 172, 65 IDELR 9
(EDNY 2/5/15) Court dismissed parent’s claim for violation of ADA integration
mandate for failure to exhaust IDEA remedies. Court found that the parent was alleging
the equivalent of an LRE violation which was therefore a placement issue and IDEA
exhaustion was needed.
j.

DM & LM ex rel EM v New Jersey Dept of Educ 66 IDELR 226

(DNJ 11/17/15) Court denied SEA motion to dismiss ruling that parents have a right to
challenge SEA regulatory activities under IDEA. Here parent challenged a regulation
prohibiting private schools from mainstreaming thus making it impossible for private
school to implement student’s IEP.
k.

Brown v Dist of Columbia 67 IDELR 169 (DDC 4/13/16) SD violated

IDEA by failing to state what = LRE placement on IEP.
l.

Dist of Columbia v Kirksey-Harrington 65 IDELR 11 (DDC 2/4/15)

adopting Mgst, SD violated IDEA by placing student at his neighborhood school that
could not implement the IEP developed by the team; But see, Dist of Columbia v
Kirksey-Harrington 65 IDELR 11 (DDC 2/4/15) adopting Mgst, SD violated IDEA by
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placing student at neighborhood school that could not implement the IEP developed by
team.
m.

SD violated LRE: Abdella v Folsom Cordova Unified Sch Dist 68 IDELR

74(ED Calif 6/17/16) Mgst agreed with HO that SD violated LRE by placing student in a
class with no typically developing peers even though SD agreed with parent to this
placement in a mediation agreement; Troy Sch Dist v KM 65 IDELR 91 (ED Mich
3/31/15) Court upheld HO decision that SD violated LRE by placing a thirteen year old
with Aspergers Syndrome, ADHD and ODD in a center based program for children with
emotional disabilities. Despite multiple behavioral incidents, general ed classroom was
LRE; KP & CP v. Salinas Union HS Dist 67 IDELR 172 (ND Calif 4/8/16) Parent
argument that student needed more SpEd classes ran afoul of LRE requirement; WH by
MH & DR v Tennessee Dept of Educ 67 IDELR 6 (MD Tenn 1/20/16) Court refused to
dismiss claim that SEA encouraged LEAs to routinely place students in overly restrictive
settings in violation of LRE by giving more money to fund segregated classes;
n.

DM & JM ex rel MM v Seattle Sch Dist 68 IDELR 165 (WD Wash

9/9/16) Court rejected parent request for FT general ed classes for grade school student
with autism, finding that SD proposal for placement split between gen ed and special
classes was LRE placement; Jason O & Jill O ex rel Jacob O v Manhattan Sch Dist #114
67 IDELR 142 (ND Ill 3/29/16) Court ruled that a self contained classroom was LRE
placement for student where not receiving educational benefit in previous placement
despite numerous supports but where self contained placement included interaction with
peers; Jason O & Jill O ex rel Jacob O v Manhattan Sch Dist #114 67 IDELR 142 (ND Ill
3/29/16) Court ruled that a self contained classroom was LRE placement for student
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where not receiving educational benefit in previous placement despite numerous supports
but where self contained placement included interaction with peers; LR ex rel LR v NYC
Dept of Educ 68 IDELR 13 (EDNY 6/20/16) Court rejected SD argument that LRE
required 15:1 public school where evidence showed that placement not reasonably
calculated to ed benefit; HG by Davis v Upper Dublin Sch Dist 65 IDELR 123 (ED
Penna 4/17/15) largely adopting Mgst @ 113 LRP 10277. Applying Oberti test, Court
found that student was disruptive and not successful in general ed class even with
supplementary aids and services and that SD had maximized mainstreaming
opportunities, therefore no LRE violation; AG by MG v State of Hawaii Dept of Educ 65
IDELR 267 (D Haw 6/19/15) Court found that student’s placement was LRE. Court
rejected parent argument that the student should have received PE in general education;
Student RA v West Contra-Costa Unified Sch Dist 66 IDELR 36 (ND Calif 8/17/15)
Placement = LRE; KK ex rel KSK v State of Hawaii, Dept of Educ 66 IDELR 12 (D
Haw 7/30/15) (same);
o. ADDITIONAL RESOURCE:

Mark C Weber, “A Nuanced Approach to the

Disability Integration Presumption,” 156 U. Pa. L. Rev. PENNumbra 174 (2007)
9. Parent’s Right to Participate in the IEP Process
a. Doe ex rel Doe v East Lyme Bd of Educ 790 F.3d 440, 65 IDELR 255
(Second Cir 6/26/15) Second Circuit ruled that SD did not violate IDEA by finishing
IEP and issuing it after the IEPT meeting. The parent’s right to meaningful participation
was met where the parents fully participated at IEPT meeting and her input was
considered. The parent does not have a right to be physically present during LEA
decisional process; Baquerizo v Garden Grove Unified Sch Dist 826 F.3d 1179, 68
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IDELR 2 (9th Cir 6/22/16) Ninth Circuit ruled that SD did not violate parent’s
participation rights where SD prepared an offer to be discussed at IEPT meeting; ZA &
BA ex rel DA v NYC Dept. of Educ 68 IDELR 160 (SDNY 9/13/16) Where parents
actively participated and IEPT considered their input and made some changes that they
had requested, meaningful participation; MT & TW-S ex rel AT v NYC Dept of Educ 67
IDELR 143 (SDNY 3/29/16) Court found that parent was given meaningful participation
in IEPT process; MJ & RT ex rel ET v NUC Dept of Educ 67 IDELR 92, 165 F.Supp.3d
106 (SDNY 2/19/16) Where IEPT considered parent input but disagreed, parents were
afforded meaningful participation; Pollack & Quirion ex rel BP v Regional Sch Unit #75
67 IDELR 41 (D Maine 1/27/16) Court dismissed parent meaningful participation claim
where SD failed to produce emails between autism consultant and SpEd director re how
to deal with mom in response to her FERPA request;
b. Wenk v. O’Reilly 783 F.3d 585, 65 IDELR 121 (Sixth Cir 4/15/15)
Sixth Circuit affirmed district court ruling that school administrator was not entitled to
qualified immunity for parent First Amendment §1983 action claiming retaliation for
exercising IDEA participation rights. After parent had advocated for an IEP for his
daughter with cognitive disability, SD director pupil services filed a child abuse
complaint with child welfare agency. Critical emails showed animus re parent.
Allegations were either embellished or entirely fabricated. Administrator waited until
three weeks after deadline for mandatory reporters to report abuse.
c.

Midd West Sch Dist 112 LRP 45128 (JG) (SEA Penna 8/25/12) HO

found that a parent has a right to meaningful participation in the IEP process as well as
the education of their child. Where the special ed director severely limited the parent’s
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right to communicate with other IEP team members and the special ed director sent
emails to other IEPT members ridiculing the parent, he severely impaired her right to
participate. HO ordered the compensatory service of counseling for the student.
d. TR v Sch Dist of Philadelphia 69 IDELR 34 (ED Penna 11/30/16)
Court refused to dismiss parent’s IDEA/504/ADA claim that district-wide SD routinely
failed to provide interpretation and translation services that EL parents required to
participate meaningfully in the process.
e.

TC & AC ex rel AC v NYC Dept of Educ 68 IDELR 137 (SDNY

8/24/16) Court was bothered by SD failure to respond to parent’s letter, but not = denial
of FAPE.
f.

Luo v Baldwin Union Free Sch Dist 67 IDELR 15 (EDNY

1/12/16) aff’d by Second Circuit in UNPUBLISHED decision @117 LRP 3790. Court
denied parent allegations of denial of meaningful participation; IDEA requires an
appropriate education, not one that provide everything that is thought desirable by a
loving parent; LB & JB ex rel SB v Katonah-Lewisboro Union Free Sch Dist 68 IDELR
157 (SDNY 9/14/16) Court rejected claim that IEPT denied FAPE by not providing
additional resource room time; team considered parent request for more time.
g.

John & Maureen M ex rel JM v Cumberland Public Schs 65 IDELR

231 (DRI 6/30/15) Court held that parents do not have a right to observe their child in the
current or prospective classrooms and LEA did not violate parent right to participate by
refusing to allow them to observe;
h. JS & LS v NYC Dept of Educ 65 IDELR 201 (SDNY 5/6/15) IEP
Team’s failure to consider parent’s independent psycho-educational evaluation was a
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procedural error-but harmless where current psycho-ed evaluation was considered and
parent had a full opportunity to participate in IEP team meeting; Pollack & Quirion ex rel
BP v Regional Sch Unit #75 65 IDELR 206 (D Maine 4/29/15) SD failure to give parents
notice of a change in lunch outing procedures was a procedural violation, but harmless
where parents learned of the change and voiced their objection, therefore no impairment
of participation rights.
i. JM ex rel RM v Kingston City Sch Dist 66 IDELR 251 (NDNY
11/23/15) Even where IEPT did not engage in a detailed discussion of needs, goals and
appropriateness of placement, parents had right to participate at IEPT meeting but
specifically declined to ask questions- no violation; in gen IEPT properly considered the
parent’s independent psych evaluation.
j. FB & EB ex rel LB v NYC Dept of Educ 66 IDELR 94 (SDNY 9/21/15)
SD violated IDEA parent right to meaningful participation by ignoring 2 letters by
parents during a four month delay form IEPT to placement decision by SD;

Contrast,

JL & JF ex rel CC c NYC Dept of Educ 65 IDELR 137 (SDNY 3/31/15) SD did not
violate IDEA by failing to give notice that the summer site of the student’s ESY had
changed because unlike placement parents have no right to participate in location
decisions; CS by Julia V v Lansing Sch Dist #158 115 LRP 31079 (ND Ill 1/23/15)
quoting John M, court held that a stay put educational placement falls somewhere
between the physical school attended by the child and the abstract goals of his IEP
and courts use a fact-driven approach to determine whether a change of placement has
occurred. KB by Brown v Dist of Columbia 66 IDELR 63 (DDC 9/8/15) Transfer
without fundamental change in services is a change of location and not a change of
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educational placement; LB & FB ex rel JB v NYC Dept of Educ 68 IDELR 195 (SDNY
9/27/16) Where parents had full opportunity to participate in IEPT meeting, they were
afforded meaningful opportunity to participate;
10. Mediation and Settlement
a. CEATS, Inc v. Continental Airlines, Inc, et al,___ F. 3d _____(Fed. Cir.
6/24/2014). The United States Supreme Court has denied certiorari for this case, Docket
# 14-681, on March 23, 2015. NOTE: This is not a special education case. The Federal
Circuit ruled that mediators have the same ethical obligations of disclosure and recusal
as judges and hearing officers. "Although we recognize that mediators perform different
functions than judges and arbitrators, mediators still serve a vital role in our litigation
process. Courts depend heavily on the availability of the mediation process to help
resolve disputes. Courts must feel confident that they are referring parties to a fair and
effective process when they refer parties to mediation. And parties must be confident in
the mediation process if they are to be willing to participate openly in it. Because parties
arguably have a more intimate relationship with mediators than with judges, it is
critical that potential mediators not project any reasonable hint of bias or partiality.
Indeed, all mediation standards require the mediator to disclose any facts or
circumstances that even reasonably create a presumption of bias. … This duty to disclose
is similar to the recusal requirements imposed on judges. …While mediators do not have
the power to issue judgments or awards, because parties are encouraged to share
confidential information with mediators, those parties must have absolute trust that their
confidential disclosures will be preserved. ... Indeed, mediation is not effective unless
parties are completely honest with the mediator. ... Just as a judge is required to recuse
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himself … whenever “his impartiality might reasonably be questioned,” mediators are
required to disclose a potential conflict whenever there are facts and circumstances that
“could reasonably be seen as raising a question about the mediator’s impartiality.” You
can read the entire decision here.
b. Letter to Gerl 59 IDELR 200 (OSEP 6/6/12) OSEP opined that a school district
may not use mediation as a means to inform a parent of his options after a parent
revokes consent for special education. Despite the requirement under IDEA that parental
decisions under IDEA be made with “informed consent,” and despite the policy favoring
mediation under the reauthorization amendments, a school district may not use mediation
or the other dispute resolution mechanisms under subpart E of the federal regulation,
even if a parent voluntarily agrees to do so, after revocation of consent.
c.

Smith by Thompson v Los Angeles Unified Sch Dist 67 IDELR 226 (9th

Cir 5/20/16) Ninth Circuit held that district court erred by failing to permit parents of
students in special ed centers to intervene. Other parents and SD had entered into a
settlement requiring the elimination of the centers, but other parents claimed that closure
would prevent SD from complying with IDEA requirement that it have a full continuum
of placements.
d.

AF by Christine B v Espanola Public Schs 66 IDELR 92 (Tenth Cir

9/15/15) A 2-1 majority of the Tenth Circuit ruled that successful mediation of an IDEA
claim is not exhaustion of administrative remedies for later 504/ADA/1983 claims.
Dissent disagrees. Contrast, GM & MCM ex rel CM v Brigantine Public Schs 65
IDELR 229 (DNJ 6/8/15) HO approval of settlement constituted sufficient exhaustion of
administrative remedies to permit parent’s §504/ADA/1983 action; Zdrowski ex rel CR v
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Rieck 66 IDELR 42 (ED Mich 8/11/15) Settlement of dph is not enough for exhaustion,
but here SD waived argument; RM v City of St Charles Sch Dist R-VI 67 IDELR 234
(ED Missou 5/19/16) Parent exhausted by filing dph and then settling in IDEA mediation
(rejecting 10th circuit ruling that IDEA mediation is not sufficient for exhaustion).
e. Sam K by Diane C & George K v State of Hawaii, Dept of Educ 788 F.3d
1033, 65 IDELR 222 (Ninth Cir 6/5/15) Ninth Circuit ruled that parent claim for
reimbursement for a private placement was not barred by state 180 day statute of
limitations for reimbursement where LEA tacitly agreed to a private placement where it
did not propose a public placement for the 2010-11 school year after a settlement
agreement required LEA to pay for the private placement for 2009-10 school year.
f.

SL by Loof v Upland United Sch Dist 747 F.3d 1155, 63 IDELR 32 (9th

Cir 4/2/14) @n.2 Ninth Circuit reversed District Court holding that an IDEA hearing
officer has the authority to review or enforce a settlement agreement; District of
Columbia Public Schs (JG) 111 LRP 76506 (SEA DC 9/23/11) HO held that an IDEA
HO has the authority to enforce a settlement agreement pertaining to the issues of
identification, evaluation, placement or FAPE; Note that in South Kingston Sch
Committee v Joanna S ex rel PJS 64 IDELR 191 (1st Cir 12/9/14) @n3 First Circuit did
not address whether an IDEA HO has the authority to enforce or interpret a settlement
agreement but noted that courts are split on the issue; Sauers v Winston Salem/Forsyth
County Bd of Educ 67 IDELR 176 (MD NC 3/31/16) @n.8 Courts are split on whether
IDEA administrative dph is the appropriate forum to resolve settlement breach
allegations, but in any event, exhaustion is not required in such cases. Contrast, TC by
Latisha G v Penna Leadership Charter Sch 69 IDELR 67 (ED Penna 12/12/16) Court
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dismissed parent action to require SD to comply with an IDEA settlement that occurred
after the 30 day resolution period. Court ruled that Congress intended only that
settlements reached during thirty day resolution period to be enforceable in federal court.
Therefore here no federal question; parent remedy was breach of contract action in state
court; Hernandez v McAllen Independent Sch Dist 67 IDELR 10 (SD Tex 1/14/16) Court
returned parent breach of contract claim to state court for lack of a federal question where
parents could not show that the settlement took place during an IDEA mediation or
resolution session.
g.

Beauchamp v Anaheim Union High Sch Dist 816 F.3d 1216, 67 IDELR

107 (9th Cir 3/16/16) Failure of parent to accept settlement offer of 20 hours of
counselling and 80 hours of tutoring cut off attorney’s fees at that point where ho
awarded just 6 hours of counselling and parent had no substantial justification for
rejecting the offer. IDEA §615(i)(3)(B)(i)(I); Contrast, TB by Brenneise v San Diego Sch
Dist 795 F.3d 1067, 66 IDELR 2 (Ninth Cir 7/31/15){see corrected opinion at 115 LRP
54544 (9th Cir 11/19/15)} Ninth Circuit reversed district court decision to cut off
attorney’s fees after settlement offer finding that SD settlement offer was not more
favorable than the relief obtained by the parents; JO v Tacoma Sch Dist 64 IDELR 269
(WD Wash 1/5/15) (same); MM & EM ex rel SM v Sch Dist of Philadelphia 66 IDELR
181 (ED Penna 11/3/15) Court did not cut of attorney’s fees where SD offer was made
one day less than 10 days before dph as required by IDEA; YL ex rel JL v Mantern Sch
Dist 68 IDELR 273 (ED Calif 11/8/16) Court rejected SD argument that settlement offer
cut off attorney fees where offer not made at least ten days before dph; Troy Sch Dist v
KM 67 IDELR 145 (ED Mich 3/28/16) Court did not cut off attorney fees for parent
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rejection of settlement here SD failed to accept uncontested portions of parent’s
counteroffer thereby prolonging litigation (eleven day dph); Latoya A v San Francisco
Unified Sch Dist 67 IDELR38 (ND Calif 1/28/16) Court refused to cut off attorney’s fees
where HO ordered four hours of staff training; although indirect, HO award was more
than $1,000 offer in settlement talks; JSR by Childs v Dale County Bd of Educ 66
IDELR 275 (MD Ala 1/6/16) Court refused to cut off attorney’s fees where parent had a
reasonable basis for rejecting settlement offer.
h.

South Kingston Sch Committee v Joanna S ex rel PJS 64 IDELR 191 (1st

Cir 12/9/14) First Circuit held that a settlement agreement provision whereby the parent
agreed to waive any and all causes of action of which the parent knew or should have
known at the time that she signed the agreement did not waive any unforeseeable
grounds for a complaint; MP v. Penn-Deko Sch Dist 66 IDELR 252 (ED Penna 11/20/15)
Where parent entered into a settlement agreement with SD that included $20K in
attorney’s fees for parent’s lawyer, the clear and unambiguous language of the
settlement agreement waiving all other claims vs SD barred a later suit for attorney’s
fees. @n.30: The principle that a release drafted by a lawyer for a party should be
construed against that party does not apply where the terms of the release are
unambiguous; Sauers v Winston Salem/Forsyth County Bd of Educ 67 IDELR 176 (MD
NC 3/31/16) Court reversed HO & SRO and found that a settlement release of future
actions was narrower than a general release; NW v Dist of Columbia 65 IDELR 230
(DDC 6/4/15) Court reversed HO who found that settlement and waiver language
barring all claims that accrued before June 20, 2013 to bar a claim concerning an IEP
drafted in April 2013 because the IEP applied to the next school year. Court did not reach
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the issue of whether a waiver of a federal statutory right under IDEA must ne knowingly
and voluntarily made because not briefed by parties; KA ex rel JA v Abington Heights
Sch Dist 65 IDELR 174 (MD Penna 4/20/15) Court refused to dismiss because of
settlement and release where it was not clear from the release whether the parent had
intended to release §504 claims; Copeland v Dist of Columbia 65 IDELR 71 (DDC
3/11/15) Court reversed HO ruling that settlement was an accord and satisfaction where
language in the letter from SD stated that the offer was to cover all potential harm to date
but mom thought that it was only for past dph; Michelle K ex rel Alice K v Pentucket
Regional Sch Dist 64 IDELR 304 (D Mass 1/16/15) Court found language in settlement
agreement to be ambiguous where parent had agreed “… to dismiss her administrative
complaint involving her daughter…” and court allowed parent to pursue dph; Crawford v
San Marcos Consolidated Independent Sch Dist 64 IDELR 306 (WD Tex 1/15/15) Mgst
recommended dismissal of parent 504/ADA claims where parent settled previous IDEA
suit and signed waiver agreeing to dismiss all claims that were or could have been
brought against SD to date. Second suit was dismissed because of waiver. Third suit was
dismissed because of res judicata.
i.

Tina M ex rel SM v St Tammany Parish Sch Bd 67 IDELR 64 (5th Cir

2/23/16) Fifth Circuit ruled that because a stay put order is not a decision on the merits,
parents could not recover attorney’s fees. The parties settled in mediation after the stay
put order and ho’s stay put order is not judicial imprimatur; JH by Sarah H v Nevada City
Sch Dist 65 IDELR 77 (ED Calif 3/6/15) Settlement agreement lacked any judicial
imprimatur therefore, no attorney’s fees; RBIII by Batten v Orange East Supervisory
Union 66 IDELR 277 (D Vt 12/30/15) Where HO dismissed dpc after settlement in
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mediation, and dismissal did not mention settlement or change parties’ legal relationship,
insufficient imprimatur.
j.

Dear Colleague Letter 65 IDELR 151 (OSEP 4/15/15) OSEP has learned

that some SDs are filing dpcs based upon the same issues after parents file state
complaints to prevent SEA investigation. Although this is permissible under IDEA,
OSEP strongly encourages LEAs to respect the parent’s choice to use state complaint
procedures rather than dph. Likewise before pursuing dph, LEA should attempt to
engage parent in mediation or other informal dispute resolution mechanisms.
k.

Memo to Chief Sch Officers Re Dispute Resolution Procedures Under Part

B of IDEA 61 IDELR. 232 (OSEP 7/23/13) The 64 page Q & A attachment includes a
section on mediation.
l. JD by Davis v. Kanawha County Bd of Educ 571 F.3d 381, 52 IDELR 182 (4th
Cir. 7/9/9) Fourth Circuit held that mediation discussions under IDEA are confidential.
Accordingly where the school district offered a settlement stating that the terms would be
the same terms as a failed mediation, district could not use the settlement offer to prove
that it had made a more favorable settlement offer than the relief obtained by the parent at
the due process hearing; Champa v Weston Public Schs 66 IDELR 187, 473 Mass 86
(Mass Supreme Judicial Court 10/23/15) Court required SD to provide parent with copies
of all settlements in which SD paid for out of district private placements with all personal
information redacted. They are educational records under FRPA, IDEA and state law.
Fact that settlements had confidentiality clauses did not prevent access of documents to
other parents if personal info is redacted; Johnson ex rel NS v Boston Public Schs 68
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IDELR 97 (D Mass 8/17/16) Court ruled that unlike mediation discussions under IDEA,
settlement discussions during a PHC or dph are not confidential.
m. Maple Heights City Sch Dist Bd of Educ v Ac ex rel AW 68 IDELR 5 (ND
Ohio 6/27/16) SRO properly interpreted a settlement agreement to have resolved some of
the FAPE allegations that were pending before ho.
n. Abdella v Folsom Cordova Unified Sch Dist 68 IDELR 74 (ED Calif 6/17/16)
Mgst agreed with HO that SD violated LRE by placing student in a class with no
typically developing peers even though SD agreed with parent to this placement in a
mediation agreement.
o.

Dallas Independent Sch Dist v Woody ex rel KW 67 IDELR 168 (ND Tex

4/15/16) Student was not a transfer student for purposes of IDEA where California SD
entered into a settlement agreement placing the student in a Texas private school and
parent later moved to Texas.
p. Tyler J by Cheryl Ann & Kevin J v Dept of Educ, State of Hawaii 65 IDELR
45 (D Haw 2/24/15) @n.6 Court rebuked parents for presenting the court with a draft
settlement agreement where the parties never agreed to a settlement. Court did not
consider the draft.
q.

Zilberman v Gateway Sch Dist 65 IDELR 261 (WD Penna 6/29/15) Court

dismissed parent IDEA claim vs SEA to avoid duplicate recovery where parent had
already accepted a settlement from LEA; Toth v NYC Dept of Educ 116 LRP 10445
(EDNY 3/14/16) Mgst recommended dismissal of parents’ dpc where SD had entered
into a settlement agreement that provided all of the relief sought in dpc;
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r. Dervishi ex rel TD v Stamford Bd of Educ 66 IDELR 60 (D Conn 8/5/15)
Because an IDEA settlement clearly provided for a student’s home based program as a
temporary measure, SD did not have to continue funding it for years under stay put; LL
ex rel XL v NYC Dept of Educ 68 IDELR 129 (SDNY 8/29/16) Where a settlement
required SD to fund a private placement through the end of 2012-13 school year, stay put
was last agreed upon IEP from March 2010. Because settlement was specific as to time,
it did not supersede most recently implemented IEP for pendency purposes.
s.

HE ex rel HF v Walter D Palmer Charter Sch 68 IDELR 244 (ED Penna

10/27/16) Court reversed HO and found that SEA has a duty to provide FAPE where
liquidation of charter school prevented it from complying with three settlements. Parents
were allowed to proceed to dph vs SEA.
t. ADDITIONAL RESOURCE: Mark C Weber, “Settling IDEA Cases: Making
Up is Hard to Do,” (09/05/09), Loyola of Los Angeles Law Review Forthcoming,
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1446008
11. Extended School Year
a.

TM by AM & RM v Cornwall Central Sch Dist 752 F.3d 145, 63

IDELR 31 (2d Cir 4/2/14) The LRE requirement applies to Extended School Year
programs in the same manner that it applies during the regular school year. Because ESY
is necessary to prevent substantial regression, LRE fully applies even if the district does
not offer a mainstream ESY program (can consider private programs).
b. In Re: Student With a Disability 58 IDELR 270 (JG) (SEA WV 3/6/12)
HO ruled that where the school district provided ESY services, the fact that certain skills
were not identified as critical was irrelevant; question was whether serious regression
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after school breaks that would significantly jeopardize gains made by the student; Midd
West Sch Dist 112 LRP 42002 (JG) (SEA Penna 7/22/12) HO ruled that ESY was not
needed where parent presented no evidence of substantial regression or recoupment
problems; ESY is not about progress, it is about regression and recoupment; Department
of Educ State of Hawaii v Leo W by Veronica W 69 IDELR 59 (D Haw 12/29/16) Court
held that SD properly considered the factors and denied ESY;

Grants Pass Sch Dist v

Student 65 IDELR 207 (D Or 4/29/15) Court found that where SD data showed little or
no regression or recoupment problems, ESY was not required. Court ruled that data
collection concerning ESY is a methodology within the discretion of the SD;

AG by

MG v State of Hawaii Dept of Educ 65 IDELR 267 (D Haw 6/19/15) Court rejected
parent argument that ESY was necessary where evidence revealed no regression or
recoupment problems; Morgan M by Barbara M & Arthur WM III v Penn Manor Sch
Dist 64 IDELR 309 (ED Penna 1/14/15) ESY is required where child has regression and
recoupment problems; here ESY program was appropriate.
c. JK v Hudson City Sch Dist Bd of Educ 66 IDELR 142 (ND Ohio 9/9/15) Court
rejected parent argument that SD should have offered ESY where parents had told SD
that student to attend a summer camp rather than ESY; Kornblut ex rel LK v Hudson City
Sch Dist Bd of Educ 66 IDELR 66 (ND OH 9/2/15) (similar summer camp).
d.

LHM v Arizona Dept of Educ 68 IDELR 41 (D Ariz 7/16/16) SD did not

violate IDEA by failing to specify the particular ESY services that would be provided; JL
by KL & KL v Lower Merion Sch Dist 68 IDELR 12 (ED Penna 6/20/16) ESY services
were appropriate.
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12. Educational vs Medical or Other Needs
a. District of Columbia Public Schs (JG) 111 LRP 60125 (SEA DC
4/22/11) HO ruled that a school district is responsible for meeting the educational needs
of a student with a disability but not required to meet the medical, psychiatric,
medication or other needs of the student; Student v Ridgefield Bd of Educ (JJ)(SEA CT
6/24/14) LEA was paying academic portion of a residential placement, parent wanted it
to also pay for residential portion. HO ruled that the emotional issues requiring the
residential placement were for family/personal issues not related to academics and
held that LEA did not have to pay for residential portion. You can read the decision here.
b. MS v Los Angeles Unified Sch Dist 68 IDELR 162 (ED Calif 9/12/16)
Where 17 year old student with an ED was removed by DCFS at age 11 from his
grandparents because of physical abuse, required many mental health hospitalizations,
broke a peer’s nose and assaulted a staff member which led to his arrest and 7 months in
juvenile hall, court reversed ho decision that SD had no duty to provide FAPE because
DCFSA placed her in a residential placement pursuant to court order. Instead, court ruled
that SD had an independent obligation to determine whether student was entitled to a
residential placement under IDEA for educational reasons Therefore, SD
predetermined student’s placement.
c. Sacramento City Unified Sch Dist v RH by JH & KH 68 IDELR 220
(ED Calif 10/6/16) Court affd HO and ordered reimbursement of residential placement by
parents where student IEP included mental health services as a critical component; SB ex
rel NJB v Murfreesboro City Schs 67 IDELR 117 (MD Tex 3/11/16) Residential
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placement was appropriate where student’s behaviors could not be separated from his
education.
d. Oakland Unified Sch Dist v NS by Genning & Sandahl 66 IDELR 221
(ND Calif 11/10/15) Although SD is not under any obligation to treat drug abuse, here
any drug abuse was a result of the student’s disability, therefore child find duty to
evaluate was triggered.
e. See other cases under residential placements
13. Recession/Bad Economy
a. In general cost of services is not a permissible consideration; FAPE required.
See the Supreme Court decision Cedar Rapids Community Sch. Dist. v. Garret F. 526
U.S. 66, 119 S.Ct. 992, 29 IDELR 966 (1999).

In some recent cases, however, the

issue of cost of services has resurfaced:
1)

LK v NYC Dept of Educ 67 IDELR 123 (SDNY 3/1/16) Applying

third prong, court held that full reimbursement is not appropriate if the cost of private
services is unreasonable; SD is responsible for FAPE, but if private services exceed
FAPE, such as generalization of skills for a student with autism to home or community
settings, are not reimbursable.
2). TW & AW v Franklin County Sch Bd 68 IDELR 126 (ND Fla
8/30/16) Court dismissed 504 claim for failure to exhaust IDEA remedies. Student
claimed that SD had him arrested for kicking a teacher to avoid the cost of implementing
his IEP and that violent behaviors were the result of failure to implement his IEP.
3). In Re: Student With a Disability 58 IDELR 270 (JG) (SEA WV 3/6/12)
HO rejected parent’s argument that the student was excluded from eligibility because
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there was no room for the student in the school district’s special education program.
HO concluded that parent witnesses misheard the alleged statement where the other
evidence in the record showed that the student was not excluded for this reason.

C. Other IDEA Issues
1. Child Find
a. Ridley Sch Dist v. MR & JR ex rel ER 680 F.3d 260, 58 IDELR 271
(3d Cir 5/17/12) Although a school district has a duty to identify students suspected of
having a disability within a reasonable time, a reevaluation is not required every time
that a child posts a poor grade or misbehaves.
b. Perrin ex rel JP v Warrior Run Sch Dist (JG) 66 IDELR 225 (MD
Penna 9/16/15) adopted by district court at 66 IDELR 254 (MD Penna 11/4/15)
{affirming HO decisions at 113 LRP 39220 and 64 IDELR 260} SD did not violate its
child find obligations where it conducted a robust evaluation of student; In Re: Student
With a Disability 58 IDELR 270 (JG) (SEA WV 3/6/12) HO found that School district
complied with its child find obligation.
c. In Re Student With A Disability 63 IDELR 205 (JG) (SEA UT 6/9/14) HO
ruled that school district violated its child find duty by encouraging its staff to guide
them away from SpEd evaluations and where the §504 administrator told a parent that
the student was not likely eligible for SpEd or 504 because he had good grades when
parent specifically requested an evaluation. Because child was clearly not eligible,
however, HO ordered only staff training to comply with child find in the future.
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d. District of Columbia Public Schs (JG) 111 LRP 25934 (SEA DC 3/18/11) The
standard for child find is suspicion of a disability rather than actual knowledge. LEA
violated child find duty where it failed to evaluate and forgot about a child despite
academic struggles, discipline issues and an arrest in middle school; District of Columbia
Public Schs (JG) 111 LRP 25929 (SEA DC 3/25/11) same re standard; LEA violated
child find duty by not evaluating student exhibiting distractibility, impulsive behaviors
and discipline problems; Oakland Unified Sch Dist v NS by Genning & Sandahl 66
IDELR 221 (ND Calif 11/10/15) Threshold for assessment under child find duty is
relatively low. Here SD violated child find by failing to valuate a teen with significant
difficulties with anxiety and social skills dating back to 7th grade.
e.

DL v Dist of Columbia 67 IDELR 238 (DDC 5/18/16) and 67 IDELR 237

(DDC 5/18/16) Court ruled against SD in class action finding that before a change in
policies on 3/22/10, SD had a lack of effective child find policies and a lack of effective
policies for transition from Part C to Part B resulting in failure to provide timely Part B
services in 30% of children with disabilities violating IDEA and §504. Court granted
injunctive relief, but stopped short of appointing a court monitor; Contrast, DC v Dist of
Columbia 66 IDELR 185 (DDC 10/23/15) Court ruled that a subclass of all children age
3 to 5 whom the SD had failed to locate under its child find duty was not too broad.
f.

PP v Compton Unified Sch Dist 66 IDELR 121 (CD Calif 9/29/15) Court

rejected plaintiffs argument in class action that trauma from growing up in poverty was
in itself a §504 disability triggering child find, but ruled that the physical or mental
effects of such trauma might be a substantial limitation on a major life activity. Court
denied SD motion to dismiss; PP v Compton Unified Sch Dist 66 IDELR 161 (CD Calif
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9/29/15) Court denied plaintiffs’ request for a preliminary injunction to require SD to
train its staff on the effects of trauma on the ability to learn; PP v Compton Unified Sch
Dist 66 IDELR 162 (CD Calif 9/29/15) Court denied 504/ADA class certification of
students in high poverty area who suffered trauma where plaintiffs’ experts did not
address the effects of trauma on their education. Court gave plaintiffs leave to renew their
motion with additional evidence; See my blog post.
g.

Krebs v New Kensington-Arnold Sch Dist 69 IDELR 9 (WD Penna

11/17/16) Court denied SD motion to dismiss IDEA (child find) & 504/ADA claims
where SD failed to evaluate teen ‘s need for SpEd despite knowledge of bullying related
anxiety, depression and eating disorder. Child find violation where after having been
bullied, student lost 30 pounds and grades went form A/Bs to Fs; Greenwich Bd of Educ
v GM & JM ex rel KM 68 IDELR 8 (D Conn 6/22/16) Court ruled that SD violated its
child find duty where parents provided a private evaluation showing an SLD, student
reading skills were declining. Court rejected SD argument that student was responding to
RtI and awarded reimbursement; Brown v Dist of Columbia 67 IDELR 169 (DDC
4/13/16) Fact that student attended a non-public vocational program and never attended
public school did not excuse SD failure to evaluate his educational needs after he had
been shot six times; Horne ex rel RP v Potomac Prepatory Public Charter Sch 68 IDELR
38 (DDC 7/20/16) Court reversed HO and held that charter school committed a child find
violation by failing to evaluate a 6 year old after he tried to kill himself by jumping out a
window; SD violated its child find duty: CC, Jr v Beaumont Independent Sch Dist 65
IDELR 109 (ED Tex 3/23/15) Court ruled that SD violated its child find duty by not
evaluating a student when it had reason to suspect a disability when mom had played an
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audio of student’s speech for SD speech pathologist. SD policy of not evaluating students
until parent makes a formal request violates IDEA child find duty; AW by HW & AW v
Middletown Area Sch Dist 65 IDELR 16 (MD Penna 1/28/15) SD violated child find by
waiting 13 months to evaluate after it should reasonably have suspected a disability.
h.

Price v Upper Darby Sch Dist 68 IDELR 214 (ED Penna 10/14/16) No

child find violation where student was performing well academically; Morgan M by
Barbara M & Arthur WM III v Penn Manor Sch Dist 64 IDELR 309 (ED Penna 1/14/15)
No child find violation; Mr & Mrs P ex rel MP v West Hartford Bd Of Educ 68 IDELR
188 (D Conn 9/29/16) No child find violation where SD staff monitored student’s needs
after hospitalization; MN & CN ex rel EN v Katonah-Lewisboro Sch Dist 68 IDELR 158
(SDNY 9/14/16) No child find violation where student did not need SpEd; JK & JC ex rel
KK-R v Missoula County Public Schs 68 IDELR 68 ( D Mont 7/29/16) No child find
violation where no reason to suspect disability; .

Dallas Independent Sch Dist v Woody

ex rel KW 67 IDELR 168 (ND Tex 4/15/16) No child find violation where SD evaluated
student within 3 months of suspecting disability under circumstances; RE ex rel ME v
Brewster Central Sch Dist 67 IDELR 214 (SDNY 3/30/16) SD complied with its child
find duty where student was making progress under §504 plan and SD had no reason to
suspect he needed SpEd; TC ex rel Student v Lewisville Independent Sch Dist 116 LRP
6958 (ED Tex 2/23/16) Court ruled no child find violation where child was on §504 plan,
attempted suicide and was hospitalized prompting SD to determine eligible with an ED;
i.

Questions and Answers on Title IX and Sexual Violence 114 LRP 19550

(OCR 4/29/14) The U. S. Department of Education issued new guidance on how schools
should address sexual violence and other sex discrimination. The guidance focuses
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primarily upon Title IX, but it impacts upon other statutes. You can read the
DOE guidance here.

Concerning Q #B-3 re students with disabilities, the guidance

states: “A student who has not been previously determined to have a disability may, as a
result of experiencing sexual violence, develop a mental health-related disability that
could cause the student to need special education and related services. At the elementary
and secondary … level, this may trigger a school’s child find obligations
under IDEA and the evaluation and placement requirements under §504, which
together require a school to evaluate a student suspected of having a disability to
determine if he or she has a disability that requires special education or related …
services.”
2. Eligibility
a. Warrior Run Sch Dist 112 LRP 41988 (JG) (SEA Penna 7/23/12) HO
ruled that to be eligible under IDEA, parent must show that the child has an enumerated
disability; that the child by reason thereof needs special education and that the
disability adversely affects her educational performance; Warrior Run Sch Dist 114 LRP
37530 (JG) (SEA Penna 3/17/14) (same) student with concussions did not meet second
and third prongs for eligibility where they did not adversely affect his educational
performance and where he did not need special education by reason of the concussions;
EL Haynes Public Charter Sch v Frost 66 IDELR 287 (DDC 9/11/15) Court reversed HO
and ruled that student was not eligible despite ADHD & ODD where the disabilities did
not adversely impact his educational performance where the student made academic and
behavioral progress; LC ex rel BC v Tuscaloosa County Bd of Educ 67 IDELR 213 (ND
Ala 4/19/16) Court ruled that student with Tourette’s Syndrome was not eligible where it

192

did not adversely affect his educational performance. He had above average academic
performance and typical classroom behaviors; Calley ex rel JC v Cumberland Valley Sch
Dist 67 IDELR 86 (MD Penna 2/29/16) Court dismissed parent IDEA/504 claim where
parent did not allege that student was a child with a disability. Parent only alleged that
student had a life-threatening illness or medical condition; MP by KS v Aransas Pass
Independent Sch Dist 67 IDELR 58 (SD Tex 2/17/16) To be eligible, a student must have
a qualifying disability and by reason thereof need SpEd and related services. Here
student not eligible where parent failed to show that the student needed specialized
instruction; JM by Mr & Mrs M v Selma City Bd of Educ 16 LRP 48696 (SD Ala
11/16/16) Court dismissed parent IDEA claim where student with vision impairment did
not show that his impairment impacted his learning, therefore not eligible with IDEA
disability.
b.

In Re Student With A Disability 63 IDELR 205 (JG) (SEA UT

6/9/14) A student’s outbursts and behavioral meltdowns at home did not adversely affect
his education and he did not need special education, so therefore, he was not eligible. He
also did not meet the state definition of OHI where he was not shown to have limited
vitality, energy or alertness; QW by MW & KTW v Bd of Educ of Fayette County, KY
64 IDELR 308, aff’d in an UNPUBLISHED decision by 6th Cir @ 66 IDELR 212 (Sixth
Cir 11/17/15) Student with autism was no longer eligible for SpEd where he performed
off the charts academically and his behavior was similar to other students. His autism no
longer affected his educational performance. While ed performance extends beyond
academics to behavioral and social issues at school, it doesn’t apply to problems only
exhibited at home.
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c.

CJ by Hudson v Pittsburg Unified Sch Dist 835 F.3d 1168, 68

IDELR 121 (9th Cir 9/5/16) Ninth Circuit held that SD erred by ruling that student was no
longer eligible for special ed services where his educational progress was a result of the
specialized services that he received including mental health services, a 1:1 behavioral
aide and other accommodations. Fact that he received services in general ed setting did
not change result; Dawn L by Jed L & Annette L v Glen Creek Independent Sch Dist 68
IDELR 166 (SD Tex 9/7/16) adopting Mgst @ 116 LRP 38829. Court ruled that SD
properly exited student with ED from SpEd where he no longer needed specialized
instruction.
d.

Mr & Mrs Doe v Cape Elizabeth Sch Dist 832 F.3d 69, 68 IDELR

61 (1st Cir. 8/5/16) First Circuit reversed District Court and held that despite good
grades and statewide tests, student had an SLD and was eligible for SpEd.
e.

Letter to Morath 68 IDELR 231 (OSERS 10/3/16) OSERS ordered

Texas SEA to prove that its 8.5% identification rate (monitoring standard) was not
being used by LEAs as an upper limit on number of special ed students in violation of
IDEA or else discontinue use. A Huston Chronicle report showed that several LEAs were
using that state percentage as a limit and therefore are not identifying students who are
eligible.
f.

Dear Colleague Letter 66 IDELR 188 (OSERS 10/23/15) OSERS

stated that nothing in IDEA prohibits the use of the terms “dyslexia,” “dyscalculia” or
“dysgraphia” in an IEP. The non-exhaustive list of examples of SLDs in §601(30) and
34 CFR §300.8(c)(10) includes dyslexia, but not the other two terms, but the other two
may be SLDs if they meet the criteria for SLD.
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g. Dear Colleague Letter 66 IDELR 21 (OSEP 7/6/15) OSEP reminded
education agencies that ABA therapy is just one methodology that may be appropriate for
a child on the autism spectrum, and that eligibility and services should be determined by
the team after the child’s unique needs have been determined by evaluation. Some
districts have been leaning entirely on ABA therapists for eligibility and services and
excluding speech language therapists and others.
h. Memorandum to State Directors of Special Educ 65 IDELR 181 (OSEP
4/17/15) OSEP asked SEAs to remind LEAs that they may not refuse to evaluate
students for IDEA eligibility because they have high cognition (or 2E). No single
measure or assessment may be the sole criterion for eligibility.
i. MN & CN ex rel EN v Katonah-Lewisboro Sch Dist 68 IDELR 158
(SDNY 9/14/16) Eligibility team was not required to adopt the independent evaluator’s
opinion wholesale; they properly gave it due consideration.
j. Sims v Bd of Educ of Winston Woods Sch Dist 68 IDELR 138 (SD
Ohio 8/23/16) Court denied SD motion to dismiss parent §1983 claim that SD violated
Equal Protection and Procedural Due Process by refusing to acknowledge a 19 year
old’s eligibility for SpEd and by predetermining that he was not eligible.
k. EE v Tuscaloosa City Bd of Educ 68 IDELR 45 (ND Ala 7/6/16) Court
affd HO finding that SD did not violate IDEA by failing to find child eligible. SD
committed procedural violation by failing to consider a teacher’s report, but harmless
where the information would not have changed the result.
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l.

HM by JM v Weakley County Bd of Educ 65 IDELR 68 (WD

Tenn 3/13/15) Court reversed HO and found that a student with a history of sexual abuse
was eligible for IDEA under the category of emotional disability.
m.

NOTE: Some legal scholars have questioned whether the Rowley

test is too restrictive for eligibility purposes, Weber, Mark "The IDEA Eligibility Mess,"
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1206202
3. Evaluation
a.

Timothy O & Amy O ex rel LO v Paso Robles Unified Sch Dist 822 F.3d

1105, 67 IDELR 227 (9th Cir 5/23/16) Ninth Circuit ruled that a thorough and reliable
evaluation is an extremely important requirement of IDEA. IDEA and fed regs contain
an extensive set of procedural requirements governing evaluations. The results of an
evaluation are critical to the next step- IEP. SD violated IDEA by failing to evaluate
student for autism because one staff member informally observed the student and did not
observe symptoms rather than assess the child in all areas of suspected disability using
thorough and reliable methods instead of just informal observation. A disability is
“suspected” for IDEA evaluation purposes when the child has displayed symptoms of
that disability- including informal suspicion by parents or outside experts.
b.

TP by JP & BP v Bryan County Sch Dist 792 F.3d 1284, 65 IDELR 254

(Eleventh Cir 7/2/15) @n.13: Eleventh Circuit notes that the parties’ misuse of
“evaluation” and “assessment” has “plagued this litigation from the onset.” IDEA
specifies that an evaluation is a process during which assessments occur. §614(b)(2). SD
conducts an initial evaluation (singular) and a reevaluation every three years
(singular) and a parent is entitled to an IEE (singular) not IEEs…
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c.

Perrin ex rel JP v Warrior Run Sch Dist (JG) 66 IDELR 225 (MD Penna

9/16/15) adopted by district court at 66 IDELR 254 (MD Penna 11/4/15) {affirming HO
decisions at 113 LRP 39220 and 64 IDELR 260} District court ruled that HO correctly
found that the LEA evaluation of student was appropriate and legally sufficient. Parent
did not show that the SD’s methodology was flawed; In Re Student With A Disability 63
IDELR 205 (JG) (SEA UT 6/9/14) HO ruled that a school district evaluation was
comprehensive and complied with all legal requirements; In Re: Student With a
Disability 58 IDELR 270 (JG) (SEA WV 3/6/12) HO ruled that school district evaluated
the student in all areas of suspected disability and properly considered the report of the
parent’s evaluator although they disagreed with it. Warrior Run Sch Dist 112 LRP 41988
(JG) (SEA Penna 7/23/12) (same);
d. Questions & Answers on IEPs, Evaluations & Reevaluations 111 LRP 63322
(OSERS 9/1/11) OSERS revised the Q & A document.

See especially regarding

transition: an IEPT can combine training and education goals but separate goals for
employment still need to be developed.
e.

Memorandum to State Directors of Special Educ 67 IDELR 272 (OSEP

4/29/16) OSEP cautioned public agencies not to use RtI as a basis for denying or
delaying IDEA evaluation for preschoolers. When a district receives a referral from a
preschool program, it must initiate the evaluation under appropriate IDEA or state
timelines.
f. Letter to Unnerstall 68 IDELR 22 (OSEP 4/25/16) OSEP stated that a parent
may not dictate the areas that a public agency must assess as a part of an evaluation.
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However, if SD determines that an assessment for dyslexia is needed to determine
eligibility or the child’s educational needs, it must conduct that assessment.
g. Kornblut ex rel LK v Hudson City Sch Dist Bd of Educ 66 IDELR 66 (ND OH
9/2/15) SD properly evaluated student;; Kimi R by Malia V v Dept of Educ, State of
Hawaii 65 IDELR 12 (D Haw 2/4/15) SD evaluation was appropriate; Mr & Mrs P ex rel
MP v West Hartford Bd Of Educ 68 IDELR 188 (D Conn 9/29/16) SD evaluation
appropriate;
h. Independent Sch Dist #413, Marshall v AJ by MN 66 IDELR 41 (D Minn
8/11/15) Court aff’d HO ruling that SD did not properly evaluate the student by failing
to include a medical assessment where state law required a medical assessment if student
had at least 3 of 8 ADHD criteria; MS by Sartin v Lake Elsinore Unified Sch Dist 66
IDELR 17 (CD Calif 7/24/15) Court ruled that SD failed to properly evaluate all areas of
a student’s suspected disabilities- including maladaptive behaviors and awarded
reimbursement for a private school. Data collected by a 1:1 aide was not sufficient and
SD failed to use a variety of assessment tools. Increasingly aggressive behaviors resulted
in lost instructional time; Hill v Dist of Columbia 68 IDELR 133 (DDC 8/26/16) SD
violated IDEA by failing to evaluate student for speech and vocational assessment;
i. KK ex rel KSK v State of Hawaii, Dept of Educ 66 IDELR 12 (D Haw 7/30/15)
Where parent refused to consent to evaluations after student was beaten by another
student, court denied reimbursement for private tutoring. School district had done
everything it could to obtain evaluative data that IEPT needed, but no consent; Student v
Ridgefield Bd of Educ (JJ)(SEA CT 6/24/14) HO denied request to override lack of
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consent for a psychiatric evaluation where student was excelling in coursework. You can
read the decision here.
j. Student v Sch Dist of Philadelphia 115 LRP 2848 (ED Penna 4/3/15) Court
denied IEE at public expense, rejecting parent argument that IDEA evaluation requires
observation of student by a person other that the teacher.
k. Jackson-Johnson v Dist of Columbia 65 IDELR 166 (DDC 4/23/15) adopting
115 LRP 17728. Court (affd Mgst and reversed HO). Court ruled that a 13 month delay
in providing an adaptive evaluation resulted in a denial of FAPE where HS principal
testified that the lack of evaluative data left the student’s IEPT in the dark Contrast, MN
& CN ex rel EN v Katonah-Lewisboro Sch Dist 68 IDELR 158 (SDNY 9/14/16) Court
found that a seven week delay between parent request for evaluation and SD evaluation
was not unreasonable and not a violation of IDEA.
l. The LEA must conduct the reevaluation process every three years, but not
every evaluation needs to be repeated; instead a review must be conducted and a decision
made as to what additional evaluation data is required if any; Shamokin Area Sch Dist
(JG) 116 LRP 27569 (SEA Penna 5/9/16) Despite signed waiver by mom, SD violated
IDEA by failing to reevaluate student where student exhibited multiple problem
behaviors and where SD had never evaluated student in all areas of suspected disability;
HG by Davis v Upper Dublin Sch Dist 65 IDELR 123 (ED Penna 4/17/15) largely
adopting Mgst @ 113 LRP 10277. Court ruled that SD reevaluation of student was
appropriate; Brock & Dalton ex rel SB v NYC Dept of Educ 65 IDELR 135 (SDNY
3/31/15) SD failure to conduct the triennial reevaluation was a procedural violation which
here = a denial of FAPE because IEPT had insufficient evaluative data to develop an IEP;
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MM ex rel JS v NYC Dept of Educ 65 IDELR 103 (SDNY 3/7/15) SD failure to conduct
triennial reevaluation was harmless procedural violation where the IEPT had sufficient
evaluative data re student’s needs; TF & AF ex rel MF v NYC Dept of Educ 66 IDELR
136 (SDNY 9/23/15) Failure to conduct a reevaluation was not a violation of IDEA
where IEPT had sufficient evaluative data; but even if a procedural violation, here
harmless; AA ex rel JA v NYC Dept of Educ 66 IDELR 73 (SDNY 8/24/15) SD failure
to conduct 3 year reevaluation was a procedural violation, but harmless where IEPT had
good information re student’s needs;; Student RA v West Contra-Costa Unified Sch Dist
66 IDELR 36 (ND Calif 8/17/15) IDEA and federal regs do not give the parent a right to
observe a child’s assessments. Parent demanded that 3 year reevaluation be conducted in
a room with a mirror so that she could observe. Court agreed with HO that mom’s
conditions were unreasonable and SD did not violate IDEA by failing to agree.; James v
Dist of Columbia 68 IDELR 11 (DDC 6/21/16) Court agreed with parent that student was
entitled to a comprehensive psych eval as a part of reevaluation; TC & AC ex rel AC v
NYC Dept of Educ 68 IDELR 67 IDELR 183 (SDNY 3/30/16) Failure to conduct
triennial reevaluation was a harmless procedural violation;
4. Other IEP Issues
a. Rowley Standard
1). See discussion of Endrew F Supreme Court decision. The other
decisions in this section precede Endrew F.
2). OS by Michael S & Amy S v Fairfax County Sch Bd 66
IDELR 151 (Fourth Cir 10/19/15) Parents asked Fourth Circuit to find that the 1997 and
2004 amendments to IDEA raised the standard for FAPE from Rowley’s some benefit
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to a meaningful benefit standard. The Fourth Circuit rejected this argument finding that
Congress shift in emphasis from access to results did not change the definition of FAPE.
In the Fourth Circuit, the standard for FAPE remains that the SD must provide some
educational benefit, which means more than minimal or trivial benefit. See my
10/20/15 blog post; Bohn ex rel Cook v Cedar Rapids Community Sch Dist 69 IDELR 8
(ND Iowa 11/18/16) Rowley standard remains the law of the land.
3). JL by YL v Manteca Unified Sch Dist 68 IDELR 17 (ED Calif
6/14/16) HO correctly applied Rowley standard; KP & CP v. Salinas Union HS Dist 67
IDELR 172 (ND Calif 4/8/16) (same);
4).

Moradenejad v Dist of Columbia 67 IDELR 261 (DDC

3/31/16) Court affd HO that slow and steady progress was FAPE; MH & SH ex rel SH v
Pelham Union Free Sch Dist 67 IDELR 154 (SDNY 3/7/16)(same);
5).

ADDITIONAL RESOURCE:

Mark C Weber, “Common-

Law Interpretation of Appropriate Education: The Road Not Taken in Rowley,” 41
Journal of Law & Education 95 (January 2012); also available at the SSRN at:
http://ssrn.com/author=83733
b. IEPs In General
1).

Dear Colleague Letter 66 IDELR 227 (OSERS & OSEP 11/16/2015)

OSERS and OSEP provided guidance stating that IEPs must be aligned to a state's
content standards for the grade in which the student is enrolled. The guidance
document states, "Research has demonstrated that children with disabilities who struggle
in reading and mathematics can successfully learn grade-level content and make
significant academic progress when appropriate instruction, services, and supports are
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provided. Conversely, low expectations can lead to children with disabilities receiving
less challenging instruction that reflects below grade-level content standards, and thereby
not learning what they need to succeed at the grade in which they are enrolled..." "Based
on the interpretation of “general education curriculum” set forth in this letter, we expect
annual IEP goals to be aligned with State academic content standards for the grade in
which a child is enrolled. This alignment, however, must guide but not replace the
individualized decision-making required in the IEP process. See my 11/17/15 blog post.
Also see my interview with Assistant Secretary Michael Yudin where he specifically
mentioned this letter and high expectations.
2). Dear Colleague Letter 116 LRP 44552 (Dept of Educ & DOJ 6/14/16)
IDEA requires only that limited English proficient parents have an interpreter at IEPT
meetings to ensure meaningful participation. But Title VI of the Civil Rights Act of 1964
requires that LEP parents be given a translated copy of their child’s IEP.
3). Questions & Answers on IEPs, Evaluations & Reevaluations 111 LRP
63322 (OSERS 9/1/11) OSERS revised Q&A document.
4). Leggett ex rel KE v Dist of Columbia 793 F.3d 59, 65 IDELR 251
(DC Cir 7/10/15) DC Circuit held that a residential placement was educationally
necessary where SD failed to provide an IEP for HS student with SLD, anxiety and
depression for first several weeks of the school year; Sch Dist of Philadelphia v Kirsch &
Misher ex rel NK 66 IDELR 247 (ED Penna 11/30/15) Court awarded reimbursement
where SD procedural violation in taking six months to develop an IEP seriously impeded
the parents participation rights.
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5).

Letter to Breton 63 IDELR 111 (OSEP 3/821/14) OSEP noted that

states may permit LEAs to distribute IEPs to parents by email where the LEA and the
parent agree.
6).

Baquerizo v Garden Grove Unified Sch Dist 826 F.3d 1179, 68

IDELR 2 (9th Cir 6/22/16) Ninth Circuit reiterated that an IEP is judged by a snapshot
rule which instructs to not judge an IEP in hindsight but rather to judge based upon
information available to the IEP team at the time it is created;

District of Columbia

Public Schs (JG) 111 LRP 76506 (SEA DC 9/23/11) HO ruled that an IEP is reviewed
by “snapshot rule” taking into account what was objectively reasonable at the time IEP
drafted, not in hindsight; IEP = snapshot not a retrospective; Department of Educ State of
Hawaii v Leo W by Veronica W 69 IDELR 59 (D Haw 12/29/16) IEP must be judged at
the time it is written not retrospective; TO & KO ex rel JO v Summit City Bd of Educ 66
IDELR 16 (DNJ 7/27/15) @n.13: HO should not consider after acquired evidence that
was not available to IEPT at the time. Here ok; Dist of Columbia v Walker 65 IDELR
271 (DDC 6/12/15) Court found that HO erred by considering irrelevant evidence- a
psychiatrist’s report that was made four weeks after IEPT meeting. HOs and courts must
evaluate whether an IEP was reasonably calculated to confer educational benefit at the
time of its formation. No Monday morning quarterbacking. (snapshot rule); LHM v
Arizona Dept of Educ 68 IDELR 41 (D Ariz 7/16/16) Fact that student made progress
was not relevant because an IEP must be judged at the time that it was written; NT v
Garden Grove Sch Dist 67 IDELR 229 (CD Calif 5/19/16) (snapshot); MT & TW-S ex
rel AT v NYC Dept of Educ 67 IDELR 143 (SDNY 3/29/16) Court rejected parent use of
information available at dph but not at the time IEP prepared;
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7). LB & FB ex rel JB v NYC Dept of Educ 68 IDELR 195 (SDNY
9/27/16) IEP adequately described present levels of performance; GS & AS ex rel KS v
NYC Dept of Educ 68 IDELR 154 (SDNY 9/19/16) (same) Contrast, EH ex rel MK v
NYC Dept of Educ 67 IDELR 61 (SDNY 2/16/16) SD denied FAPE where IEP had
inaccurate present levels and inappropriate goals;
8). Damarcus S by KS v Dist of Columbia 67 IDELR 239 (DDC 5/23/16)
Court found denial of FAPE where SD had cut and pasted IEP goals and objectives for
a student from one IEP to the next; Contrast, RE ex rel ME v Brewster Central Sch Dist
67 IDELR 214 (SDNY 3/30/16) Substantially similar IEP for next year was appropriate
where student was making progress the prior year.
9).

AU & AP ex rel MU v NYC Dept of Educ 68 IDELR 135 (SDNY

8/25/16) Some of the deficiencies in the IEP were caused by IEP software which
required that services be selected from a drop down menu.
10).

7). KM & SN ex rel LN v NYC Dept of Educ 65 IDELR 143

(SDNY 3/30/15) adopting Mgst @ 113 LRP 43587 Court ruled that SD forgetting to give
parents a copy of student’s proposed IEP was a harmless procedural violation where the
parents had received a draft IEP and they participated at the IEPT meeting.
11). ML by Leiman v Starr 66 IDELR 7 (D Md 8/3/15) Court rejected
parent argument that SD failure to include goals and instruction on the rules and
customs of Orthodox Judaism in a nine year old’s IEP violated IDEA – where IEP met
all of the student’s social and emotional needs. An IEP must be individualized only in the
sense of cognitive and developmental abilities. IDEA does not require that a student be
able to access the curriculum based upon his cultural or religious circumstances.
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12).

Milan Area Schs 115 LRP 31123 (SEA Mich 6/30/15) State

investigator concluded that SD did not violate IDEA by failing to make student’s
assistive technology plan a part of his IEP.
c. IEPs and FAPE
1).

Letter to Wentzell 69 IDELR 79 (OSERS/OSEP 12/7/16) Taking issue

with a state court opinion in Conn Coalition for Justice v Rell (116 LRP 39593 9/7/16)
OSERS/OSEP informed Connecticut SEA that FAPE does not hinge upon the severity
of a child’s disability or the degree of benefit he receives and took issue with court’s
statement that schools should focus on students who can profit from SpEd.
2).

(JG) AM v Dist of Columbia 933 F.Supp.2d 193, 61 IDELR 21 (DDC

3/28/13) Court affd HO who ruled that FAPE was received where student made
significant progress despite district failure to provide related services on his IEP.
3).

Mifflinburg Area Sch Dist (JG) 114 LRP 17516 (SEA Penna 3/18/14) HO

found that school district denied FAPE where it ignored the findings and
recommendation of its evaluation report and by failing to follow the recommendation of
its school psychologist to remediate the student’s math skills. IEP had a single very
broad goal “complete all work necessary to obtain passing grades.”
4). York Sch Dist v SZ ex rel PZ 65 IDELR 39 (D Maine 2/27/15) Where SD
offered an IEP for the next school year that was essentially the same as the inadequate
IEP from the previous year, it denied FAPE; Damarcus S by KS v Dist of Columbia 67
IDELR 239 (DDC 5/23/16) Court found denial of FAPE where SD had cut and pasted
IEP goals and objectives for a student from one IEP to the next; Contrast, Contrast, RE
ex rel ME v Brewster Central Sch Dist 67 IDELR 214 (SDNY 3/30/16) Substantially
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similar IEP for next year was appropriate where student was making progress the prior
year.
5).

See also cases on unilateral placements, etc
d.

Retrospective vs. Prospective Analysis of IEPs

1. Reyes ex rel RP v New York City Dept of Educ 760 F.3d 211, 63 IDELR 244
(2d Cir 7/25/14) Second Circuit refused to consider retrospective testimony to the effect
that the parties had an agreement that the IEP would later be modified to include a fulltime 1:1 aide; Contrast, Jalen Z v Sch Dist of Philadelphia 65 IDELR 198 (ED Penna
5/15/15) Court ruled although an IEP should be judged at the time it was written, and
retrospective testimony that services not listed on IEP would actually have been
provided, here HO properly admitted and considered testimony that explains or justifies
the services listed on the IEP; ; KC ex rel CR v NYC Dept of Educ 65 IDELR 142
(SDNY 5/30/15) Court held that SD failure to list OT and speech on IEP as related
services was a harmless procedural error where the IEP included speech and OT goals
and where the related services were discussed at IEPT meeting. Discussions at IEPT
meeting are not improper retrospective testimony; DN & JN ex rel DN v Bd of Educ of
Center Moriches Union Free Sch Dist 66 IDELR 163 (EDNY 9/28/15) HO & SRO
impermissibly relied upon retrospective testimony re intent of 8:1:1 placement.
2. Baquerizo v Garden Grove Unified Sch Dist 826 F.3d 1179, 68 IDELR 2 (9th
Cir 6/22/16) Ninth Circuit reiterated that an IEP is judged by a snapshot rule which
instructs to not judge an IEP in hindsight but rather to judge based upon information
available to the IEP team at the time it is created;

District of Columbia Public Schs (JG)

111 LRP 76506 (SEA DC 9/23/11) HO ruled that an IEP is reviewed by “snapshot rule”
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taking into account what was objectively reasonable at the time IEP drafted, not in
hindsight; IEP = snapshot not a retrospective; Department of Educ State of Hawaii v Leo
W by Veronica W 69 IDELR 59 (D Haw 12/29/16) IEP must be judged at the time it is
written not retrospective; TO & KO ex rel JO v Summit City Bd of Educ 66 IDELR 16
(DNJ 7/27/15) @n.13: HO should not consider after acquired evidence that was not
available to IEPT at the time. Here ok; Dist of Columbia v Walker 65 IDELR 271 (DDC
6/12/15) Court found that HO erred by considering irrelevant evidence- a psychiatrist’s
report that was made four weeks after IEPT meeting. HOs and courts must evaluate
whether an IEP was reasonably calculated to confer educational benefit at the time of its
formation. No Monday morning quarterbacking. (snapshot rule); LHM v Arizona Dept of
Educ 68 IDELR 41 (D Ariz 7/16/16) Fact that student made progress was not relevant
because an IEP must be judged at the time that it was written;
e. IEP Team
1). Doe ex rel Doe v East Lyme Bd of Educ 790 F.3d 440, 65 IDELR 255
(Second Cir 6/26/15) Second Circuit ruled that SD did not violate IDEA by finishing
IEP and issuing it after the IEPT meeting. The parent’s right to meaningful
participation was met where the parents fully participated at IEPT meeting and her input
was considered. The parent does not have a right to be physically present during LEA
decisional process.
2). TK & SK ex rel LK v. New York City Dept of Educ 810 F.3d 869, 67 IDELR
1 (2d Cir 1/20/16) Second Circuit affirmed district court awarding reimbursement where
SD told parents that bullying was not a subject for an IEPT meeting- thereby denying
them their participation rights which was an actionable procedural violation.
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3).

Dear Colleague Letter 66 IDELR 21 (OSEP 7/6/15)

OSEP reminded

education agencies that ABA therapy is just one methodology that may be appropriate
for a child on the autism spectrum, and that eligibility and services should be determined
by the team after the child’s unique needs have been determined by evaluation. Some
districts have been leaning entirely on ABA therapists for eligibility and services and
excluding speech language therapists and others.
4). Dear Colleague Letter 116 LRP 44552 (Dept of Educ & DOJ 6/14/16) IDEA
requires only that limited English proficient parents have an interpreter at IEPT
meetings to ensure meaningful participation. But Title VI of the Civil Rights Act of 1964
requires that LEP parents be given a translated copy of their child’s IEP; TR v Sch Dist
of Philadelphia 69 IDELR 34 (ED Penna 11/30/16) Court refused to dismiss parent’s
IDEA/504/ADA claim that district-wide SD routinely failed to provide interpretation
and translation services that EL parents required to participate meaningfully in the
process; YA ex rel SG v NYC Dept of Educ 69 IDELR 76 (SDNY 9/21/16) Court held
that failure of SD to provide Russian translation of Notice of Procedural Safeguards and
failure to provide interpreter at IEPT meetings was a procedural violation that was
actionable because it injured parents’ ability to meaningfully participate.
5).

Letter to Andel 67 IDELR 156 (OSEP 2/17/16) While OSEP strongly

discourages the presence of lawyers at IEPT meetings, an LEA may not cancel or delay
an IEPT meeting where a parent brings a lawyer without prior notice unless the parent
agrees and FAPE will not be adversely affected.
6).

Letter to Savitt 67 IDELR 216 (OSEP 1/19/16) An SEA is free to require,

prohibit, limit or otherwise regulate the use of audio or video recording devices at IEPT
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meetings so long as exceptions exist for parents who need a recording to fully understand
or participate in meetings.
7). Doe by Jennifer Y v Richmond Consolidated Sch Dist 67 IDELR 264 (D
Mass 5/31/16) HO properly excluded on basis of relevance a private evaluator’s report
that parent had failed to share with IEPT, depriving them of the opportunity to consider
the report and frustrated the collaborative process.
8). PM by Clarfeld v Dept of Educ, State of Hawaii 68 IDELR 241 (D Haw
10/31/16) Court ruled that LEA properly excluded parent from an IEPT meeting after
child welfare investigators placed a 9 year old in foster care. Under state law, a parent
does not retain educational decision making authority when student placed in foster care.;
Dervishi ex rel TD v Stamford Bd of Educ 66 IDELR 60 (D Conn 8/5/15) No violation
of IDEA where SD held two IEPT meetings without parents where parents were
offered numerous dates and failed to avail themselves of the opportunity. Not a violation
where parents are intransigent; CW & WW ex rel WW v City Sch Dist of City of NY 67
IDELR 186 (SDNY 3/22/16) Court was troubled by failure of SD to invite student with
intellectual disability to IEPT meeting where post-secondary transition was addressed,
Court ruled that the procedural violation was harmless where transition plan included the
student’s preferences and interests. Contrast, MS by Sartin v Lake Elsinore Unified Sch
Dist 66 IDELR 17 (CD Calif 7/24/15) IEPT meeting without parent denied FAPE
because procedural violation impaired participation; Hill v Dist of Columbia 68 IDELR
133 (DDC 8/26/16) SD denied FAPE by excluding parent of a homeless student from
IEPT meeting, thereby impeding participation; Reyes ex rel EM v Marra Independent
Sch Dist 67 IDELR 33 (WD Tex 2/2/16) Where student was not capable of participation
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in IEPT meetings despite transfer of rights, there was no procedural violation in failing
to invite student to IEPT meeting.
9). JS & LS v NYC Dept of Educ 65 IDELR 201 (SDNY 5/6/15) IEP Team’s
failure to consider parent’s independent psycho-educational evaluation was a procedural
error-but harmless where current psycho-ed evaluation was considered and parent had a
full opportunity to participate in IEP team meeting; Mr & Mrs P ex rel MP v West
Hartford Bd Of Educ 68 IDELR 188 (D Conn 9/29/16) IEPT properly considered the
parent’s independent psych evaluation. Contrast, Dallas Independent Sch Dist v Woody
ex rel KW 67 IDELR 168 (ND Tex 4/15/16) Court found that SD denied FAPE where
IEPT failed to consider parents’ IEE report; LWL & EL ex rel CL v Pelham Union Free
Schs 66 IDELR 241 (SDNY 12/9/15) IEPT gave report by parent’s private psychologist
due consideration and designed a placement that incorporated his concerns. FAPE
provided; JM ex rel RM v Kingston City Sch Dist 66 IDELR 251 (NDNY 11/23/15)
Even where IEPT did not engage in a detailed discussion of needs, goals and
appropriateness of placement, parents had right to participate at IEPT but specifically
declined to ask questions- no violation.
10). District of Columbia Public Schs (JG) 111 LRP 75901 (SEA DC 8/21/11)
HO ruled that school district violated IDEA by making changes to student’s educational
program without utilizing the IEPT process required by IDEA.
11). AP & SP ex rel AP v NYC Dept of Educ 66 IDELR 13 (SDNY 7/30/15)
Failure to have general education teacher at IEPT meeting was not a violation where
student was not considered for a general ed placement. Even if procedural violation,
harmless where no educational harm or impairment on participation; Mr & Mrs P ex rel

210

MP v West Hartford Bd Of Educ 68 IDELR 188 (D Conn 9/29/16) (same); Miller ex rel
TM v Monroe Sch Dist 66 IDELR 99 (WD Mich 9/16/15)@n.3: LEA did not violate
IDEA when parent showed up at IEPT meeting with an attorney & LEA gave parent a
choice of rescheduling meeting with LEA attorney or proceeding without lawyers; TM
ex rel MM v NYC Dept of Educ 65 IDELR 146 (SDNY 3/25/15) Failure to have a
special education teacher at IEPT meeting was a procedural error, but harmless where
LEA representative had 21 years experience as a SpEd teacher and parent participated;
CR & AR ex rel LR v NYC Dept of Educ 68 IDELR 225 (SDNY 9/30/16) Failure to
have SpEd teacher at IEPT meeting was harmless procedural error; JG by Jimenez v.
Baldwin Park Unified Sch Dist 65 IDELR 177 (CD Calif 3/20/15); SD committed
procedural violation by not inviting to IEPT representatives of current school or state
school for the deaf which was actionable because it infringed upon mom’s participation
rights;

YA ex rel SG v NYC Dept of Educ 69 IDELR 76 (SDNY 9/21/16) SD failure to

have regular ed teacher and psychologist at IEPT meeting

was a harmless procedural violation; TC

& AC ex rel AC v NYC Dept of Educ 68 IDELR 67 IDELR 183 (SDNY 3/30/16) LEA
representative at IEPT meeting was qualified and the fact that he had no experience
teaching a 6:1=1 classroom was a harmless procedural violation;
f. Related Services
1).

Irving Independent Sch. Dist. v. Tatro 468 U.S. 883, 104 S.Ct. 3371, 555

IDELR 511 (1984). The Supreme Court affirmed the Court of Appeals holding that a
procedure known as clean intermittent catheterization was a related service because the
student could not attend school without it and, therefore, without the procedure she could
not benefit from special education. The Supreme Court also affirmed the holding of
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the Court of Appeals that clean intermittent catheterization is not exempted by the
medical services provision because the procedure did not have to be performed by a
doctor, it could be done by a layperson with an hour of training; District of Columbia
Public Schs 111 LRP 76506 (JG) (SEA DC 9/23/11) HO, citing Tatro, noted that a
student’s entitlement to related services depended upon whether he needed the related
services in order to benefit from special education;
2). Cedar Rapids Community Sch. Dist. v. Garret F. 526 U.S. 66, 119 S.Ct. 992,
29 IDELR 966 (1999). Supreme Court held that urinary bladder catheterization and
suctioning of tracheotomy plus various monitoring was a related service. Applying the
“bright line” test of the Tatro decision, the Court held that because the related services
did not have to be performed by a physician, the medical services exclusion did not apply
and the schools were required to provide the services for the student.

The Court

specifically and emphatically rejected the argument raised by the schools that the cost of
providing FAPE, including the related services at issue, was a defense.
3). Doe ex rel Doe v East Lyme Bd of Educ 790 F.3d 440, 65 IDELR 255
(Second Cir 6/26/15) Parent argued that SD violated stay put by failing to provide the
related services of speech therapy and OT. District court agreed but limited relief only to
money that the parent had already paid out for the related services to avoid awarding
money damages which are not available under IDEA. Second Circuit reversed holding
that the parent was entitled to the full value of the related services provided for in the IEP
not as money damages, but rather as a form of compensatory education. (Full value of
services not yet paid for by the parent.)
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4).

Swanson by Swanson-Houston v Yuba City Sch Dist 68 IDELR 215 (ED

Calif 10/13/16) Court aff’d HO and found that SD failure to use mother’s preferred nurse
did not violate IDEA where SD nurse was well-qualified, familiar with student and
willing and able to provide diabetic care required by 21 year old student; Kent Sch Dist v
NH & DM ex rel CM 68 IDELR 276 (WD Wash 11/3/16) Court ruled that HO erred by
considering an issue not in dpc. Dpc raised whether SD implemented IEP provision re 1:1
nurse for first grade student with OHI, but HO decision considered whether SD provided
a substitute nurse on days when regular nurse not there;
5).

Troy Sch Dist v KM 65 IDELR 91 (ED Mich 3/31/15) Court rejected SD

argument that HO decision violated the spending clause where compensatory services
included a 1:1 psychologist for the student which it alleged was not required by IDEA.
Court ruled that psychological services are among the related services available through
IDEA and appropriate relief here.
6).

GS & AS ex rel KS v NYC Dept of Educ 68 IDELR 154 (SDNY 9/19/16)

Court ruled that SD did not deny a 9 year old student with autism FAPE by failing to
provide music therapy as a related service where IEP provided for music and where
counselling was provided as a related service.
7).

OT: KC ex rel CR v NYC Dept of Educ 65 IDELR 142 (SDNY 5/30/15)

Court held that SD failure to list OT and speech on IEP as related services was a harmless
procedural error where the IEP included speech and OT goals and where the related
services were discussed at IEPT meeting; Douglas v Calif Office of Admin Hearings 64
IDELR 300 (ND Calif 1/21/15) Court found that HO exceeded his authority by ordering
an increase from a district in OT hours for a student as a medical necessity where state
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law and an interagency agreement gave state Department of Health responsibility for
providing OT that is medically necessary and gave Health department sole authority to
determine medical necessity. (LEA provides OT that is educationally needed but not
medically necessary) HO lacked authority to review health department’s determination
concerning medical necessity. (?? Supremacy clause); Dept of Health Care Services v
Office of Admin Hearings 69 IDELR 40 (Calif Ct App 11/29/16) Fact that Department of
Health was responsible for providing “medically necessary” OT to a child with cerebral
palsy did not justify its unilateral decision to modify the amount and type of services in
an IEP
8).

transportation Midd-West Sch Dist (JG) 113 LRP 48545 (SEA Penna

10/2/13) HO ruled that where bus transportation offered by school district was sufficient
to permit the student to benefit from SpEd, no violation of IDEA;; VS by Sisneros v
Oakland Unified Sch Dist 65 IDELR 234 (ND Cal 5/28/15) Court denied SD motion to
dismiss parent §504 action for bullying student with a severe intellectual disability on
school bus. SD claimed no knowledge because bus was run by a contractor, but
complaint alleged that bus driver told parent she had contacted SD officials but got no
response; Derek H by Rita H v Dept of Educ, State of Hawaii 66 IDELR 285 (D Haw
12/29/15) adopted by Ct @ Mgst @ 116 LRP 19. Mgst recommended no reimbursement
for transportation where parent did not show that travel by taxi was educationally
necessary; Ruby J ex rel LL v Jefferson County Bd of Educ 66 IDELR 38 (ND Ala
8/17/15)@n.21: Where parent offered to provide transportation, SD did not violate IDEA
by allowing her to transport student to both school and extracurricular activities; Oconee
County Sch Dist v AB by LB 65 IDELR 297 (MD Ga 7/1/15) Court affd HO decision
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requiring SD to provide student with a trained school bus aide. The teenager with
profound physical and intellectual disabilities had a life-threatening seizure disorder for
which he needed access to a particular drug within 5 minutes of a seizure. The related
services of transportation and medical services were necessary for the student to
receive FAPE; JL by Leduc & Salaman v Wyoming Valley West Sch Dist 68 IDELR 130
(MD Penna 8/29/16) Court dismissed IDEA/504/1983 claims that bus driver improperly
used a mechanical restraint on a ten year old student for failure to exhaust;
9).

parent counselling: JL & JF ex rel CC c NYC Dept of Educ 65 IDELR

137 (SDNY 3/31/15) Failure to include parent counselling violated state law but no
denial of FAPE; DN ex rel GN v NYC Dept of Educ 65 IDELR 34 (SDNY 3/3/15) (same
TC & AC ex rel AC v NYC Dept of Educ 68 IDELR 137 (SDNY 8/24/16) Failure to
include parent trainings as a related service, harmless;
10).

Speech: District of Columbia Public Schs 111 LRP 76506 (JG) (SEA DC

9/23/11) HO ruled that speech language therapy is required where it is required to assist
the student in benefitting from special education; LO ex rel KT v NYC Dept of Educ 822
F.3d 95, 67 IDELR 225 (2d Cir 5/20/16) Second Circuit held that the cumulative effect of
multiple procedural violations (even if harmless themselves) constituted a denial of
FAPE (IEPT failed to review evaluative data, no fba, insufficient speech therapy and
insufficient goals); DeKalb County Bd of Educ v Manifold ex rel AM 65 IDELR 268
(ND Ga 6/16/15) Court ruled that SD did not violate IDEA by removing speech language
therapy from her IEP where her speech was now comparable to her peers; Kimi R by
Malia V v Dept of Educ, State of Hawaii 65 IDELR 12 (D Haw 2/4/15) IEP goals for a
student with Rett Syndrome were appropriate. Parent wanted speech articulation goals,
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but speech pathologist testified that student’s performance was commensurate with her
cognitive abilities; Derek H by Rita H v Dept of Educ, State of Hawaii 66 IDELR 285 (D
Haw 12/29/15) adopted by Ct @ Mgst @ 116 LRP 19. Mgst recommended
reimbursement for private speech therapy where speech was a related service on IEP Sch
Dist of Philadelphia v Williams ex rel LH 66 IDELR 214 (ED Penna 11/20/15) SD
failure to provide adequate speech was a denial of FAPE; Meares v Rim of the World Sch
Dist 66 IDELR 39 (CD Calif 8/13/15) Failure to provide 3 hours of speech therapy by SD
not material where student had academic success; TC & AC ex rel AC v NYC Dept of
Educ 68 IDELR 137 (SDNY 8/24/16) IEP provided adequate speech language services;
LHM v Arizona Dept of Educ 68 IDELR 41 (D Ariz 7/16/16) SD denied FAPE to a
preschool student where it did not consider any peer-reviewed research when deciding
the number of minutes of speech in the IEP; JL by YL v Manteca Unified Sch Dist 68
IDELR 17 (ED Calif 6/14/16) Court affd HO conclusion that student needed direct
speech therapy to benefit from SpEd; Damarcus S by KS v Dist of Columbia 67 IDELR
239 (DDC 5/23/16) Court found denial of FAPE where SD reduced amount of speech
therapy despite a lack of progress;
11).

1:1 aide: In re Student With a Disability (JG) 116 LRP 25097 (SEA WV

6/18/15) Relief awarded for LRE violation was an order requiring that the student’s
program include at least one general ed class with appropriate curriculum modifications
with a 1:1 aide; HW & HG ex rel MW v NY State Educ Dept 65 IDELR 136 (EDNY
3/31/15) Court reversed SRO and awarded reimbursement where SD placed student in a
larger class without a 1:1 aide after he had struggled in a smaller class = denial FAPE;
ML by YL & CL v NYC Dept of Educ 65 IDELR 96 (EDNY 3/27/15) Parent demand for
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a 1:1 aide was rejected where court found that student had received FAPE; Sch Dist of
Philadelphia v Williams ex rel LH 66 IDELR 214 (ED Penna 11/20/15) SD committed
material failures to implement IEP where it failed to provide 1:1 aide required by IEP;
Meares v Rim of the World Sch Dist 66 IDELR 39 (CD Calif 8/13/15) Failure of 1:1 aide
to keep up with student on extracurricular mountain biking was not a failure to
implement. Mountain biking was not necessary for a 17 year old with autism to receive
FAPE and 1:1 aide in IEP was only for classroom and not extra-curricular activities.
Even if implementation failure, it was not material; but see Mears v Rim of the World
Sch Dist 69 IDELR 38 (CD Calif 9/2/16) Court ruled that student did not require a male
1:1 aide fit enough to keep up with him on mountain bike to receive FAPE, but student
was entitled to a competent male aide under IDEA regs re non-discrimination in extracurricular activities. (??);

GS & AS ex rel KS v NYC Dept of Educ 68 IDELR 154

(SDNY 9/19/16) Court rejected parent argument that student did not need 1:1 aide; MT
ex rel NM v NYC Dept of Educ 68 IDELR 65 (SDNY 8/5/16) Court aff’d SRO
conclusion denying reimbursement and rejecting parent claim that student needed 1:1
paraprofessional;
g. Other Placement Issues
1.) CS by Julia V v Lansing Sch Dist #158 115 LRP 31079 (ND Ill
1/23/15) quoting John M, court held that a stay put educational placement falls
somewhere between the physical school attended by the child and the abstract goals
of his IEP and courts use a fact-driven approach to determine whether a change of
placement has occurred; JL & JF ex rel CC c NYC Dept of Educ 65 IDELR 137 (SDNY
3/31/15) SD did not violate IDEA by failing to give notice that the summer site of the
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student’s ESY had changed because unlike placement parents have no right to participate
in location decisions; KB by Brown v Dist of Columbia 66 IDELR 63 (DDC 9/8/15)
Transfer without fundamental change in services is a change of location and not a change
of educational placement;
2). But see, DM & LM ex rel EM v New Jersey Dept of Educ 801 F.3d
205, 66 IDELR 93 (Third Cir 9/10/15) The question of what constitutes a change of
educational placement for stay put purposes is necessarily fact specific. Here the court
found that the record was not particularly developed (eg. No IEP in the record.) The court
ruled that the safest course was to keep the student in her current school as stay put until
court below rules on parent’s claim vs SEA re its approval process for private school
programs. (SEA had downgraded approval of the private school in question for LRE
concerns claiming this was merely a change of location not a change of placement; court
disagreed finding that services were intertwined with location.);
h. Transition
1. Questions & Answers on IEPs, Evaluations & Reevaluations 111 LRP 63322
(OSERS 9/1/11) OSERS revised the Q & A document.

See especially regarding

transition: an IEPT can combine training and education goals but separate goals for
employment still need to be developed;

Questions and Answers on Secondary

Transition 57 IDELR 231 (OSERS 9/1/11) OSERS revised the Q & A document
concerning transition.
2.

Garris v Dist of Columbia 68 IDELR 194 (DDC 9/28/16) adopting Mgst @

115 LRP 40842. Transition plan was flawed, but it was a harmless procedural error; LB
& FB ex rel JB v NYC Dept of Educ 68 IDELR 195 (SDNY 9/27/16) Court denied
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reimbursement where transition plan was vague and generic, but the IEP as a whole
remedied any deficiencies; MM ex rel JS v NYC Dept of Educ 65 IDELR 103 (SDNY
3/7/15) SD failure to conduct an assessment of student’s post-secondary transition needs
was harmless procedural violation where IEP sufficiently addressed the student’s
transition needs; Contrast, Joaquin v Friendship Public Charter Sch 66 IDELR 64 (DDC
9/3/15) LEA’s failure to provide transition services to a teenager was a substantive not
a procedural violation of IDEA. It was also a material failure to implement his IEP.(?)
3. FL & ML ex rel FL v NYC Dept of Educ 67 IDELR 266 (SDNY 6/8/16)
transition plan adequate; KP & CP v. Salinas Union HS Dist 67 IDELR 172 (ND Calif
4/8/16) transition plan adequate; JM & NM ex rel LM v NYC Dept of Educ 67 IDELR
153, 171 F.Supp.3d 236 (SDNY 3/21/16) Although parent identified deficiencies, overall
transition plan was a good one;
4. JM by Mandeville v Dept of Educ, State of Hawaii 69 IDELR 31 (D Haw
12/1/16) IDEA only requires transition services for post-secondary activities not
transferring from private school; ML by YL & CL v NYC Dept of Educ 65 IDELR 96
(EDNY 3/27/15) (same);AM ex rel EH v NYC Dept of Educ 66 IDELR 243 (SDNY
12/7/15) Failure to develop transition plan from private school not a violation; Kornblut
ex rel LK v Hudson City Sch Dist Bd of Educ 66 IDELR 66 (ND OH 9/2/15) (same); FB
& EB ex rel LB v NYC Dept of Educ 66 IDELR 94 (SDNY 9/21/15) No transition plan
required for a change of schools by an autistic student.
5. CW & WW ex rel WW v City Sch Dist of City of NY 67 IDELR 186 (SDNY
3/22/16)

Court was troubled by failure of SD to invite student with intellectual

disability to IEPT meeting where post-secondary transition was addressed, Court ruled
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that the procedural violation was harmless where transition plan included the student’s
preferences and interests.
6. Conklin by Conklin v Jefferson County Bd of Educ 68 IDELR 122 (NDWV
9/1/16) Court denied SD motion to dismiss parent 504/ADA/1983 claims where SD
placed student on homebound services after teacher choked student and pushed him into
a bookcase. Placement caused student anxiety and humiliation and deprived him of the
benefits of transition.
i. IEP & Behavior/BIP/FBA
1. Sneitzer v Iowa Dept of Educ, et al 796 F.3d 942, 66 IDELR 1 (8th Cir
8/7/15) Eighth Circuit ruled that SD appropriately addressed the student’s behavioral
and emotional needs after she had been raped.
2. LO ex rel KT v NYC Dept of Educ 822 F.3d 95, 67 IDELR 225 (2d Cir
5/20/16) Second Circuit held that the cumulative effect of multiple procedural violations
(even if harmless themselves) constituted a denial of FAPE (IEPT failed to review
evaluative data, no fba, insufficient speech therapy and insufficient goals);
3. AG by Grundermom v Paradise Valley Unified Sch Dist #69 815 F.3d
1195, 67 IDELR 79 (9th Cir 3/3/16) Ninth Circuit ruled that a parent could make out a
showing of §504 deliberate indifference where teacher noted the need for behavioral
support and parents had requested a behavioral aide;
4.

Dear Colleague Letter 68 IDELR 76 (OSERS & OSEP 8/1/16)

OSERS/OSEP noted that recent data showed that students with disabilities may not be
receiving appropriate behavior interventions, supports and other strategies in their
IEPs. Instead, SDs are over-utilizing suspension and other disciplinary removals.
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OSERS/OSEP strongly objected to the description of the ten day period under IDEA as
FAPE “free days” which might discourage early use of behavior supports.
5. Letter to Mc Williams 66 IDELR 111 (OSEP 7/16/15) An SEA may
not refuse to investigate a state complaint alleging a failure to implement a bip which is
part of an IEP just because it was not created following an MDR. Failure to implement a
bip is an alleged violation of Part B of IDEA and is a proper issue for a state complaint.
Also not relevant if the bip is in supplemental aids and services rather than in goalsfailure to implement a bip is grounds for a state complaint.
6. District of Columbia Public Schs (JG) 111 LRP 70473 (SEA DC
4/30/11) HO ruled that IDEA does not guarantee the results of a bip or IEP regarding
behaviors Instead it requires that an IEP be reasonably designed to address behaviors
that interfere with learning and here bip was appropriate;; DN ex rel GN v NYC Dept of
Educ 65 IDELR 34 (SDNY 3/3/15) No fba not a violation of IDEA where bip adequately
addresses student behaviors.
7. Midd West Sch Dist 112 LRP 45128 (JG) (SEA Penna 8/25/12) where a
student’s behaviors interfere with her learning or that of other students, the IEPT must
address the behaviors; AM ex rel EH v NYC Dept of Educ 66 IDELR 243 (SDNY
12/7/15) Where fba/bip managed behaviors they were appropriate; JL & JF ex rel CC c
NYC Dept of Educ 65 IDELR 137 (SDNY 3/31/15) Where IEP adequately addressed the
student’s behaviors, no fba required to receive FAPE; TY & KY ex rel TY v NYC Dept
of Educ 68 IDELR 182 (EDNY 9/30/16)adopting Mgst @ 116 LRP 37325. IEP
adequately addressed student’s behavioral needs; JL by KL & KL v Lower Merion Sch
Dist 68 IDELR 12 (ED Penna 6/20/16) (same)
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8. AW & NW ex rel BW v Bd of Educ of the Walkill Central Sch Dist 68
IDELR 164 (NDNY 9/12/16) Court ruled that SD denied FAPE where student’s IEPs did
not address his problem behaviors; LH v Mill Valley Sch Dist 67 IDELR 259 (ND Calif
6/7/16) deliberate indifference established for §504 where student had intense behavior
issues and SD provided little support and had uncredentialed aides remove him from
class when disruptive; SB ex rel NJB v Murfreesboro City Schs 67 IDELR 117 (MD Tex
3/11/16) SD denied FAPE by failing to provide student with behavior services; EH ex rel
MK v NYC Dept of Educ 67 IDELR 61 (SDNY 2/16/16) Student’s bip was inadequate
and because student’s educational progress was impeded by his behaviors, the procedural
violation was actionable;
9. Garris v Dist of Columbia 68 IDELR 194 (DDC 9/28/16) adopting
Mgst @ 115 LRP 40842. Court affd HO ruling that bip = appropriate and FAPE provided
with IEP adequate to address student’s truancy; YA ex rel SG v NYC Dept of Educ 69
IDELR 76 (SDNY 9/21/16) Court ruled that SD was not required to conduct fba or
develop bip where behaviors were temporary, not severe and caused by medication; GS
& AS ex rel KS v NYC Dept of Educ 68 IDELR 154 (SDNY 9/19/16) SD’s fba, bip and
IEP adequately addressed the student’s behavioral needs; LB & JB ex rel SB v KatonahLewisboro Union Free Sch Dist 68 IDELR 157 (SDNY 9/14/16) fba/bip properly
addressed student’s behaviors; FL & ML ex rel FL v NYC Dept of Educ 67 IDELR 266
(SDNY 6/8/16) bip was adequate; NT v Garden Grove Sch Dist 67 IDELR 229 (CD Calif
5/19/16) SD adequately responded to student’s behaviors; Reyes ex rel EM v Marra
Independent Sch Dist 67 IDELR 33 (WD Tex 2/2/16) Court found that SD efforts to
manage student’s behaviors were appropriate; even though he did not master all IEP
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behavior goals, SD undertook expansive measures including two full time aides to
control student’s aggressive behaviors.
10. Kornblut ex rel LK v Hudson City Sch Dist Bd of Educ 66 IDELR 66
(ND OH 9/2/15) fba/bip is only required in discipline scenario when misconduct is a
manifestation. Here bip not required. JL by KL & KL v Lower Merion Sch Dist 68
IDELR 12 (ED Penna 6/20/16) (same)
11. Miller ex rel IM v Monroe Sch Dist 67 IDELR 32 (WD Wash 2/3/16)
Court denied SD motion to dismiss and found that parents stated a claim for 504/ADA
where teachers ignored strategies on bip of 8 year old student with autism and instead
placed him in seclusion.
12. Department of Educ State of Hawaii v Leo W by Veronica W 69
IDELR 59 (D Haw 12/29/16) SD failure to conduct a behavioral assessment at parent
request was a procedural violation, but harmless where student’s behaviors at home did
not occur at school; ML by YL & CL v NYC Dept of Educ 65 IDELR 96 (EDNY
3/27/15) Failure of IEPT to quantify the frequency and duration of the student’s
problem behaviors was a procedural violation but harmless where fba/bip and IEP
adequately addressed the student’s behaviors = harmless. Contrast,

Cobb County Sch

Dist v DB by GSB & KB 66 IDELR 134 (ND Ga 9/28/15) Parent was entitled to an IEE
at public expense where fba by SD failed to collect data re consequences of behavior
and failed to base hypotheses upon data; Procedural violations of not providing an fba
and parent counselling (required by state law) were harmless and not actionable; LWL &
EL ex rel CL v Pelham Union Free Schs 66 IDELR 241 (SDNY 12/9/15)(same); LB &
ZB ex rel BB v NYC Dept of Educ 67 IDELR 113 (SDNY 3/17/16)(same);
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13. Joaquin v Friendship Public Charter Sch 66 IDELR 64 (DDC 9/3/15)
Where departures form student’s bip were not material, no violation of IDEA.
14. Also see the section above on Seclusion and Restraints
j. Services Not Based Upon Category
1. Midd West Sch Dist 112 LRP 45128 (JG) (SEA Penna 8/25/12) One of
the fundamental concepts of the IDEA is that each child with a disability should receive
an IEP that is individualized to his needs. The IDEA does not concern itself with labels
but whether a student with a disability is receiving a free and appropriate public
education. A disabled child's IEP must be tailored to the unique needs of that particular
child. The child's identified needs, not the child's disability category, determine the
services that must be provided to the child; Shamokin Area Sch Dist (JG) 116 LRP 27569
(SEA Penna 5/9/16) HO rejected parent lawyer argument that the student should have an
additional category of eligibility because it misses the point. Student was already
eligible and category does not determine services.
2. Tyler J by Cheryl Ann & Kevin J v Dept of Educ, State of Hawaii 65
IDELR 45 (D Haw 2/24/15) Where student was already eligible under the category of
OHI, parent argument that he should also be categorized as autistic was irrelevant; Jason
O & Jill O ex rel Jacob O v Manhattan Sch Dist #114 67 IDELR 142 (ND Ill 3/29/16)
Category of disability has no effect upon placement; ; LB & ZB ex rel BB v NYC Dept
of Educ 67 IDELR 113 (SDNY 3/17/16) Whether student was correctly labeled was
irrelevant; the proper inquiry was whether the IEP was properly tailored to meet
student’s needs; Contrast, Sch Bd of City Of Suffolk v Rose ex rel CAR 66 IDELR 137
(ED Va 9/22/15) Although as a general rule services are far more important than

224

disability category, here misidentification violated IDEA because it affected the
student’s inappropriate placement and was done because of acrimonious relationship
with parent advocate
3.

CR & AR ex rel LR v NYC Dept of Educ 68 IDELR 225 (SDNY

9/30/16) Court rejected parent argument that student’s 12:1+1 placement was based upon
student’s IDEA classification where placement was appropriate to meet student’s needs.
4.

Sch Dist of Philadelphia ex rel AH 67 IDELR 170 (ED Penna

4/12/16) Court reversed HO and ruled that parent was entitled to IEE at public expense.
IDEA does not require parent to show substantive harm resulted from a flawed
evaluation. Thus when an SD evaluation misclassified the student as having an
intellectual disability, parent was entitled to an IEE at public expense even though IDEA
classification has no bearing upon the substantive appropriateness of an IEP.
k. Assistive Technology
1.
IDELR
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Dear Colleague Letter and Frequently Asked Questions 64
(OCR/OSERS

+

DOJ

11/12/14)

The agencies issued joint guidance about the rights of public elementary and secondary
students with hearing, vision, or speech disabilities to effective communication. The
guidance is intended to help schools understand and comply with federal legal
requirements on meeting the communication needs of students with disabilities. The
document covers the requirements of IDEA as well as the ADA effective
communication requirement. The guidance discusses when auxiliary aids and services
must be provided and concludes with dispute resolution mechanisms available if parents
disagree with school decisions. The guidance consists of the following documents which

225

