Before the

Administrative Hearing Commission

State of Missouri

ROBERT L. and GAIL L. ELLIS,
)




)



Petitioners,
)




)


vs.

)

No.05-1124 RV



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION

We deny the claim for refund of sales tax made by Robert L. and Gail L. Ellis because no law provides for such a refund.  


On July 18, 2005, the Ellises filed a petition appealing the Director of Revenue’s denial of a claim for a refund of tax paid on a replacement motor vehicle.  On July 25, 2005, the Director filed a “Motion for Judgment on the Pleadings.”  Our Regulation 1 CSR 15-3.440(3)(B)3 provides that we may decide this case in the Director’s favor if the Ellises’ petition pleads facts showing that the law requires us to deny their refund claim.  


The Ellises filed their response on August 15, 2005, which, together with their petition, asserts the following facts.
Findings of Fact

1. The Ellises owned a 2003 Envoy.  
2. On March 12, 2005, another vehicle broadsided the 2003 Envoy, damaging it in an amount of over $9,300 and reducing its trade-in value.  On March 16, 2005, the other driver’s insurance company paid $9,309.24 in insurance proceeds to the Ellises for repairs at Lackey Body Shop.  
3. The Ellises paid the proceeds toward a new motor vehicle (“the new vehicle”) and paid sales tax of $486.41 on that purchase.  They filed a claim for refund of the $486.41 in sales tax with the Director.  The Director denied that claim by letter dated May 16, 2005.  
Conclusions of Law

We have jurisdiction to hear the Ellises’ petition.
  The Ellises have the burden of proving that the Director must refund the tax.
  The Director argues that the Ellises’ allegations show that the law allows no refund.  Unless the statutes expressly provide for a refund, the Ellises have no right to it, the Director has no authority to pay a refund out, and this Commission has no jurisdiction to order one.
  

Sales tax on the purchase of a motor vehicle is calculated on the purchase price.
  Under certain circumstances, the law taxes less of the purchase price if the new vehicle replaced the 2003 Envoy.  If those circumstances are present, a refund may be due.  

The circumstances that the Ellises must show are set forth at § 144.027.1:
 
When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value 
of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased . . . within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]
(Emphasis added.)  The Ellises did not apply proceeds from a total loss to the new vehicle’s purchase and do not allege that they replaced it.  Therefore, § 144.027.1 provides no tax relief for them.    

The Ellises also ask that we consider their insurance proceeds as a down payment on the new vehicle, but no law provides tax relief for making a down payment.  Section 144.025.1
 allows a tax break for trading in a vehicle that the taxpayer is replacing:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the . . . tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  
(Emphasis added.)  The Ellises do not allege that they traded in the 2003 Envoy; they allege that they suffered a loss in the trade-in value of their 2003 Envoy that the insurance proceeds do not address.  For persons who elect not to trade in, § 144.025.1 also applies that tax break when the buyer separately sells the vehicle being replaced:

This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

(Emphasis added).  The Ellises do not allege that they sold the 2003 Envoy.  Therefore, § 144.025.1 provides no tax relief for them.  

We grant the Director’s motion and deny the Ellises’ claim for a refund.  

SO ORDERED on August 23, 2005.



________________________________




JOHN J. KOPP



Commissioner

	�Section 621.050.1.  Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.  





	�Section 621.050.2.   





	�Community Federal Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 797 (Mo. 1988).





	�Sections 144.020 and 144.440.  





	�The Ellises did not identify this or any other basis for their claim by checking any of the boxes on the Director’s form.  The affidavit attached to the Ellis’ claim form suggests that casualty loss is the basis of their claim, and the Director denied it on that basis.  


	�The failure to raise a theory to the Director bars us from granting relief on it.  St. Louis Southwestern Ry. Co. v. State Tax Comm'n, 713 S.W.2d 830 (Mo. banc 1986).  We discuss this provision in the interest of a full explanation to these taxpaying citizens.  





