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DECISION 


Caring Hearts Adult Services Center (“Caring Hearts”) is subject to repayment of  $23,598.4
 in Medicaid reimbursement for failure to keep adequate records and for improper billing.

Procedure


Caring Hearts filed a complaint on December 7, 2011, and an amended complaint on December 23, 2011, challenging a November 30, 2011 recoupment action of the Missouri Department of Social Services (the “Department”), wherein the Department sought to recoup $85,258.40 in MO HealthNet payments made to Caring Hearts.  The Department answered the amended complaint on January 27, 2012.  We held a hearing in the case on June 8, 2012.  The 
Department was represented by Matthew Laudano, Assistant Attorney General; Caring Hearts was represented by Kevin J. Dolley, Esq.
Ruling on Petitioner’s Motion to Strike/Motion to Dismiss

We took with the case an oral motion made by Caring Hearts at the commencement of the hearing that sought to strike the Department’s defenses as to certain billing errors of Caring Hearts cited in the Department’s overpayment letter and raised in the Department’s answer.  Caring Hearts contends the Department’s corporate designee, Kimberly Burnham, when deposed and asked to address the basis of the billing errors cited as “Error B” and “Error C,” testified she did not know.
  On this basis, Caring Hearts moved to strike any evidence submitted by the Department at the hearing that attempts to offer any explanation of these billing errors beyond that which was offered by its corporate designee.  Caring Hearts made a running objection to each attempt by the Department to explain its basis for its finding of billing errors, contending the Department’s failure to provide this information violated Caring Hearts’ constitutional due process rights to notice and a fair hearing.  We overrule Caring Hearts’ motion and evidentiary objections.

Because of the remedy it seeks, we consider Caring Hearts’ motion to strike within the context of Mo. S.Ct.R. 61.01(g), a discovery rule made applicable to cases before this Commission pursuant to  Regulation 1 CSR 15-3.420(1).  Under that rule, if a party fails to answer a question in a deposition, the proponent of the question may move for an order compelling an answer.   If the motion to compel is granted and the person ordered to respond fails to comply, “…upon motion and reasonable notice to the other parties and all persons affected thereby, [the Commission] may make such orders in regard to the failure as are just, 
and, among others, it may take any action authorized under Rule 61.01(d).”
  Sanctions under Rule 61.01(d) include:
(1) An order refusing to allow the disobedient party to support or oppose designated claims or defenses or prohibit the disobedient party from introducing designated matters in evidence.

(2) An order striking pleadings or parts thereof or staying further proceedings until the order is obeyed or dismissing the action or proceeding or any part thereof or, rendering a judgment by default against the disobedient party[.]


As the Department pointed out at the hearing, Caring Hearts’ objection is untimely.  To avail itself of the sanctions available under Rule 61.01(d), Caring Hearts should have first sought to compel Burnham’s response to the deposition questions; had it done so, we would have been in a position to order her to answer or sanction her for failing and refusing to do so.  Having failed to seek to compel the Department’s designee to answer, Caring Hearts cannot now evoke the sanctions of Rule 61.01(d) without notice to the Department and after all discovery has been completed.  

To the extent Caring Hearts asserts the Department’s failure to provide, in the course of discovery or otherwise, a full explanation of the facts supporting its determination of billing errors, and that such failure worked to deny Caring Hearts of its right to due process, we have no authority to make such a determination.
  Caring Hearts has raised this constitutional issue and may pursue it before the courts.

Findings of Fact 
1. Caring Hearts is a Missouri limited liability company with its primary place of business at 9525 Lackland Road, St. Louis, Missouri.  
2. Caring Hearts is enrolled in the Missouri Title XIX (Medicaid) adult day health care services program, which is administered by the Department.
3. The Missouri Medicaid Audit and Compliance Unit (“MMACU”), a unit of the Department, conducted a post-payment review of Caring Hearts’ Medicaid claims for dates of services from January 3, 2011, through June 3, 2011.  
4. On July 25, 2011, Department employees Kimberly Burnham, Elizabeth Short, and Michelle Johnson arrived at Caring Hearts to collect records necessary for its review.  Caring Hearts was presented with a list of MO HealthNet participants who were the subjects of review.
5. On that date, the Department’s employees met with Dana Carey, owner of Caring Hearts.  Burnham reviewed with Carey a document entitled “Adult Day Health Care Information,” which Carey reviewed and signed.  Burnham also reviewed with Carey a document entitled “Billing Checklist.”  Carey provided information responsive to questions on that document to the Department, and signed it.
6. In the course of that visit, Burnham also provided Carey with a document disclosure statement, which Carey read, initialed, and signed.
7. Burnham also provided Carey with a document requesting information on certain employees of Caring Hearts.
8. On July 25, 2011, Carey indicated to the Department that Caring Hearts had “received the attached list of claims, MO HealthNet participants and/or employees, and underst[ood] that [it was] requested to disclose all documents supporting billings submitted to [Mo HealthNet Division] or its agents for services billed for these claims and/or participants in their entirety.”
  Carey signed the document, indicating she “had produced and disclosed all records, in their entirety, to the above State agency as required by 13 CSR 70-3.030(3)(A)4.”
9. Burnham received several documents submitted by Caring Hearts as a result of the review, which were scanned by the Department onto a compact disc and retained in that form.
10. On November 30, 2011, the Department notified Caring Hearts of the results of its post-payment review in a written decision letter (the “overpayment letter”).  Specifically, the Department found Caring Hearts was overpaid by $85,258.40 due to billing errors identified in the letter and its attachments.
11. The overpayment letter had two attachments.  The first, Attachment A, described the incorrect billing procedures identified in the audit, assigning to each type of error an error code of  “A,” “B,” or “C.”  The second attachment, Attachment B, consisted of a spreadsheet that listed the claims reviewed by the audit, identifying each by participant’s name, I.D. number, date of service, date paid, amount paid, amount of overpayment, and error/no error (indicated by an alpha character).
12. The overpayment letter and attachments were, according to the overpayment letter, Caring Hearts’ “official notice of the claims incorrectly submitted and the total overpayment resulting from these errors.”

13. In the overpayment letter and attachments, an error “A” indicates the Department’s audit concluded Caring Hearts had no full-time nurse on staff for the claim submitted and paid.
14. An error “B” in the overpayment letter and attachments indicated a claim where the Department’s audit concluded Caring Hearts had billed for services for which no documentation was found in its records to support the services billed.
15. An error “C” in the overpayment letter and attachments referred to the Department’s conclusion in its audit that Caring Hearts had billed more than one unit of service 
per single date of service.  An adult day health care provider may not properly claim more than one unit of service per participant per day.
16. Upon seeking recoupment from Caring Hearts of the $85,258.40 claimed in the overpayment letter, the Department paid to the federal Department of Health and Human Services sixty percent of that amount, or $51,155.04.
17. Caring Hearts employed one licensed practical nurse, Bernice Perry, during the period covered by the audit.  Perry worked four-hour shifts, two days per week, from January, 2011 to June, 2011, and was available by cell phone and home phone to Caring Hearts on days she was not scheduled to come into the facility or in the event of an emergency.  Perry resides approximately seven to ten minutes from Caring Hearts.
18. Caring Hearts appealed the Department’s determination of billing errors for the audit period January 3, 2010 to June 3, 2011 in a complaint filed with this Commission on December 7, 2011.
19. Caring Hearts was overpaid for the following clients in the following amounts for the reasons listed:
	Name
	First Service Date
	Last Service Date
	Error Code
	Overpaid

	SJ
	01/03/2011
	01/05/2011
	B
	206.40

	LM
	01/03/2011
	01/06/2011
	B
	275.20

	CS
	01/03/2011
	01/05/2011
	B
	206.40

	VB
	01/04/2011
	01/06/2011
	B
	206.40

	EH
	01/04/2011
	01/04/2011
	B
	  68.80

	MC
	01/07/2011
	01/07/2011
	B
	  68.80

	LM
	01/07/2011
	01/07/2011
	B
	  68.80

	JB
	01/10/2011
	01/10/2011
	B
	  68.80

	VL
	01/10/2011
	01/10/2011
	B
	  68.80

	JB
	01/12/2011
	01/14/2011
	B
	206.40

	MC
	01/12/2011
	01/14/2011
	B
	206.40

	DH
	01/12/2011
	01/14/2011
	B
	206.40

	CH
	01/12/2011
	01/14/2011
	B
	206.40

	RJ
	01/12/2011
	01/14/2011
	B
	206.40

	VL
	01/12/2011
	01/14/2011
	B
	206.40

	
	
	
	
	

	CS
	01/12/2011
	01/14/2011
	B
	206.40

	EH
	01/13/2011
	01/13/2011
	B
	  68.80

	AI
	01/13/2011
	01/14/2011
	B
	137.60

	OM
	01/13/2011
	01/13/2011
	B
	  68.80

	CH
	01/14/2011
	01/14/2011
	B
	  68.80

	VB
	01/17/2011
	01/19/2011
	B
	206.40

	MC
	01/17/2011
	01/19/2011
	B
	206.40

	DH
	01/17/2011
	01/19/2011
	B
	206.40

	AI
	01/17/2011
	01/19/2011
	B
	206.40

	RJ
	01/17/2011
	01/19/2011
	B
	206.40

	SJ
	01/17/2011
	01/19/2011
	B
	206.40

	VL
	01/17/2011
	01/19/2011
	B
	206.40

	VM
	01/17/2011
	01/19/2011
	B
	206.40

	LM
	01/17/2011
	01/19/2011
	B
	206.40

	RS
	01/17/2011
	01/19/2011
	B
	206.40

	OM
	01/18/2011
	01/18/2011
	B
	  68.80

	CH
	01/21/2011
	01/21/2011
	B
	  68.80

	JB
	01/24/2011
	01/28/2011
	B
	344.00

	RB
	01/24/2011
	01/28/2011
	B
	344.00

	MC
	01/24/2011
	01/27/2011
	B
	275.20

	DH
	01/24/2011
	01/28/2011
	B
	344.00

	CH
	01/24/2011
	01/24/2011
	B
	  68.80

	RJ
	01/24/2011
	01/28/2011
	B
	344.00

	VL
	01/24/2011
	01/28/2011
	B
	344.00

	LM
	01/24/2011
	01/24/2011
	B
	  68.80

	OM
	01/24/2011
	01/28/2011
	B
	344.00

	VN
	01/24/2011
	01/28/2011
	B
	344.00

	CS
	01/24/2011
	01/24/2011
	B
	  68.80

	MS
	01/24/2011
	01/24/2011
	B
	  68.80

	RS
	01/24/2011
	01/28/2011
	B
	344.00

	EH
	01/25/2011
	01/25/2011
	B
	  68.80

	SJ
	01/25/2011
	01/26/2011
	B
	137.60

	MS
	01/25/2011
	01/28/2011
	B
	275.20

	VB
	01/26/2011
	01/28/2011
	B
	206.40

	CS
	01/26/2011
	01/26/2011
	B
	  68.80

	EH
	01/27/2011
	01/27/2011
	B
	  68.80

	CH
	01/28/2011
	01/29/2011
	B
	137.60

	JB
	01/31/2011
	01/31/2011
	B
	  68.80

	RB
	01/31/2011
	01/31/2011
	B
	  68.80

	MC
	01/31/2011
	01/31/2011
	B
	  68.80

	CH
	01/31/2011
	01/31/2011
	B
	  68.80

	MC
	02/04/2011
	02/04/2011
	B
	  68.80

	SJ
	02/04/2011
	02/04/2011
	B
	  68.80

	VM
	02/04/2011
	02/04/2011
	B
	  68.80

	CP
	02/04/2011
	02/04/2011
	B
	  68.80

	CS
	02/04/2011
	02/04/2011
	B
	  68.80

	SJ
	02/07/2011
	02/09/2011
	B
	206.40

	LM
	02/07/2011
	02/07/2011
	C
	275.20

	
	
	
	
	

	CS
	02/07/2011
	02/07/2011
	B
	  68.80

	EH
	02/08/2011
	02/08/2011
	B
	  68.80

	JB
	02/10/2011
	02/11/2011
	B
	137.60

	CH
	02/10/2011
	02/10/2011
	B
	  68.80

	SJ
	02/11/2011
	02/11/2011
	B
	  68.80

	JB
	02/14/2011
	02/18/2011
	B
	344.00

	MC
	02/14/2011
	02/17/2011
	B
	275.20

	CH
	02/14/2011
	02/18/2011
	B
	344.00

	RJ
	02/14/2011
	02/18/2011
	B
	344.00

	SJ
	02/14/2011
	02/18/2011
	B
	344.00

	VL
	02/14/2011
	02/18/2011
	B
	344.00

	LM
	02/14/2011
	02/18/2011
	B
	344.00

	VN
	02/14/2011
	02/18/2011
	B
	344.00

	EH
	02/15/2011
	02/15/2011
	B
	  68.80

	BM
	02/15/2011
	02/15/2011
	B
	  68.80

	VB
	02/16/2011
	02/18/2011
	B
	206.40

	CS
	02/16/2011
	02/16/2011
	B
	  68.80

	RS
	02/16/2011
	02/18/2011
	B
	  68.80

	BM
	02/17/2011
	02/17/2011
	B
	  68.80

	CS
	02/18/2011
	02/18/2011
	B
	  68.80

	JB
	02/21/2011
	02/24/2011
	B
	275.20

	MC
	02/21/2011
	02/24/2011
	B
	275.20

	AI
	02/21/2011
	02/24/2011
	B
	275.20

	VL
	02/21/2011
	02/24/2011
	B
	275.20

	VN
	02/21/2011
	02/24/2011
	B
	275.20

	MS
	02/21/2011
	02/24/2011
	B
	275.20

	BM
	02/22/2011
	02/22/2011
	B
	  68.80

	CP
	02/22/2011
	02/22/2011
	B
	  68.80

	VB
	02/23/2011
	02/24/2011
	B
	137.60

	MC
	02/25/2011
	02/25/2011
	B
	  68.80

	CH
	02/25/2011
	02/25/2011
	B
	  68.80

	CH
	02/25/2011
	02/25/2011
	B
	  68.80

	LM
	02/25/2011
	02/25/2011
	B
	  68.80

	CS
	02/25/2011
	02/25/2011
	B
	  68.80

	RB
	02/28/2011
	02/28/2011
	B
	  68.80

	CH
	02/28/2011
	02/28/2011
	B
	  68.80

	AI
	02/28/2011
	02/28/2011
	B
	  68.80

	VL
	02/28/2011
	02/28/2011
	B
	  68.80

	CP
	02/28/2011
	02/28/2011
	B
	  68.80

	RB
	03/01/2011
	03/01/2011
	B,C
	275.20

	MC
	03/01/2011
	03/04/2011
	B
	275.20

	EH
	03/01/2011
	03/01/2011
	B
	  68.80

	RJ
	03/01/2011
	03/04/2011
	B
	275.20

	SJ
	03/01/2011
	03/04/2011
	B
	275.20

	VN
	03/01/2011
	03/04/2011
	B
	275.20

	VB
	03/02/2011
	03/04/2011
	B
	206.40

	CS
	03/02/2011
	03/04/2011
	B
	206.40

	CH
	03/04/2011
	03/04/2011
	B
	  68.80

	
	
	
	
	

	RJ
	03/07/2011
	03/11/2011
	B
	344.00

	SJ
	03/07/2011
	03/09/2011
	B
	206.40

	VL
	03/07/2011
	03/11/2011
	B
	344.00

	VN
	03/07/2011
	03/07/2011
	B
	  68.80

	CS
	03/07/2011
	03/09/2011
	B
	206.40

	OM
	03/08/2011
	03/08/2011
	B
	  68.80

	VN
	03/08/2011
	03/11/2011
	B
	275.20

	VB
	03/09/2011
	03/11/2011
	B
	206.40

	CP
	03/09/2011
	03/10/2011
	B
	137.60

	BM
	03/10/2011
	03/11/2011
	B
	137.60

	CH
	03/11/2011
	03/11/2011
	B
	  68.80

	JB
	03/14/2011
	03/18/2011
	B
	344.00

	CH
	03/14/2011
	03/18/2011
	B
	344.00

	RJ
	03/14/2011
	03/16/2011
	B
	206.40

	SJ
	03/14/2011
	03/16/2011
	B
	206.40

	VL
	03/14/2011
	03/18/2011
	B
	344.00

	LM
	03/14/2011
	03/18/2011
	B
	344.00

	VN
	03/14/2011
	03/18/2011
	B
	344.00

	AI
	03/15/2011
	03/16/2011
	B
	137.60

	OM
	03/15/2011
	03/15/2011
	B
	  68.80

	BM
	03/15/2011
	03/15/2011
	B
	  68.80

	VB
	03/16/2011
	03/18/2011
	B
	206.40

	CS
	03/16/2011
	03/18/2011
	B
	206.40

	EH
	03/17/2011
	03/17/2011
	B
	  68.80

	BM
	03/17/2011
	03/17/2011
	B
	  68.80

	CP
	03/17/2011
	03/18/2011
	B
	137.60

	CH
	04/11/2011
	04/11/2011
	C
	344.00

	MS
	05/22/2011
	05/27/2011
	C
	137.60


	
	
	
	TOTAL
	$24,492.80


Conclusions of Law

We have jurisdiction over Caring Hearts’ appeal.
  We decide the issues de novo, and need not exercise our discretion in the same way as the Department in its underlying decision.
  We decide the petition by remaking the decision that Caring Hearts appeals.
  We decide whether Caring Hearts is liable for an overpayment or sanction and, if so, the amount of the overpayment and appropriate sanction.  We must do what the Department must do, and we may do what the 
Department may do.
  Caring Hearts has the burden of proof.
  The standard of proof is a preponderance of credible evidence.
 

The Department’s Regulation 13 CSR 70-3.030 states:

(3) Program Violations.


(A) Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons:

*   *   *


4.  Failing to make available, and disclosing to the Medicaid agency or its authorized agents, all records relating to the services provided to Medicaid recipients or records relating to Medicaid payments, whether or not the records are commingled with non-Title XIX (Medicaid) records. . . .  Copies of records must be provided upon request of the Medicaid agency or its authorized agents . . . .  Failure to make these records available on a timely basis at the same site at which the services were rendered . . . or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and payments shall constitute a violation of this section and shall be a reason for sanction. . . .

(Emphasis added).


The term “adequate documentation” is defined by administrative rule.
  Such documentation must include:

documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty. “Adequate medical records” are records which are of the type and in a form from which symptoms, conditions, diagnosis, treatments, prognosis, and the identity of the patient to which these things relate can be readily discerned and verified with reasonable certainty. All documentation must be made available at the same site at which the service was rendered. An adequate and complete patient record is a record which is legible, which is made contemporaneously with the delivery of the 
service, which addresses the patient/client specifics, which include, at a minimum, individualized statements that support the assessment or treatment encounter, and shall include documentation of the following information: 
1. First name, last name, and either middle initial or date of birth of the MO HealthNet participant;

2. An accurate, complete, and legible description of each service(s) provided;

3. Name, title, and signature of the MO HealthNet enrolled provider delivering the service. Inpatient hospital services must have signed and dated physician or psychologist orders within the patient’s medical record for the admission and for services billed to MO HealthNet. For patients registered on hospital records as outpatient, the patient’s medical record must contain signed and dated physician orders for services billed to MO Health Net. Services provided by an individual under the direction or supervision are not reimbursed by MO HealthNet. Services provided by a person not enrolled with MOHealthNet are not reimbursed by MO HealthNet;
4. The name of the referring entity, when applicable;

5. The date of service (month/day/year);

6. For those MO HealthNet programs and services that are reimbursed according to the amount of time spent in delivering or rendering a service(s) (except for services American Medical Association Current Procedural Terminology procedure codes 99291–99292 and targeted case management services administered through the Department of Mental Health and as specified under 13 CSR 70-91.010 Personal Care Program (4)(A)) the actual begin and end time taken to deliver the service (for example, 4:00–4:30 p.m.) must be documented;

7. The setting in which the service was rendered;

8. The plan of treatment, evaluation(s), test(s), findings, results, and prescription(s) as necessary. Where a hospital acts as an independent laboratory or independent radiology service for persons considered by the hospital as “nonhospital” patients, the hospital must have a written request or requisition slip ordering the tests or procedures;

9. The need for the service(s) in relationship to the MO HealthNet participant’s

treatment plan;

10. The MO HealthNet participant’s progress toward the goals stated in the treatment plan (progress notes);

11. Long-term care facilities shall be exempt from the seventy-two (72)-hour documentation requirements rules applying to paragraphs (2)(A)9. and (2)(A)10. However, applicable documentation should be contained and available in the entirety of the medical record;

12. For applicable programs, it is necessary to have adequate invoices, trip tickets/reports, activity log sheets, employee records (excluding health records), and training records of staff[.]

More specifically, adult day health care providers are required to 

…maintain adequate records fully documenting all adult health care services provided in accordance with provisions of 13 CSR 70-3.030 and shall maintain the following specific service and administrative records:

1. Each provider shall have its personnel policies in writing and there shall be a written position description for each job which specifies at least the qualifications for the job, a delineation of the tasks, to whom the person is responsible and the salary range;

2. Participant records—

A. Identifying information consisting of name, address, telephone number, sex, age; the name of the person to be notified in case of emergency; next of kin; travel directions between home and center when indicated; MO HealthNet identification number and identifying numbers related to other health care benefits; and participant religious preference;

B. Functional assessment, original and revised versions noting participant progress;

C. Assessment of the home environment if a home visit is made;

D. Individual participant plan of care;

E. Physician’s report, including admission medical assessment and subsequent additional information;

F. Daily records of attendance and services provided, as defined in paragraphs (3)(H)1.–14.;

G. Medications administration and drug reactions; and

H. Accident or incident reports[.]

Money paid a provider for services not verified by adequate records constitutes an overpayment.
  By definition, “overpayment” is “an amount of money paid to a provider by the Medicaid agency to which s/he was not entitled by reason of improper billing [or] lack of verification...[.]”
 

Error Code “A”

The Department had initially concluded from its audit of Caring Hearts’ records that it failed to have a registered or licensed practical nurse on staff available to participants at all times and readily available in the event of an emergency during its operating hours, as required by 
13 CSR 70-92.010(3)(F)3.D.

The Department’s Abandonment of 
Claims of Recoupment for Type A Errors
  
The Department’s November 30, 2011 overpayment letter sought recoupment based on errors it categorized as Type A, B, or C errors.  Then at the hearing, the Department announced it had changed its position with regard to Type A errors.  The Department first stated the change in its position at the June 8, 2012 hearing.  We reproduce the relevant portion of the transcript below:
MR. LAUDANO- Your Honor, as you know, a significant portion of this overpayment litigation has been about the available nurse requirements under the MO HealthNet rules. It’s my understanding that the initial overpayment that was issued out that’s litigated here includes essentially an error on every reviewed claim that was part of this audit.

The department wants to revise that position, and the position we want to revise it to is that for the periods of time where the nurse, Ms. Bernice Perry, was physically present in the facility and Petitioner’s records reflect that, we would take away, you know, Error A as to those claims. We would be happy to provide something to the Commission that would give us a claim-by-claim specificity of that, but essentially the department is just, you know, amending its litigation position to say that where Ms. Bernice Perry was in the facility and present during the review period, Error A will not stand.

COMMISSIONER NELSON- All right. I think it would be helpful to have something from the department that is line by line specified and quantifies that. Do you have any questions or objections to that supplementation of our record?

MR. DOLLEY- I’m not sure it’s a great idea to argue with it. You know, we certainly have a different view of the case. With that said, you know, if, for example, the calculation is incorrect, I mean, you know, we're --

COMMISSIONER NELSON:  The Commission has to make that final determination as to the calculation, but any guidance that the department wants to give us in terms of their quantification of what this difference makes, if any, I would be glad to see it and I think it would be helpful.

MR. DOLLEY:  Fair enough.[
]
We interpret this colloquy as the Department taking the position that when Perry was in the facility and present during the review period, it would not claim that Caring Hearts committed a type A violation.  This position was reiterated in Mr. Laudano’s July 5, 2012 letter to this Commission accompanying the itemized list of errors as alleged by the Department.  Mr. Laudano explained the Department’s position as follows:
At the conclusion of trial in this case, the Department informed the Commission that it would not seek recoupment sanctions against Petitioner for all of the errors identified in its answer as type “A.”  In its answer, the Department’s type “A” error (errors caused by Petitioner’s violation of 13 CSR § 70-92.010(3)(F)(3)(D), known at trial as the nursing regulation) covered all claims that made up the review because Petitioner—for all such claims—failed to employ a full-time nurse.  The document attached to this letter reflects the state of the Department’s review in light of it not seeking recoupment sanctions against Petitioner for claims wherein a nurse, though not employed full-time by Petitioner, worked at the facility that day.  The attachment shows a type “A” error only for days on which Petitioner’s nurse did not work at the facility.”

But in its brief filed September 5, the Department makes this statement:

The Department has decided not to pursue recoupment of any overpayments caused by type “A” errors in this case.  Error type “A in this case concerned Petitioner’s employment of a part-time nurse for the adult day health care facility.  With this error type removed from the recoupment action, the total value of the 
recoupment action (i.e., the value of errors “B” and “C” in this case) is $24,492.80.

Consistent with the first sentence of this statement, the Department did not brief the issue of whether the Department’s recoupment of Caring Heart’s alleged type A errors was appropriate in this case, but it did make such arguments for type B and C errors.  


But accepting this position raises another issue—how are payments tagged with both error code A and some other error code to be treated?  The Department’s position is stated, however indirectly, in its calculations.  To illustrate, consider the following figures, obtained from our analysis of the July 5 “Updated Attachment B:”
Total amount paid to Caring Heart- 





$85,259.00

Approved amount (amount not sought to be recouped)- 


$23,889.40

Unapproved amount (amount originally sought to be recouped)- 

$61,369.60

Portion of unapproved amount coded only as Error A- 


$36,876.80

Portion of unapproved amount coded as Error A and some other code- 
$60,681.80.

The Department asserts that when the correct adjustment is made, it is entitled to recoup $24,492.80.  This amount is consistent with eliminating the amounts coded only as Error A, while leaving amounts coded as Error A and some other letter as recoupable amounts, such as “A and B” or “A and C.”
  

We agree with this argument.  The removal of type A errors from consideration in this case does not invalidate every payment tagged as a type A error, but only the errors tagged only as type A.  For instance, a payment tagged with both type A and B errors still retains its type B tag, and if the tag and the underlying error are valid, the payment may still be properly recouped.  Caring Hearts did not object to the Department’s recalculation of the recoupment amount.
Error Code “B”

The Department’s audit disclosed 131 instances where Caring Hearts had no records whatsoever to support its claims for payment in violation of the requirements of 13 CSR 70-92.010(3)(E) and 13 CSR 70-3.030(A)(4) and (2)(A).  These instances were reflected in the Department’s overpayment letter and attachments as error code “B.”  


Caring Hearts contends the Department’s failure to provide any factual basis of the Department’s error determination deprived it of notice and thus was a violation of due process.  As we previously noted, we lack authority to determine constitutional issues; we must note, however, that such an argument clearly fails as to findings of error code “B.”  The Department provided as an attachment to the overpayment letter a claim-by-claim listing of each participant claim assigned error code “B” by claim number, and noted the amount disallowed by the Department.  This information was sufficient to allow Caring Hearts to confirm from its own records whether it had documentation for each disallowed claim.  A finding of “no documentation” is definitive.  No additional “factual basis” explanation was required; either Caring Hearts had documentation in its files or it did not.  

At the hearing, Caring Hearts presented no evidence it had met the adequate records requirements.  We find, therefore, that Caring Hearts failed to maintain adequate documentation in violation of 13 CSR 70-92.010(3)(E) and 13 CSR 70-3.030(3)(A) and (2)(A) as to the Department’s findings of error code “B” in the overpayment letter, which resulted in overpayment to Caring Hearts.
Error Code “C”

Adult day health care providers are paid for services in accordance with 13 CSR 70-92.010(4)(A), which states:

 (4) Reimbursement.

(A) Payment will be made in accordance with a fixed fee per unit of service, as defined and determined by the MO HealthNet Division, to be based on an efficient and economical provider of these services. Provider of service will receive the fixed fee for the appropriate time period as defined in paragraphs

(4)(A)1. and 2. Fees will be established for—

1. Units of service with a minimum duration of six (6) hours to a maximum of ten (10) hours; and

2. Units of service with less than six (6) hours with a minimum of three (3) hours.
Additionally, a provider is to document each claim in accordance with the adequate records requirements cited above as well as 13 CSR 70-3.020(9):
The provider is responsible for all services provided and all claims filed using her/his MO HealthNet provider identifier regardless to whom the reimbursement is paid and regardless of whom in her/his employ or services produced or submitted the MO HealthNet claim, or both. The provider is responsible for submitting proper diagnosis codes, procedure codes, and billing codes.  When the length of time actually spent providing a service (begin and end time) is required to be documented, the provider is responsible for documenting such length of time by documenting the starting clock time and the end clock time, except for services as specified pursuant to 13 CSR 70-91.010(4)(A), Personal Care Program, regardless to whom the reimbursement is paid and regardless of whom in the provider’s employ or services produced or submitted the MO HealthNet claim.

The Department concluded from its audit that Caring Hearts claimed reimbursement for providing units of service greater than the time accounted for in its records and documentation, which it noted in the overpayment letter as error code “C.”  Caring Hearts failed to refute the Department’s audit findings with records reflecting its compliance and thus failed to meet its burden of proof.  Therefore, we conclude Caring Hearts failed to adequately document its claims in accordance with 13 CSR § 70-3.020(9) and the adequate documentation requirements, and find the Department’s determination of overpayment due to type “C” errors to be correct.
Sanctions

Under the Department’s Regulation 13 CSR 70-3.030(5), the imposition of a sanction is discretionary: 

Imposition of a Sanction. 


(A) The decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency. . . .

The filing of the appeal vests the Department’s discretion in this Commission, but we are not required to exercise it in the same way the Department did.
  

Regulation 13 CSR 70-3.030(4) provides: 

Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (3) of this rule:

*   *   *

(B) Termination from participation in the MO HealthNet program for a period of not less than sixty (60) days nor more than ten (10) years;

(C) Suspension of participation in the MO HealthNet program for a specified period of time; 

(D) Suspension or withholding of payments to a provider;

(E) Referral to peer review committees including PSROs or utilization review committees; 

(F) Recoupment from future provider payments;

(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;

(H) Attendance at provider education sessions;

(I) Prior authorization of services;

(J) One hundred percent (100%) review of the provider's claims prior to payment;

(K) Referral to the state licensing board for investigation;

(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;

(M) Retroactive denial of payments[.]

Regulation 13 CSR 70-3.030(5)(A) provides the following guidelines for imposing a sanction: 

The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to MO HealthNet participants, or circumstances were such that the provider's behavior could have caused or contributed 

to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, 

practices potentially dangerous to patients and fraud are to be considered particularly serious;


2.  Extent of violations—The state MO HealthNet agency shall consider the extent of the violations as measured by, but not 

limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred[;] 


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, 
the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet 
program, any other governmental medical program, Medicare, or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the MO HealthNet agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions[.] 


Caring Hearts has not shown that any sanction other than recoupment is appropriate.  While there is no evidence of violations prior to the audit period, and no history of prior sanctions, the Department’s audit uncovered substantial overpayment to Caring Hearts involving numerous participants, occurring repeatedly throughout the audit period, due to the provider’s billing errors and failure to maintain adequate records.  We determine that the appropriate sanction is repayment of the amount of the overpayment as we have calculated it.

Calculation of Sanctions


As we previously noted, the Department abandoned its recoupment claim as to all errors identified in its answer as type “A,” and recalculated the amount of overpayment in a document filed with this Commission on July 5, 2012 and also forwarded to Caring Hearts.  The document notes 131 type “B” errors totaling $23,460.8, three type “C” errors totaling $756.80, and one combined “B” and “C” error totaling $275.20, for a total overpayment of $24,492.80.  
Summary

The Department overpaid Caring Hearts $24,492.80 in Medicaid funds and may recover that amount from it. 

SO ORDERED on November 1, 2012.


______________________________



MARY E. NELSON


Commissioner
�The Department’s figure was $61,369,60.


�On review of the deposition of Ms. Burnham, it appears her response was that she could not answer without looking at documents.   


�Mo.S.Ct.R. 61.01(g).


�Fayne v. Department of Social Services, 802 S.W.2d 565 (Mo. App. W.D. 1991)


�Respondent’s Exhibit A, at 6.


�Exhibit 1 to the First Amended Complaint.


�Sections 208.156; 660.416.1.  Statutory references are to RSMo 2000 unless otherwise noted.


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).  


	�Geriatric Nursing Facility v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).


	�J.C. Nichols Co v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).


	�Section 621.055.1.  


	�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


�13 CSR 70-3.030(2)(A).


�13 CSR 70-3.030(2)(A).


�13 CSR 70-92.010(3)(E).  This section and 13 CSR 70-3.030(2)(A) may be referred to in this decision as the “adequate records requirements.”


�13 CSR 70-3.130(2)(C)(4).


�13 CSR 70-3.130(1)(E).


�Tr. at 152-54.


�Tabulated amount.


�Tabulated amount.


�The calculation is: $61,369.60 (unapproved amount (amount originally sought to be recouped)) - $36,876.80 (portion of unapproved amount coded only as Error A) = $24,492.80.


�Mellas, 220 S.W.3d at 782-83.  
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