Before the

Administrative Hearing Commission

State of Missouri

MISSOURI REAL ESTATE COMMISSION,
)



)



Petitioner,
)




)


vs.

)

No. 05-0365 RE



)

REX O. BUFF,

)




)



Respondent.
)

ORDER GRANTING SUMMARY 
DETERMINATION IN PART


Rex O. Buff is subject to discipline for pleading guilty to the Class D felony of leaving the scene of a motor vehicle accident, a crime an essential element of which is dishonesty and involving moral turpitude.  We deny the motion for summary determination filed by the Missouri Real Estate Commission (“the MREC”) as to the remaining allegations.  At Buff’s request, we continue the hearing scheduled for August 8, 2005.
Procedure


On March 17, 2005, the MREC filed a complaint seeking to discipline Buff.  On May 19, 2005, the MREC filed a motion for summary determination with suggestions in support. Pursuant to § 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if the MREC establishes facts that (a) Buff does not dispute and 
(b) entitle the MREC to a favorable decision.  On June 9, 2005, Buff filed a motion in opposition to the motion for summary determination, with suggestions in opposition.  
The following facts are undisputed.
Findings of Fact

1. Buff is licensed as a real estate salesperson.  His license is, and was at all relevant times, current and active.
2. On May 7, 2002, Buff was transporting vehicles from an auto auction in Kansas City, Missouri, to Springfield, Missouri.  He was driving southbound on Missouri Highway 13 near Bolivar, Missouri.
3. It was dark, and Buff was driving in a heavy rain storm.  Something hit the driver’s side rearview mirror and knocked it off.
4. Buff pulled over to inspect the damage.  He had recently had a knee replacement, so he did not get out of his vehicle.  His passenger, Larry Dale Norman, got out of the vehicle, inspected the area, and conferred with the driver of the vehicle behind Buff’s.  They could not determine what knocked the mirror off and concluded that it must have been flying debris.  They drove away.
5. The following day Buff found out from watching the news that there had been a hit-and-run accident in the vicinity of the incident from the previous day.  He promptly contacted the Bolivar Police Department.
6. Buff was charged with the Class D felony of leaving the scene of a motor vehicle accident.  The information charged that he “was a party to an accident that caused the death of a person and the defendant knew that such incident had occurred, and defendant left the scene of the accident[.]”
7. On April 3, 2003, in the Circuit Court of Polk County, Missouri, Buff pled guilty to the charge.  The court suspended the imposition of sentence and placed Buff on five years’ supervised probation.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The MREC has the burden of proving that Buff has committed an act for which the law allows discipline.
  

The MREC argues that there is cause for discipline under § 339.100,
 which states:


2.  The [MREC] may cause a complaint to be filed with the administrative hearing commission as provided by law when the [MREC] believes there is a probability that a licensee has performed or attempted to perform any of the following acts:
*   *   *


(15) Committing any act which would otherwise be grounds for the [MREC] to refuse to issue a license under section 339.040;

*   *   *


(17) Been adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of this state or any other state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offence an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

(18) Any other conduct which constitutes untrustworthy, improper or fraudulent business dealings, or demonstrates bad faith or gross incompetence[.]
A.  Grounds to Refuse to Issue a License – Subdivision 15

The MREC argues that it could have refused to issue a license to Buff under § 339.040, which states:


1.  Licenses shall be granted only to persons who present, and corporations, associations or partnerships whose officers, associates, or partners present, satisfactory proof to the [MREC] that they:

(1) Are persons of good moral character; and

(2) Bear a good reputation for honesty, integrity, and fair dealing; and

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.

1.  Good Moral Character


The MREC alleges that Buff is not a person of good moral character as evidenced by his guilty plea to the offense of leaving the scene of a motor vehicle accident.  Good moral character is honesty, fairness, and respect for the law and the rights of others.
  Good moral character is a highly subjective judgment.  The MREC’s complaint does not ask us to find that Buff lacks good moral character because of his actual conduct, but only because he pled guilty to an offense.  We find this insufficient to establish that Buff does not have good moral character.

2.  Reputation


The MREC also argues that Buff does not have a good reputation for honesty, integrity and fair dealing.  Reputation is not a person’s actions; it is “the general opinion . . . held of a person by those in the community in which such person resides[.]”
  Reputation is a “consensus 
view of many people[.]”
  Buff’s acts do not demonstrate what others think of him.  His acts do not demonstrate his reputation.  We find that the MREC has failed to prove that Buff lacks a good reputation for honesty, integrity and fair dealing.

3.  Competence


The MREC argues that Buff is not competent to transact the business of a broker.  To lack competence is to generally lack (1) professional ability or (2) disposition to use a professional ability.
  The MREC’s evidence of a guilty plea to leaving the scene of a motor vehicle accident does not establish undisputed facts about Buff’s competency.

We deny the motion for summary determination under § 339.100.2(15).
B.  Guilty Plea - Subdivision (17)

Buff pled guilty to the offense of leaving the scene of a motor vehicle accident as defined in § 577.060:

1.  A person commits the crime of leaving the scene of a motor vehicle accident when being the operator or driver of a vehicle on the highway or on any publicly or privately owned parking lot or parking facility generally open for use by the public and knowing that an injury has been caused to a person or damage has been caused to property, due to his culpability or to accident, he leaves the place of the injury, damage or accident without stopping and giving his name, residence, including city and street number, motor vehicle number and driver’s license number, if any, to the injured party or to a police officer, or if no police officer is in the vicinity, then to the nearest police station or judicial officer.
*   *   *


3.  Leaving the scene of a motor vehicle accident is a class A misdemeanor, except that it shall be a class D felony if the accident resulted in:


(1) Physical injury to another party; or

(2) Property damage in excess of one thousand dollars; or

(3) If the defendant has previously pled guilty to or been found guilty of a violation of this section.
(Emphasis added.)

1.  Consideration of the Crime or Buff’s Conduct


Throughout his argument, Buff asks us to look at his conduct, not the crime to which he pled guilty.  Buff asserts that he did not know that he was involved in an accident and believed that his car was hit with flying debris during a violent rain storm.  In his affidavit he puts the fact of his actual knowledge in dispute.
  The offense to which he pled guilty requires a showing of scienter – knowledge.
  Knowledge of the harm is required to prove the crime of leaving the scene of an accident.
  Buff argues that no one has ever accused him of knowing anything more than that something knocked off his driver’s side mirror until the day after the incident occurred.  However, the information to which he pled guilty states that Buff “was a party to an accident that caused the death of a person and the defendant knew that such incident had occurred[.]”


Section 339.100.2(17) contains three separate clauses to describe the circumstances under which a conviction or guilty plea may be cause for discipline:


(1) if the offense is “reasonably related to the qualifications, functions or duties” of the profession;

2) if an essential element of the offense is fraud, dishonesty or an act of violence; and

3) if the offense involves “moral turpitude.” 

None of these clauses clearly tells us whether we are to consider the conduct of the licensee, or only the elements of the crime, in determining whether the licensee is subject to discipline.  However, the court in State ex rel. Atkins v. Missouri Bd. of Accountancy, 351 S.W.2d 483, 485 (Mo. App., K.C.D. 1961), has interpreted the language of the second clause for us: 

Dishonesty or fraud must be an essential element of the crime.  In other words, the question is not whether this particular respondent was in fact guilty of a dishonest or fraudulent intent; rather, the question is whether the offense with which he was charged and to which he pleaded guilty is one necessitating proof of fraud or dishonesty – that is, always requiring that fraud or dishonesty be present as an element of the offense.

Thus, when we determine whether there is cause to discipline a licensee because of a conviction for a crime “an essential element of which is fraud, dishonesty or an act of violence,” we consider only the crime per se, not the licensee’s conduct and the circumstances of the crime.


Case law also suggests a similar analysis when we consider whether the crime is one involving moral turpitude.  The identical phrase – “an offense involving moral turpitude” – appears in § 484.240, the subject of which is attorney discipline.  In In re MacLeod, 479 S.W.2d 443 (Mo banc 1972), the attorney in question was convicted of willingly and knowingly failing to file a federal income tax return.  The court looked at cases from other states involving income tax evasion and stated the following:

All seem to agree . . . that income tax evasion is reprehensible conduct and that it involves an intent to defraud.  The cases range from decisions which hold that it may not be inferred from the fact of conviction alone that moral turpitude is inherent in the crime and which require further showing that the particular conduct charged was infected with moral turpitude to those decisions which hold that mere conviction of an attorney for this offense is evidence of conduct involving moral turpitude.  This court has adopted the latter view.
Id. at 445.


Similarly, in In re Frick, 694 S.W.2d 473 (Mo. banc 1985), the court distinguished between the language in § 484.240 – paraphrased in its discussion as a “crime involving moral turpitude” – and that in DR 1-102(A)(3) – “illegal conduct involving moral turpitude.”  Frick was convicted of unlawful use of a weapon.  The court had refused to suspend him pursuant to Rule 5.20, which allowed the automatic removal or suspension of an attorney upon the mere showing of a conviction of a crime involving moral turpitude.  Frick argued that this also meant he could not be disciplined for “illegal conduct involving moral turpitude.”  The court disagreed:

This argument overlooks the fact that, at most, our previous ruling decided only that the mere fact of conviction for unlawful use of a weapon is not per se conviction of a crime involving moral turpitude. . . .  At this stage of the proceeding, however, we are no longer concerned with the mere fact of conviction; rather, under both Counts I and III we must examine respondent’s entire course of conduct.  Unlike Rule 5.20, DR 1-102(A)(3) is not limited to a “conviction of a crime” involving moral turpitude, but rather encompasses “illegal conduct” involving moral turpitude.  The circumstances surrounding an assault related crime may establish an offense involving moral turpitude.
Id. at 478.  This Commission has also followed that approach in construing the same language in the licensing statutes.  See, e.g., Missouri Dental Bd. v. Riddle, No. 04-1146 DB (Mo. Admin. Hearing Comm’n May 19, 2005); State Bd. of Nursing v. Tuttle, No. 95-0742 BN (Mo. Admin. Hearing Comm’n July 28, 1995).


These authorities tell us that when we construe the words “offense involving moral turpitude,” we consider the offense per se, not the circumstances under which the licensee committed it.  However, they also tell us that we must be cautious in deciding what an offense involving moral turpitude is.  In Frick, for example, the attorney’s conduct was found to involve moral turpitude, but “unlawful use of a weapon” was not per se an offense involving moral turpitude.  In Tuttle, this Commission examined the crime of battery, as defined by the State of Kansas, and concluded that it did not necessarily involve moral turpitude.

Finally, however, we engage in a somewhat different analysis when we consider whether the crime is one that is reasonably related to the qualifications, functions, or duties of the profession.  In some circumstances, an analysis of the crime per se might suffice:  There could be little question, for example, that a history of misappropriating controlled substances would be reasonably related to the qualifications, functions, or duties of a pharmacist.  However, when the qualification at issue is “good moral character,” we must consider not only the crime per se but the circumstances under which it was committed if they are put at issue.  “Good moral character” is a highly subjective judgment, not an element of a crime.  It is impossible to determine whether a crime implicates good moral character without an individualized consideration of the circumstances under which the crime was committed.  In the context of an applicant case, when the Board proves a criminal conviction, we determine the applicant’s moral character from his conduct, present reputation, evidence of any rehabilitation, and upon “a consideration and determination of the entire factual congeries.”  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  See also State Bd. of Regis’n for the Healing Arts v. DeVore, 517 S.W.2d 480, 486 (Mo. App., K.C.D. 1974).


We discuss each of the clauses in § 339.100.2(17) below.

2.  Reasonably Related


The MREC argues that the crime of leaving the scene of an accident is reasonably related to the functions or duties of a real estate salesperson because a salesperson drives his vehicle in the course of his duties.  The definition of real estate salesperson refers to the activities set forth in the definition of a real estate broker.
  The real estate salesperson:

(1) Sells, exchanges, purchases, rents, or leases real estate;

(2) Offers to sell, exchange, purchase, rent or lease real estate;

(3) Negotiates or offers or agrees to negotiate the sale, exchange, purchase, rental or leasing of real estate;

(4) Lists or offers or agrees to list real estate for sale, lease, rental or exchange;

(5) Buys, sells, offers to buy or sell or otherwise deals in options on real estate or improvements thereon;

(6) Advertises or holds himself or herself out as a licensed real estate [salesperson] while engaged in the business of buying, selling, exchanging, renting, or leasing real estate;

(7) Assists or directs in the procuring of prospects, calculated to result in the sale, exchange, leasing or rental of real estate;

(8) Assists or directs in the negotiation of any transaction calculated or intended to result in the sale, exchange, leasing or rental of real estate;

(9) Engages in the business of charging to an unlicensed person an advance fee in connection with any contract whereby the real estate [salesperson]  undertakes to promote the sale of that person’s real estate through its listing in a publication issued for such purpose intended to be circulated to the general public;

(10) Performs any of the foregoing acts as an employee of, or on behalf of, the owner of real estate, or interest therein, or improvements affixed thereon, for compensation.

Driving may be incidental to these activities; however, we find that the crime of leaving the scene of a motor vehicle accident is not a crime that is reasonably related to the functions and duties of a real estate salesperson.

The MREC also argues that good moral character is a qualification for licensure as a salesperson
 and that by pleading guilty to leaving the scene of a motor vehicle accident, Buff 
has demonstrated that he lacks good moral character.  Buff strongly contests that his actions evidence a lack of good moral character.  In many cases, the nature of a crime could give rise to a presumption of lack of good moral character.  In this case, however, Buff vehemently asserts that he is a person of good moral character and that the offense shows nothing to the contrary.  We cannot say that the offense to which Buff pled guilty is reasonably related to the qualification of good moral character as a matter of law.  We deny the MREC’s motion for summary determination on this point.

3.  Essential Element


The MREC argues that dishonesty and violence are essential elements of leaving the scene of an accident.  An essential element is one that must be proven for a conviction in every case.
  As noted above, we look at the elements of the crime itself rather than Buff’s actual conduct.

Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  Violence is the exertion of physical force so as to injure or abuse.
  As defined by § 577.060, the criminal offense of leaving the scene of a motor vehicle accident includes the following elements:  
(1) the defendant causes injury to a person or property, (2) the defendant knows he has caused the injury, and (3) the defendant leaves the scene without stopping to identify himself.

Violence must be purposeful.  The crime of leaving the scene after causing harm to another person or to property, knowing that the harm has been caused, is not necessarily a violent crime.  Likewise, the crime may not show a disposition to defraud or deceive.  However, it does 
demonstrate a lack of integrity.  There is cause to discipline Buff under this portion of 
§ 339.100.2(17).  
4.  Involving Moral Turpitude


The MREC argues that the Class D felony of leaving the scene of a motor vehicle accident is an offense involving moral turpitude.  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Looking again to the elements of the crime rather than Buff’s conduct, we find that the felony crime of leaving the scene of an accident is one involving moral turpitude.
  Buff is subject to discipline under § 339.100.2(17) for pleading guilty to an offense involving moral turpitude.  
C.  Other Conduct – Subdivision (18)

Subdivision 18 refers to any “other” conduct.  The adjective “other” means “not the same: DIFFERENT <any [other] man would have done better>.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1598 (unabr. 1986).  Therefore, subdivision (18) refers to conduct different than referred to in the remaining subdivisions of § 339.100.2.


The MREC argues that the conduct at issue is cause for discipline under § 339.100.2(15) and (17).  We find cause for discipline under subsection (17).  We deny the motion for summary determination under subdivision (15), but this means only that the MREC has failed at this point 
to prove its case.  There is no “other” conduct.  We find no cause for discipline under 
§ 339.100.2(18).
Summary


We grant the motion for summary determination in part and find cause to discipline Buff under § 339.100.2(17) for pleading guilty to the Class D felony of leaving the scene of a motor vehicle accident because it is a crime an essential element of which is dishonesty and a crime involving moral turpitude.  We find that there is no cause for discipline under § 339.100.2(18).  We deny the motion for summary determination as to the MREC’s other allegations.  

We grant Buff’s motion for continuance.  The MREC shall inform us by August 8, 2005, if it wishes to proceed to hearing on the remaining allegations.


SO ORDERED on July 27, 2005.



________________________________



KAREN A. WINN



Commissioner
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