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)
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)




)



Respondent.
)

MEMORANDUM AND ORDER


German Zhitlovsky, M.D., filed a complaint on July 2, 1999, seeking this Commission’s redetermination of the decision of the Department of Social Services, Division of Medical Services (Department), terminating Zhitlovsky’s participation in the Medicaid program.  

On December 14, 1999, the Department filed a motion, with supporting exhibits, for summary determination of the petition.  Our Regulation 1 CSR 15-6.450(4)(C) provides that we may decide this case without a hearing if the Department establishes facts that (a) Zhitlovsky does not dispute and (b) entitle the Department to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


On December 29, 1999, Zhitlovsky filed a response to the Department’s motion.  The following facts are not disputed.

Findings of Fact

1. By letter dated February 24, 1995, the Office of Inspector General, U.S. Department of Health and Human Services (OIG), notified Zhitlovsky that he was excluded from participation in the Medicare, Medicaid, Maternal and Child Health Services Block Grant, and Block Grants to States for Social Services programs for a period of five years, beginning on March 16, 1995, because of a conviction related to the Medicaid program.  The letter stated that Zhitlovsky was entitled to apply for reinstatement to the Medicare and state health care programs at the conclusion of the five-year period.  The letter indicated that Zhitlovsky was entitled to file a request for reinstatement with the OIG no earlier than 90 days prior to the expiration of the period of exclusion.    

2. By letter dated June 30, 1999, the Department notified Zhitlovsky that his participation in the Missouri Medicaid program was terminated.  The letter indicated that the Department received notice that Zhitlovsky had been terminated from the Medicare program for a period of five years beginning on March 16, 1995.

3. On November 18, 1999, Zhitlovsky made a written request for Medicare program reinstatement to the OIG.   

Conclusions of Law


We have jurisdiction to hear Zhitlovsky’s complaint.  Sections 208.156.3 and 621.055.1.
  Zhitlovsky has the burden of proof on the petition.  Section 621.055.1.  As the defending party, the Department shows its right to a favorable decision on a claim by establishing facts that negate any element of that claim.  ITT Commercial Fin. Corp., 854 S.W.2d at 381.   

The Department asserts that there are no genuine issues of fact remaining and that Zhitlovsky must be terminated from the Missouri Medicaid program as a matter of law.  The Department argues that the termination from Missouri Medicaid is based on Zhitlovsky’s termination from Medicare.  

Zhitlovsky argues that he misunderstood the application procedure.  He maintains that in good faith and belief he thought that he had already completed the application process for Missouri Medicaid.  He states that he lost most of his documentation in a flood and that he had not seen the February 24, 1995, letter from OIG until the hearing on the stay request.  He indicates that he is actively working to get all matters resolved in the correct order.  

Missouri Medicaid Program Regulation 13 CSR 70-3.030(4)(B) provides:


Where a provider has been convicted of defrauding any Medicaid program, has been previously sanctioned due to program abuse, has been terminated from the Medicare program, the Medicaid agency shall terminate the provider from participation in the Medicaid program.


42 U.S.C. section 1320(a) provides in part:


The Secretary shall exclude the following individuals and entities from participation in any Federal health care program (as defined in section 1320a-7b(f) of this title):


(1)  Conviction of program-related crimes.  Any individual or entity that has been convicted of a criminal offense related to the delivery of an item or service under subchapter XVIII of this chapter or under any State health care program.


The term “Federal health care program” is defined in 42 U.S.C. section 1320a-7b(f) to include “any State health care program, as defined in section 1320a-7(h).”  Section 1320a-7(h) defines the term “State health care program” to include “a State plan approved under subchapter XIX of this chapter.”  42 U.S.C. Section 1320a-7(h)(1).


With respect to exclusions from Medicare, 42 C.F.R. section 1001.1901 provides:


(a) Scope of exclusion.  Exclusions of individuals and entities under this title will be from Medicare, Medicaid, and any of the other Federal health care programs, as defined in Sec. 1001.2.

 
(b)  Effect of exclusion on excluded individuals and entities.  


(1)  Unless and until an individual or entity is reinstated into the Medicare, Medicaid and other Federal health care programs in accordance with subpart F of this part, no payment will be made by Medicare, Medicaid or any of the other Federal health care programs for any item or service furnished, on or after the effective date specified in the notice period, by an excluded individual or entity, or at the medical direction or on the prescription of a physician or other authorized individual who is excluded when the person furnishing such item or service knew or had reason to know of the exclusion.  This section applies regardless of whether an individual or entity has obtained a program provider number or equivalent, either as an individual or as a member of a group, prior to being reinstated.


The procedure for reinstatement is set forth in 42 C.F.R. section 1001.3001(a)(1) as follows:

Except as provided in paragraphs (a)(2) and (a)(3) of this section . . . an excluded individual or entity . . . may submit a written request for reinstatement to the OIG only after the date specified in the notice of exclusion.  Obtaining a program provider number or equivalent does not reinstate eligibility.


The effective date for reinstatement is set forth in 42 C.F.R. section 1001.3002(d):

Reinstatement will not be effective until the OIG grants the request and provides notice under Sec. 1001.3003(a) of this part.  Reinstatement will be effective as provided in the notice. 


On June 30, 1999, the Department notified Zhitlovsky that his participation in the Missouri Medicaid program was terminated.  The Department’s letter indicated that it received 

notice that Zhitlovsky had been terminated from the Medicare program for a period of five years beginning on March 16, 1995.  


The OIG excluded Zhitlovsky from participation in the Medicare program for a period of five years, beginning on March 16, 1995.  In the event that Zhitlovsky is granted reinstatement by the OIG, the earliest possible date that he would be eligible to again participate in the Medicare program is March 16, 2000.  Pursuant to Regulation 13 CSR 70-3.030(4)(B), 42 U.S.C. section 1320(a), and the applicable federal regulations cited previously, Zhitlovsky must be terminated from participation in the Medicaid program because he remains in a period of exclusion under the Medicare program.


Zhitlovsky argues that he filed a request for reinstatement with the OIG on November 18, 1999.  However, Zhitlovsky is not entitled to file a request for reinstatement with the OIG until the date set forth in the notice of termination.  42 C.F.R. section 1001.3001(a)(1).  The notice provides that he may file a request for reinstatement with the OIG no earlier than 90 days prior to the expiration of the period of exclusion.  Because the period of exclusion does not expire until March 16, 2000, the request for reinstatement could not be filed until December 16, 1999, at the earliest.  Therefore, Zhitlovsky’s filing for reinstatement in November was premature. 


Zhitlovsky argues that estoppel is a matter for the trier of fact to determine.  He indicates that complete information concerning his past problems had been submitted to the Department with his application.   However, estoppel is an equitable doctrine, and this Commission has no jurisdiction to enforce equitable principles.  Soars v. Soars-Lovelace, Inc., 142 S.W.2d 866, 871 (Mo. 1940).


We conclude that Zhitlovsky’s participation in the Missouri Medicaid program should be terminated.  He has been excluded from the Medicare program until March 16, 2000.  He is not entitled to participate in the Missouri Medicaid program until he is properly reinstated into the 

Medicare program.  The Department’s motion for sanctions, filed on December 14, 1999, is denied as moot.

Summary


We grant the Department’s motion for summary determination.  We conclude that Zhitlovsky’s participation in the Missouri Medicaid program should be terminated.  Therefore, we cancel the hearing set for January 14, 2000.   


SO ORDERED on January 5, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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