Before the
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State of Missouri

TERRY and KAREN YOUNT,
)




)



Petitioners,
)




)


vs.

)

No. 99-0030 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On January 6, 1999, the Terry Yount (Yount) filed a petition appealing the Director of Revenue’s denial of a claim for a refund of tax paid on a replacement motor vehicle.  Yount argues that he and Karen Yount are entitled to a refund because they relied on the advice of one of the Director’s employees to get it.  On July 1, 1999, we convened a hearing on the complaint.  Yount presented his case.  Senior Counsel Harry Williams represented the Director.  The last written argument was due on October 27, 1999.

Findings of Fact

1. Yount operated a business under the fictitious name of ABC Kids Resale & Salon.  On April 28, 1998, two weeks after he started doing business, Yount cancelled the fictitious name and incorporated ABC Kids Resale and Salon, Inc. (the Corporation).  The Corporation has remained in good standing ever since. 

2. On July 22, 1998, the Corporation purchased a 1998 Honda Odessey van (the Van) for $21,297.  It paid $899.80 in state sales tax and $479.18 in local sales tax on that purchase.  

3. On October 14, 1998, the Younts sold their 1996 Honda Accord (the Accord), which was titled in their name (not the Corporation’s) for $14,800.

4. On December 1, 1998, Karen Yount filed an application in the Younts’ name for $958.30 of the sales tax paid on the purchase of the Van, citing the sale of the Accord.  

5. By final decision dated December 21, 1998, the Director denied the refund claim.

Conclusions of Law


We have jurisdiction to hear the Younts’ petition.  Section 621.050.1, RSMo 1994.  We do not review the Director’s decision, but find the facts and make the decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1980).  We must do what the law requires the Director to do.  Id. at 20-21.  


The buyer of a motor vehicle must pay tax to the Director on the purchase.  Section 144.070.1, RSMo Supp. 1998.  The tax is calculated on the purchase price.  Sections 144.020, RSMo Supp. 1998, and 144.440, RSMo 1994.  However, section 144.025.1, RSMo Supp. 1998, reduces that purchase price, and thus the tax, if the buyer sells another vehicle.  Section 144.025.1, RSMo Supp. 1998,
 provides:

[W]here any article is taken in trade as a credit or part payment on the purchase price of the article being sold, the . . . tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  This section shall also apply to motor vehicles . . . sold by the owner if the seller purchases or contracts to purchase a subsequent motor vehicle . . . 

within one hundred eighty days before or after the date of the sale of the original article[.]

(emphasis added).  If the buyer pays tax on the full price of the subsequent vehicle, then sells the original vehicle, the buyer has paid too much tax. 


However, as the emphasized language shows, the seller of the original vehicle and the buyer of the subsequent vehicle must be the same person.  A corporation is a “wholly and separate legal entity, distinct from the members who compose it.”  Thomas Berkeley Consulting Eng’r, Inc. v. Zerman, 911 S.W.2d 692, 695 (Mo. App., E.D. 1995).  We have no power to ignore the corporate entity, even when the consequences would benefit the individual owner of that corporation.  Missouri courts have been extremely strict in requiring administrative tribunals to treat corporations as separate entities.  See Reed v. Labor & Indus. Relat. Comm’n, 789 S.W.2d 19, 23 (Mo. banc 1990).  


The Younts argue that they relied on advice of one of the Director’s employees, who told Yount that the Corporation could have a refund if he processed the title application as he did and sold the Accord.  Yount and the employee offered conflicting testimony over when they met, what documents Yount presented, and what they said to each other.  We have made no findings of fact on the issue because neither the Director nor this Commission has any power to change the law, regardless of what the Director’s employee said.  Lynn v. Director of Revenue, 

689 S.W.2d 45, 49 (Mo. banc 1985). 


The Younts argue that, had they known that the seller of the original vehicle and the buyer of the subsequent vehicle must be the same person, they would have taken the Van’s paperwork back to the dealer and changed it to add “d/b/a Terry Yount.”  The change they contemplated could not have altered the transaction.  A person, including a corporation, cannot be “doing business as” another person, the way a person can be “doing business as” a fictitious 

name.  From the time Yount formed the Corporation, the Younts had to choose between two tax benefits:  have the Corporation buy the $21,297 Van, or buy it themselves to get the $958.30 refund.


Therefore, we enter our decision in the Director’s favor and deny the Younts’ refund claim.


SO ORDERED on November 10, 1999.




_______________________________




WILLARD C. REINE




Commissioner

�The Director uses the 1994 version of this statute because it was in effect when the Younts bought the Van.  We use the 1998 version because it was in effect when the Younts sold the Accord.  
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