Before the

Administrative Hearing Commission

State of Missouri

MORLYNE B. YOUNG and ROSEMARY 
)

JACKSON, 
)



)



Petitioners,
)




)


vs.

)

No. 00-0871 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On March 29, 2000, Morlyne B. Young and Rosemary Jackson (Petitioners) filed a complaint in response to the Director of Revenue’s final decisions assessing Missouri income tax, interest, and additions for 1994, 1995, and 1996.  Petitioners argued that Jackson’s business expenses offset income earned.  We held a pre-hearing conference on July 24, 2000.  


On September 1, 2000, the Director filed a motion for summary determination, supported by an affidavit and exhibits.  Petitioners filed a response on November 2, 2000.


Pursuant to section 536.073.3, RSMo Supp. 1999,
  our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

Findings of Fact

1. Petitioners were Missouri residents and filed married combined Missouri income tax returns for 1994, 1995, and 1996.   They had one dependent during those years. 

2. The IRS reviewed Petitioners’ federal returns for the tax years in question. The IRS found that Petitioners were entitled to some adjustment for business costs and expenses, but had consistently underreported taxable income for each year.  

3. The Missouri income tax returns for the periods at issue provided for the computation of the Missouri taxable income of spouses filing a combined return by determining the Missouri adjusted gross income of each spouse, calculating each spouse’s percentage of their combined Missouri adjusted gross income, applying deductions and exemptions to the combined adjusted gross income, and then multiplying by each spouse’s percentage of the income in order to determine each spouse’s Missouri taxable income.  

1994
4. On their original 1994 Missouri income tax return, Petitioners reported Missouri taxable income of $13,668, Missouri income tax of $595, withholdings of $1,192, and an overpayment of $597 ($1,192 - $595).    

5. On March 29, 1995, the Director refunded $597 for 1994.  

6. Jackson’s W-2 showed income of $31,408.36.  (Ex. A-6 at 41.)

7. Young had gross receipts of $76,524.86 from his business, Allied Housing Rebuilders.  (Ex. A-6 at 42.)  However, the receipts were offset by costs of $33,439, other expenses of $29,397, and depreciation of $6,841.  (Ex. A-6 at 5.)  

8. Jackson had gross receipts of $9,045 from her business, R.B. Jackson & Associates.  (Ex. A-6 at 42.)  However, the receipts were offset by costs of $3,117, other expenses of $2,625, and depreciation of $173.  (Ex. A-6 at 5.)

9. Petitioners received a Missouri state income tax refund of $784 for a previous period.  (Ex. A-6 at 41.)  

10. Upon review, the IRS determined that Young and Jackson had self-employment tax of  $967 and $442, respectively, totaling $1,409.  (Ex. A-6 at 14, 17.)  

11. The IRS determined that Petitioners had income from Jackson’s employment, Young and Jackson’s businesses, and the state income tax refund.  The IRS determined that Petitioners’ federal adjusted gross income was $42,249, itemized deductions were $9,333, federal taxable income was $25,566, and federal income tax was $3,836.  (Ex. A-6 at 2, 8.)
  

12. Petitioners paid FICA tax of $2,403, Ex. A-3, and had a federal deduction for state and local taxes, other than Kansas City or St. Louis city earnings tax, of $1,967.  (Ex. A-1 at 2; Ex. A-3.)

1995

13. On their original 1995 Missouri income tax return, Petitioners reported Missouri taxable income of $13,659, Missouri income tax of $595, withholdings of $1,238, and an overpayment of $643 ($1,238 - $595).    

14. On April 3, 1996, the Director refunded $643 for 1995.  

15. Jackson’s W-2 showed income of $32,415.  (Ex. A-6 at 41.)

16. Young had gross receipts of $43,085.77 from his business.  (Ex. A-6 at 42.)  However, the receipts were offset by expenses of $26,927 and depreciation of $10,600.  (Ex. A-6 at 6.)  

17. Jackson had gross receipts of $3,821 from her business.  (Ex. A-6 at 42.)  However, the receipts were offset by depreciation of $234.  (Ex. A-6 at 6.)  

18. Upon review, the IRS determined that Young and Jackson had self-employment tax of $786 and $507, respectively, totaling $1,293.  (Ex. A-6 at 15, 18.)  


19.
The IRS determined that Petitioners had income from Jackson’s employment and from Young and Jackson’s businesses.  The IRS determined that Petitioners’ federal adjusted gross income was $40,914, itemized deductions were $8,542, federal taxable income was $24,872, and federal income tax was $3,731.  (Ex. A-6 at 3, 9.) 

20.
Petitioners paid FICA tax of $2,480 (Ex. A-4) and had a federal deduction for state and local taxes, other than Kansas City or St. Louis city earnings tax, of $1,238.  (Ex. A-4.)  

1996


21.
On their original 1996 Missouri income tax return, Petitioners reported Missouri taxable income of $0, Missouri income tax of $0, and withholdings of $1,250, resulting in an overpayment of $1,250.    


22.
On September 12, 1997, the Director refunded $1,250 for 1996.  


23.
Jackson’s W-2 showed income of $32,748.96.  (Ex. A-5.)


24.
Jackson did not have business income.  


25.
Young had business income, expenses, and depreciation.  (Ex. A-6 at 7, 16.) 


26.
Petitioners received a refund of $643 in Missouri income tax paid for 1995.  


27.
The IRS determined that Petitioners had income from Jackson’s employment, Young’s business, and the state income tax refund.  The IRS determined that Petitioners’ federal 

adjusted gross income was $34,292, their federal taxable income was –$1,716, and their federal income tax was $0.  

The Director’s Review

28.
On April 12, 1999, the Director received a copy of the audit statement from the IRS.  The Director had already refunded the amounts of the withholdings that had exceeded the amount of tax due on the original returns for each year at issue.  Upon reviewing the IRS audit, the Director determined that Petitioners were liable for additional Missouri income tax for 1994, 1995, and 1996.  


29.
On March 1, 2000, the Director issued final decisions based on the IRS audit, assessing Missouri income tax and additions against Petitioners as follows, plus interest:  


Year
Tax
Additions


1994
$731.00
$36.55


1995
$656.00
$32.80


1996
$32.00
$1.60

Appeal to this Commission

30.
On March 29, 2000, Petitioners appealed the final decisions to this Commission.  With their complaint, Petitioners included $40 in payment for the 1996 tax year.  This Commission forwarded the check to the Director for processing.  


31.
On August 10, 2000, subsequent to the pre-hearing conference with this Commission, Petitioners filed amended returns with the Director, dated August 8, 2000, reporting the following figures:  


1994
1995
1996


Federal adjusted gross income


    (all attributed to Young) 
$
25,566
$
24,872
$
0


Itemized deductions
$
10,093
$
9,792
$
29,619


Exemptions
$
2,400
$
2,400
$
2,400


Dependent exemptions
$
400
$
400
$
400


Taxable income
$
12,673
$
12,280
$
0


Tax
$
355
$
332
$
0


Payments and credits
$
731
$
656
$
1,250


Overpayment
$
376
$
324
$
1,250


32.
On the 1996 amended return, Petitioners report Missouri itemized deductions of 
$29, 619.  On his October 20, 1996, notice of adjustment, the Director likewise determined that Petitioners are entitled to Missouri itemized deductions of $29,619.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Petitioners have the burden to prove that they are not liable for the amounts that the Director assessed.  Section 136.300.1, RSMo Supp. 1999, and section 621.050.2.  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Statute of Limitations

In their complaint, Petitioners argue that the Director’s assessments are barred by the statute of limitations.  However, because the Director’s assessments are the result of federal changes that Petitioners failed to report to the Director, the Director’s assessments were timely.  Section 143.711.4.  

II.  Tax


Section 143.011 imposes the Missouri income tax on the Missouri taxable income of a Missouri resident.  For married Missouri residents filing a combined return, the Missouri income 

tax must be computed by applying the tax tables to the Missouri taxable income for each spouse.  Sections 143.011, 143.021, 143.031.3, and 143.491.1.  

A.  Federal Adjusted Gross Income


Section 143.121.1 provides that the Missouri adjusted gross income is the federal adjusted gross income, subject to certain modifications not at issue here.  Petitioners dispute the federal adjusted gross income as computed by the IRS and the Director.  In their complaint, they argue that Jackson’s business income offset her business expenses.  In their amended returns filed with the Director, dated August 8, 2000, Petitioners showed all income as attributed to Young.  However, this is refuted by the fact that Jackson received wages as reported on W-2 forms for all years in question.  In their response to the Director’s motion, Petitioners argue that they “did not have copies of W-2 forms until recently,” and they submit another set of amended returns for 1994 and 1995 (hereinafter referenced as “second amended returns”), dated September 2000.  They state that they have revised the adjusted gross income based on the IRS’ statement of income and the W-2 forms.
  The second amended return for 1994 shows no federal adjusted gross income attributed to Young, and $31,408 in federal adjusted gross income attributed to Jackson per the W-2.  The second amended return for 1995 shows $2,156 in federal adjusted gross income attributed to Young, and $32,415 in federal adjusted gross income attributed to Jackson per the W-2.  


We agree with the total amounts of federal adjusted gross income for Petitioners for each year as determined by the IRS and the Director.  Those amounts, as set forth in our findings, are based on thorough consideration of the W-2 income and the business receipts, costs, and expenses.  Petitioners have offered inconsistent computations, at times showing no W-2 income 

on the part of Jackson, and at other times showing the W-2 income.  Even if we consider the second amended returns, which report no business income for 1994 and little business income for 1995, Petitioners present no figures or substantiation for their assertion that business costs and expenses offset receipts; they merely state a figure for each spouse’s federal adjusted gross income.  The IRS conducted a thorough review and determined that Petitioners were entitled to claim some business costs and expenses, but still had federal adjusted gross income and were subject to federal income tax at least for 1994 and 1995.  

B.  Computation of Missouri Income Tax

1.  1994


As we have already stated, section 143.121.1 provides that the Missouri adjusted gross income is the federal adjusted gross income, subject to certain modifications not at issue here.  26 U.S.C. section 61 defines gross income as “all income from whatever source derived,” including compensation for services and gross income derived from business.  26 U.S.C. section 62 defines federal adjusted gross income as gross income minus certain enumerated deductions, including the deductions attributable to a taxpayer’s trade or business.  26 U.S.C. section 162 allows a deduction for all expenses paid or incurred in carrying on a trade or business.  26 U.S.C. section 164(f) provides a deduction for one-half of the self-employment tax, and provides that this deduction shall be attributable to the taxpayer’s trade or business if the taxpayer is not an employee of the business.  


The IRS determined that Petitioners’ 1994 federal adjusted gross income was $42,249.  However, because Missouri determines the liability of the spouses separately, we allocate the items between Young and Jackson:  


Young
Jackson


W-2

---
$
31,408.36


+ Business receipts

$
76,524.86
$
9,045.00


– Business costs

$
33,439.00
$
3,117.00


– Business expenses
$
29,397.00
$
2,625.00


– Depreciation
$
6,841.00
$
173.00

Subtotal
$
6,847.86
$
34,538.36


+ State income tax refund


       from prior year
$
133.00

$
651.00


– ½ of self-employment tax
$
484.00

$
221.00


+ Other income

$
392.00
$
392.00

Federal adjusted gross income
$
6,889.00

$
35,360.00
Total:  $42,249.00


Therefore, out of Petitioners’ $42,249 in federal adjusted gross income, Young earned 16% ($6,889/$42,249) and Jackson earned 84% ($35,360/$42,249).  


Under section 143.111, the Missouri taxable income is the Missouri adjusted gross income minus the Missouri standard or itemized deduction, minus the federal income tax deduction.  


Petitioners had federal itemized deductions of $9,333.  In order to determine Missouri itemized deductions, the federal itemized deductions are reduced by the state and local income tax of $1,967, section 143.141(1), and are increased by FICA tax of $2,403 and one-half of the self-employment tax ($705).  Section 143.141(4)(a) and (c).  Therefore, Petitioners had Missouri itemized deductions of $10,474 ($9,333 - $1,967 + $2,403 + $705 = $10,474).
 

In order to compute Missouri taxable income, section 143.111 provides for a deduction of:  “(2) the Missouri deduction for personal exemptions[.]”  Section 143.151 provides:


A resident shall be allowed a deduction of one thousand two hundred dollars for himself and one thousand two hundred dollars for his spouse if he is entitled to a deduction for such personal exemptions for federal income tax purposes.

(Emphasis added.)  Under that provision, Petitioners are entitled to personal exemptions of $2,400.  


Section 143.111 provides for a deduction of:  “(3) the Missouri deduction for dependency exemptions[.]” (emphasis added).  Section 143.161.1 provides:


A resident may deduct four hundred dollars for each dependent for whom he is entitled to a dependency exemption deduction for federal income tax purposes.

(Emphasis added.)  Under that provision, Petitioners are entitled to a dependency exemption of $400 for their dependent.


Therefore, Petitioners’ combined Missouri taxable income for 1994 is $25,139 ($42,249 – $10,474 – $3,836
 –  $2,400 - $400 = $25,139).  Allocating the Missouri taxable income as 16% to Young and 84% to Jackson, Young’s 1994 Missouri taxable income is $4,022, and Jackson’s 1994 Missouri taxable income is $21,117.  


Young’s 1994 Missouri income tax is $92, and Jackson’s 1994 Missouri income tax is $1,042.  Sections 143.011 and 143.021; Ex. A-3.  Petitioners paid $595.
  Therefore, they are liable for an underpayment of $539 in 1994 Missouri income tax.  In his motion, the Director has agreed to abate the additions to tax; thus, that issue is not before us for review.  Interest applies as a matter of law.  Section 143.731.1.  

2.  1995


The IRS determined that Petitioners’ 1995 federal adjusted gross income was $40,914.  We allocate the items between Young and Jackson as follows:  


Young
Jackson

W-2


---
$
32,415


+ Business receipts

$
43,086
$
3,821


– Business expenses

$
26,927
---


– Depreciation
$
10,600
$
234

Subtotal
$
5,559
$
36,002


– ½ of self-employment tax
$
393

$
254


Federal adjusted gross income
$
5,166
$
35,748
Total:  $40,914


Therefore, out of Petitioners’ $40,914 in federal adjusted gross income, Young earned 13% ($5,166/$40,914) and Jackson earned 87% ($35,748/$40,914).  


Petitioners had federal itemized deductions of $8,542.  In order to determine Missouri itemized deductions, the federal itemized deductions are reduced by the state and local income tax of $1,238, section 143.141(1), and are increased by FICA tax of $2,480 and one-half of the self-employment tax ($647).  Section 143.141(4)(a) and (c).  Therefore, Petitioners had Missouri itemized deductions of $10,431 ($8542 - $1,238 + $2,480 + $647 = $10,431). 

Petitioners are entitled to personal exemptions of $2,400, section 143.111, and the dependency exemption of $400.  Section 143.111.   


Therefore, Petitioners’ combined Missouri taxable income for 1995 is $23,952 ($40,914 – $10,431 – $3,731
 –  $2,400 - $400 = $23,952).  Allocating the Missouri taxable income as 13% to Young and 87% to Jackson, Young’s 1995 Missouri taxable income is $3,114, and Jackson’s 1995 Missouri taxable income is $20,838.  


Young’s 1995 Missouri income tax is $65, and Jackson’s 1995 Missouri income tax is $1,025.  Sections 143.011 and 143.021; Ex. A-4.  Petitioners paid $595.  Therefore, they are liable for an underpayment of $495 in 1995 Missouri income tax, plus interest.  

3.  1996


It is unclear whether Petitioners intend to appeal the 1996 tax year.  Their complaint refers to the assessment for 1996, but addresses only the income from 1994 and 1995, and they included payment for 1996.  Their response to the Director’s motion states that they are appealing the Director’s final decisions for 1994, 1995 and 1996, but does not make any argument or include any attachments for 1996.  However, after this appeal was filed, they filed 

with the Director an amended return for 1996 claiming a refund.  Therefore, we address the 1996 tax year as at issue in this appeal.  


During 1996, Petitioners received a state income tax refund of $643 for 1995.  We allocate the refund $84 to Young and $559 to Jackson.


Petitioners’ 1996 federal adjusted gross income was $34,292.  Of this income, $32,748.96 was Jackson’s W-2 income and $559 was her portion of the state income tax refund, totaling $33,307.96.  Jackson had no business income in 1996.  We allocate the remaining $984.04 in federal adjusted gross income ($34,292 - $33,307.96) to Young.  Therefore, 3% of the federal adjusted gross income is attributed to Young ($984.04/$34,292), and 97% is attributed to Jackson ($33,307.96/$34,292).


The Director and Petitioners agree on the amount of the Missouri itemized deductions for 1996.  (Finding 32; Pet’r Response to Director’s Motion.)  Therefore, the Missouri itemized deductions for 1996 are $29,619.  


Petitioners are entitled to personal exemptions of $2,400, section 143.111, and the dependency exemption of $400.  Section 143.111.   


Therefore, Petitioners’ combined Missouri taxable income for 1996 is $1,873 ($34,292 – $29,619 –  $2,400 - $400 = $1,873).
  Allocating the Missouri taxable income as 3% to Young and 97% to Jackson, Young’s 1996 Missouri taxable income is $56, and Jackson’s 1996 Missouri taxable income is $1,817.  


Young’s 1996 Missouri income tax is $0, and Jackson’s 1996 Missouri income tax is $32.  Sections 143.011 and 143.021; Ex. A-4.
  They were liable for interest on the deficiency through the date of payment.  Section 143.731.  Petitioners paid the Director $40 for 1996 when they filed their complaint.  Because they have now paid more than their liability, they are entitled to a credit for the overpayment, which may be applied toward payment of their liability for 1994 and 1995.  

Summary 


We grant the Director’s motion for summary determination and dismiss the complaint.  


Petitioners are liable for $539 in 1994 Missouri income tax and $495 in 1995 Missouri income tax, plus interest.  Petitioners are entitled to a credit for 1996.  


SO ORDERED on December 20, 2000.



________________________________



SHARON M. BUSCH 



Commissioner

�The response was sent to the Director’s General Counsel’s office and forwarded to this Commission.  The document was not filed here until it was received in this office.  





�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�All exhibit references are to the exhibits to the Director’s motions.  


�Although the IRS report, Ex. A-6, does not specifically state the federal adjusted gross income, that figure may be calculated by starting with the federal taxable income stated in the report and adding back the itemized deductions and allowable exemptions.  (Ex. B.)    


�These amended returns, attached to the response, are not authenticated, but the Director has filed no objection to them, and we may consider them at least for purposes of argument.  


�IRS Report, Ex. A-6 at 41.





�Ex. A-6 at 43.





�Ex. A-6 at 5.





�Ex. A-6 at 41.





�We have allocated the state income tax refund ($784) between Young and Jackson in proportion to the subtotals set forth above (17% to Young and 83% to Jackson).  Although the refund might ideally be allocated by the proportion of the income that each spouse earned for the year in which the tax had been paid, that figure is not available.  However, because Petitioners have only disputed what items should be included in their income and have not disputed the allocation of income between them, we do not regard this as a genuine issue of fact.  All parties have indicated a desire to resolve this case without having a hearing in Jefferson City, Missouri.





�Ex. A-6 at 14; Finding 10.





�Ex. A-6 at 17; Finding 10.





�According to the IRS, Petitioners had an additional $784 in federal adjusted gross income other than the income we have already listed.  Although the IRS report is not clear, we have gleaned the other figures above from the IRS report.  We have allocated half of the $784 amount to each Petitioner, and again have not regarded the allocation as a genuine issue of fact in this case.





�Rounded.


�In response to the Director’s motion, Petitioners state:  “Petitioners agree with the Department regarding the deduction in Appendix I thru 4.”  Petitioners thus do not dispute the Director’s calculation of the deductions, and we further found as facts the amounts serving as the basis for the Director’s calculations.  


�Federal income tax deduction.  





�They had withholdings of $1,192 and reported $595 in tax on their original return.  The Director refunded the balance of the withholdings in excess of the tax amount, thus Petitioners have paid $595.  Findings 4 and 5.  





�IRS Report, Ex. A-6 at 41.





�Ex. A-6 at 42.





�Ex. A-6 at 6.





�Ex. A-6 at 15.





�Ex. A-6 at 18.


�Federal income tax deduction.  





�Based on their relative proportions of the income that the couple earned in 1995 (the year the tax was paid), 13% and 87%, respectively.  





�The IRS figures are such that the allocation between Petitioners for 1996 may not be determined in the same manner as the previous years.  However, because Petitioners do not dispute the allocation of the income and it is evident that Jackson’s income constituted at least 97% of the total adjusted gross income, we find this is not a genuine issue of fact.  





�Because Petitioners had no federal income tax liability for 1996, there is no deduction for federal income tax in computing the Missouri tax.  


�Because Petitioners reported $0 tax on the original return, the Director refunded the entire amount of the withholdings.  
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