Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 11-1620 BN



)

KATIE YAHNKE,

)




)



Respondent.
)

DECISION


Katie M. Yahnke is subject to discipline for failing to follow physicians’ orders regarding medication for patients, improperly documenting the administration of medications to patients, cursing a patient, and being placed on an Employee Disqualification List.
Procedure


On August 8, 2011, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Yahnke.  Yahnke was served with a copy of the complaint and our notice of complaint/notice of hearing on August 22, 2011.  The Board filed an amended complaint on November 21, 2011.  Yahnke answered neither complaint.

We held a hearing on February 3, 2012.  Stephan Cotton Walker represented the Board.  Yahnke did not appear.  The case became ready for our decision on March 7, 2012, the date written arguments were due.

The Board relies on the investigative materials, affidavits, and request for admissions that was served on Yahnke on October 19, 2011.  Yahnke did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  Therefore, the following findings of fact are undisputed.

Findings of Fact

1. At all times relevant to this case, Yahnke was licensed by the Board as a registered professional nurse (“RN”).
  
Count I – Mount Carmel Senior Living

2. On July 26, 2010,
 Yahnke began working at Mount Carmel Senior Living in St. Charles, Missouri (“Mount Carmel”).  She worked there full time on the night shift.
3. On September 5, at 1:20 a.m., Yahnke withdrew and documented on the narcotic count sheet two tablets of oxycodone/APA for resident M.D.  She failed to document any assessment in M.D.’s chart regarding whether M.D. asked for or required pain medication.  She also failed to document administering the two tablets to M.D. on the medication administration report (“MAR”).
4. On September 14, at 12:50 a.m., Yahnke withdrew and documented on the narcotic count sheet one tablet of hydrocodone/APAP for resident C.K.  Yahnke did not document an assessment on C.K.’s chart as to whether C.K. required or asked for hydrocodone.  Yahnke failed to document on the MAR either giving or wasting the tablet of hydrocodone to C.K.  C.K. did not receive the tablet of hydrocodone.
5. On September 14, at 4:00 a.m., Yahnke withdrew and documented on the narcotic count sheet 100 mcg fentanyl and a 50 mcg patch for resident H.W.  H.W. had orders to receive one 100 mcg fentanyl patch every 72 hours.  H.W. was not due to receive her fentanyl patch until 8:00 a.m.  Yahnke failed to document giving the fentanyl and patch to H.W. on the MAR.
6. On September 16, at 1:50 a.m., Yahnke withdrew and documented on the narcotic count sheet one tablet of hydrocodone/APAP for resident C.K. Yahnke did not document an assessment on C.K.’s chart as to whether C.K. required or asked for hydrocodone.  Yahnke failed to document on the MAR either giving or wasting the tablet of hydrocodone to C.K.  C.K. did not receive the hydrocodone.
7. On September 18, Yahnke withdrew and documented on the narcotic count sheet one 5 mcg tablet of oxycodone for resident L.M.  Yahnke failed to document administering or wasting the oxycodone on the MAR.  

8. On September 18, at 8:00 p.m., Yahnke withdrew and documented on the narcotic count sheet 20 mg of morphine for resident B.H.  She failed to document any assessment in B.H.’s chart regarding whether B.H. asked for or required pain medication.  In fact, B.H. had not asked for pain medication on that date.  Yahnke also failed to document either administering or wasting the morphine on the MAR.

9. On September 19, Yahnke withdrew and documented on the narcotic count sheet two tablets of hydrocodone/APAP for resident C.P.  Resident C.P. was not Yahnke’s patient and 
was located on a floor to which Yahnke was not assigned.  Yahnke failed to document administering or wasting the hydrocodone/APAP on the MAR.

10. On September 19, at 12:00 a.m., Yahnke withdrew and documented on the narcotic count sheet a 50 mcg fentanyl patch for resident M.J.  M.J. was not due to receive the fentanyl patch until 8:00 a.m. on September 20.  Yahnke failed to document on the MAR giving the fentanyl patch to M.J., and on September 20, M.J. did not have the fentanyl patch on.

11. On September 19, at 2:00 a.m., Yahnke withdrew and documented on the narcotics count sheet one tablet of hydrocodone/APAP for resident C.K.  Yahnke did not document an assessment on C.K.’s chart as to whether C.K. required or asked for hydrocodone.  Yahnke failed to document on the MAR either giving or wasting the tablet of hydrocodone to C.K.  C.K. did not receive the hydrocodone.
12. Resident P.B. was to receive one 100 mcg fentanyl patch every 72 hours.  On September 19, at 6:45 a.m., Yahnke withdrew and documented on the narcotic count sheet a 100 mcg fentanyl patch for P.B.  The patch was not due until 8:00 a.m. on September 20.  Yahnke failed to give the fentanyl patch to P.B., and on September 20, P.B. did not have the fentanyl patch on.  Another nurse gave P.B. her fentanyl patch on that date.
13. Resident J.A. had an order to receive one 12 mcg fentanyl patch every 72 hours.  The order terminated on September 9.  On September 19, at 4:00 a..m., Yahnke withdrew and documented on the narcotic count sheet one 12 mcg fentanyl patch for J.A.
14. On September 19, at 1:30 a.m., Yahnke withdrew and documented on the narcotic count sheet another 5 mcg tablet of oxycodone for L.M.  L.M. was not Yahnke’s patient at that time.  Yahnke failed to document administering or wasting the tablet of oxycodone on the MAR.

15. On September 19, at 5:00 a.m., Yahnke withdrew and documented on the narcotics count sheet 25 mcg fentanyl for resident A.Y.  A.Y. was not due to receive the fentanyl until 
8:00 a.m., and was not Yahnke’s patient.  Yahnke documented on the MAR that she administered the 25 mcg fentanyl to A.Y. at 8:00 a.m.

16. On September 19, at 1:00 a.m. and again at 1:30 a.m., Yahnke withdrew and documented on the narcotic count sheet one tablet of hydrocodone/APAP for resident A.S.  A.S. was not Yahnke’s patient, and Yahnke failed to document either giving or administering either tablet of hydrocodone.
17. On September 19, at 11:20 p.m., Yahnke withdrew and documented on the narcotic count sheet one tablet of oxycodone/APAP for resident J.C.  J.C. was not assigned to Yahnke.  Yahnke failed to document on the MAR either giving or wasting the oxycodone.

18. On September 20, at 2:10 a.m., Yahnke withdrew and documented on the narcotic count sheet one tablet of hydrocodone/APAP for resident C.K.  Yahnke did not document an assessment on C.K.’s chart as to whether C.K. required or asked for hydrocodone.   Yahnke failed to document on the MAR either giving or wasting the tablet of hydrocodone to C.K. C.K. did not receive the hydrocodone.
19. On September 20, at 3:30 a.m., Yahnke withdrew and documented on the narcotic count sheet one tablet of oxycodone/APAP for J.C.  She failed to document on the MAR either giving or wasting the oxycodone.

20. On September 20, Yahnke withdrew and documented on the narcotic count sheet one 5 mcg tablet of oxycodone for resident L.M.  She failed to document on the MAR either giving or wasting the oxycodone.

21. Eleven times between September 1 and September 20, Yahnke withdrew and documented on the narcotic count sheet one tablet of hydrocodone/APAP for resident M.W. Yahnke never documented assessing whether M.W. required or asked for pain medication.  M.W. did not have pain and did not receive any pain medication during her stay at Mount 
Carmel.  Yahnke never documented on the MAR either giving or wasting the hydrocodone.  On one of the dates that Yahnke withdrew hydrocodone for M.W., September 19, M.W. was not Yahnke’s patient.

22. Seven times between September 9 and September 19, Yahnke withdrew and documented on the narcotic count sheet one tablet of hydrocodone/APAP for resident W.M. Yahnke never documented assessing whether W.M. required or asked for pain medication.  She never documented on the MAR either giving or wasting the hydrocodone.  On one of the dates that Yahnke withdrew hydrocodone for W.M., September 19, W.M. was not Yahnke’s patient.

23. Mount Carmel terminated Yahnke’s employment on September 23.
Count II – NJC Healthcare

24. In June 2010, Yahnke was employed at NJC Healthcare (“NJC”) in St. Charles, Missouri.

25. On June 12, Yahnke went to White Castle for lunch and brought her food back with her.  She placed the bag on a table in the common area.

26. A resident, O.J., wheeled her wheelchair up to the table with Yahnke’s food on it.

27. Yahnke said to her, “Bitch, don’t touch my food.  I fuck with people if they touch my food.”

28. O.J. told Yahnke she did not want her food and wheeled away.

Count III – Employment Disqualification List
29. On November 7, 2011, the Department of Health and Senior Services placed Yahnke on its Employment Disqualification List (“EDL”) for a ten-year period for her conduct at Mount Carmel.  It placed her on the EDL for one year for her conduct at NJC.
Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Yahnke has committed an act for which the law allows discipline.
  Yahnke admitted the facts set forth above and that those facts authorize discipline.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.  


The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his 
certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(12) Violation of any professional trust or confidence;
*   *   *

(15)  Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]

Professional Standards – Subdivision (5)

The Board alleges that Yahnke’s conduct at Mount Carmel constituted incompetence and misconduct, and her conduct at NJC also constituted misconduct, in her functions as a nurse.  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  
Although we have no direct evidence as to Yahnke’s state of mind when she withdrew medications at Mount Carmel and did not properly administer or waste them, we may infer it from the surrounding circumstances.
  The number of times that Yahnke withdrew narcotics and did not give them to patients indicates that Yahnke intentionally took them.  This is misconduct.  Her conduct when she cursed and upbraided the resident at NJC was also clearly misconduct.  We find cause to discipline under § 335.066.2(5) for misconduct.  
Yahnke’s inappropriate conduct took place over a span of several months and encompassed different types of behavior.  We conclude that she was unwilling or unable to function properly as an RN.  She is also subject to discipline under § 335.066.2(5) for incompetency.
Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Yahnke diverted medications from 
patients at Mount Carmel and sometimes failed to give pain medications to patients who were supposed to receive them.  She verbally abused a patient at NJC.  She violated the professional trust placed in her by her employer, colleagues, and the residents of both Mount Carmel and NJC.  There is cause to discipline her license under § 335.066.2(12).
Placement on EDL – Subdivision (15)

Yahnke was placed on an EDL by the Missouri Department of Health and Senior Services.  She is subject to discipline under § 335.066.2(15).
Summary


Yahnke is subject to discipline under § 335.066.2(5), (12), and (15).  

SO ORDERED on March 21, 2012.


________________________________



KAREN A. WINN


Commissioner
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