Before the

Administrative Hearing Commission

State of Missouri

DANIEL WOOD, 
)



)



Petitioner,
)




)


vs.

)

No. 03-2061 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Daniel Wood is not entitled to a credit for the refund of sales tax paid on a motor vehicle. 

Procedure


On October 21, 2003, Wood appealed the Director of Revenue’s denial of a claim for a refund of sales tax.  


On November 4, 2003, the Director filed a motion for summary determination.  Wood filed a response on November 21, 2003.  Our Regulation 1 CSR 15-3.440(3)(B) provides that 

we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

Findings of Fact

1. On July 25, 2003, Wood and Janice Wood purchased a 2003 Subaru for a net price of $20,000.  

2. On September 25, 2003, the Woods’ insurance company paid them $12,346.70 for the casualty loss of a 2000 Dodge Dakota that occurred on August 17, 2003.  

3. Wood filed a claim with the Director for a sales tax refund due to the total loss of a vehicle. 

4. On October 8, 2003, the Director issued a final decision denying Wood’s refund claim because the purchase of the Subaru was prior to the loss of the Dodge.

Conclusions of Law


We have jurisdiction to hear the petition.  Section 621.050.1.
  Wood has the burden to prove that the law entitles him to a refund.  Sections 621.050.2 and 136.300.  


Section 144.027.1 provides:


When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . theft or a casualty loss in excess 

of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner’s deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]

(Emphasis added.)  Wood argues that he was in the process of selling the Dodge and already had a prospective buyer when it was totaled.  He argues that the Subaru was replacing the Dodge.  However, § 144.027 provides for a credit on the purchase of a replacement motor vehicle only if the replacement vehicle is purchased “due to” the theft or casualty loss.  Therefore, the replacement must be purchased after the theft or casualty loss.  Because the Woods purchased the Subaru before the Dodge was stolen, they cannot qualify for the credit under § 144.027.  This Commission does not have the power to change the law that the legislature has enacted or to make any exceptions.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  


Wood also refers to § 144.025.1.  Section 144.025.1 provides:

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged, if there is a bill of sale or other record showing the actual allowance made for the article traded in or exchanged. . . . This section shall also apply to motor vehicles, trailers, boats, and outboard motors sold by the owner or holder of the properly assigned certificate of ownership if the seller purchases or contracts to purchase a subsequent motor vehicle, trailer, boat, or outboard motor within one hundred eighty days before or after the date of the sale of the original article and a notarized bill of sale showing the paid sale price is presented to the department of revenue at the time of licensing. . . .
L. 2003, H.R. No. 600, § A, eff. July 1, 2003.  Wood’s refund claim was not based on this statute, but on the casualty loss statute.  This Commission cannot rule on grounds for refund that were not presented to the Director.  IBM v. Director of Revenue, 765 S.W.2d 611, 612-13 n.5 (Mo. banc 1989).  However, even if the refund claim had been based on § 144.025, this statute does not apply because Wood did not sell the Dodge.  A sale is a transfer of ownership or title to tangible personal property for valuable consideration.  Section 144.010.1(9), RSMo. Supp. 2002.  “Consideration is a benefit a party making a promise receives in return for the promise, or a loss or detriment incurred by the party to whom a promise is made.”  Penrod v. Branson R-IV Public School District, 916 S.W.2d 866, 867 (Mo. App., S.D. 1996).  Wood argues that he transferred title to the insurance company.  However, he received insurance proceeds from the insurance company, not consideration for the vehicle, pursuant to the insurance company’s contractual obligation to pay him.  The execution of an already existing contractual duty does not constitute consideration.  W. E. Koehler Const. Co. v. Medical Ctr. of Blue Springs, 670 S.W.2d 558, 561 (Mo. App., W.D. 1984).


Though we sympathize with Wood, this Commission does not have the power to change the law that the legislature has enacted or to make any exceptions.  Lynn, 689 S.W.2d at 49.  


Because there is no genuine issue of material fact and the law does not allow Wood’s refund claim, we deny the refund claim.  


SO ORDERED on December 3, 2003.



________________________________



CHRISTOPHER GRAHAM 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.
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