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FINDINGS OF FACT AND CONCLUSIONS OF LAW ON REMAND

The Missouri Dental Board (Board) filed a complaint on April 10, 1997, seeking this Commission’s determination that the dentist license of Vernon John Wind, D.D.S., is subject to discipline.  The Commission convened a hearing on the complaint on February 2 - 5, 1998.  Nanci R. Wisdom represented the Board.  Sherry Doctorian, at that time with Hendren and Andrae, L.L.C., represented Wind.  The parties elected to file written arguments.  The last written argument was filed on September 25, 1998.

This Commission issued its findings of fact and conclusions of law on December 18, 1998.  We found cause to discipline Wind’s license for gross negligence, incompetence, and violation of professional trust or confidence.  Wind appealed to the Circuit Court of Cole County.  On May 30, 2001, Cole County Circuit Court Judge Byron L. Kinder entered an order reversing and remanding the case to this Commission, stating that “the AHC’s findings of fact 

must include:  (1) the professional standard established by expert testimony applicable to Dr. Wind; (2) a discussion of the expert testimony establishing this standard; and (3) the specific facts showing that Dr. Wind breached this standard.”  This Commission did not receive a copy of that order until October 24, 2001.

On December 3, 2001, this Commission issued an order requesting the parties to file proposed findings of fact and conclusions of law consistent with the order issued by the circuit court.  The parties filed their last proposed findings and conclusions on January 25, 2002. 

After reviewing the order issued by the circuit court and the proposed findings of fact and conclusions of law filed by the parties, we enter the following amended findings of fact and conclusions of law.

AFFIRMATIVE DEFENSE

Wind sets forth as an affirmative defense that Counts I through V are barred by the doctrine of laches in that the Board has known about these matters for a substantial period of time and that the Board’s delay in bringing this action has caused irreparable harm to Wind.  Wind states that he is harmed in his ability to properly defend against these claims because relevant and material evidence has been lost and his access to other evidence has been limited by the time delay.


Laches is an equitable remedy.  UAW-CIO Local #31 Credit Union v. Royal Ins. Co., 594 S.W.2d 276, 281 (Mo. banc 1980).  This Commission, like other administrative tribunals, has no authority to propound or enforce principles of equity.  Soars V. Soars-Lovelace, Inc., 

142 S.W.2d 866, 871 (Mo. 1940).

Findings of Fact

1.  Wind is licensed in Missouri as a general dentist by the Board.  Wind’s license was current and active at all relevant times.


2.  Wind has practiced general dentistry in St. Louis County since February of 1969.


3.  John Steuterman, Jr., D.D.S., a general dentist licensed in Missouri, has practiced in the St. Louis area for approximately 22 years and was a clinical instructor at a dental school for two years.  Steuterman outlined the standard of care (the degree of skill and learning ordinarily used by dentists under same or similar circumstances) as presented in the care and treatment of the four patients in this case as follows:


First, each time a patient goes to a dentist, it is an opportunity to examine, diagnose and treat the patient.

Second, root canal treatment, including thoroughly cleaning out the canal, filling the canal, building up the tooth, and placing a permanent crown on the tooth, should be completed in two or three appointments unless a problem exists.

Third, dentists should conduct complete examinations on patients one to two times per year.

Fourth, temporary fillings or crowns should be removed from teeth as soon as possible and should be replaced with permanent restorations.

Fifth, examinations should include a periodontal evaluation and X rays at regular intervals during treatment.

Sixth, when a patient presents, a dentist should examine the patient, diagnose dental conditions, prepare a treatment plan, and present the treatment plan to the patient.

Patient Nancee Byington

4.  Nancee Byington and her husband met Wind and his family in approximately 1966 and became good friends.

5.  Prior to becoming Wind’s patient, Byington received regular dental care including annual or semi-annual cleanings.  Byington also received numerous dental procedures prior to seeing Wind, including several crowns, a bridge, and numerous fillings.  Her upper wisdom teeth had been removed prior to seeing Wind, and tooth number 3 was missing and had been replaced with an artificial tooth or pontic.

6.  Byington was a patient of Dr. Wind from February 20, 1973, until July 24, 1991.  From February 20, 1973, until June 1, 1987, Byington appeared for treatment with Wind approximately 67 times.

7.  In late 1985, Byington and her husband entered into a business deal with four couples including the Winds, Wind’s two sisters and their husbands, and another couple, to purchase a condominium in Florida.  The business deal failed, and the couples sold the condominium in late 1990.  The condominium sold for a loss, and the failed business deal resulted in a strain on the relationship between the Byingtons and the Winds.  Michael Gild, Wind’s brother-in-law, requested $9,000 from the Byingtons as a result of the failed condominium deal.  The Byingtons informed Gild that they were not obligated to pay the $9,000 and that they could not afford to do so.

8.  From February 19, 1987, to May 22, 1987, Byington cancelled two appointments and missed one other appointment.  From June 1, 1987, until June 5, 1989, Byington did not appear for treatment with Wind.  From June 5, 1989, until July 24, 1991, Byington appeared for treatment with Wind approximately 11 times.

9.  Byington was a heavy smoker and had a lot of plaque and stains on her teeth.  Wind advised Byington not to smoke because of the deleterious effect on her teeth.

10.  Dr. Wind’s records mention tooth number 30 on 16 separate occasions over approximately ten years.  Wind placed a white filling in the tooth in 1973.  He opened the tooth for a root canal in 1974.  Before he completed the root canal, Wind placed a crown on the tooth to provide a sterile environment.  The root canal was not completed by Wind until 1976, after Wind treated it in eight separate appointments.  The temporary crown came off and needed to be re​cemented.  The permanent crown came off twice and needed to be re-cemented twice.

11.  Wind placed two fillings on tooth number 31, one in 1974 and another in 1982.  The filling placed in 1982 was a three-surface filling.

12.  Wind’s records mention tooth number 18 in at least 17 separate appointments from 1973 to 1984.  Wind opened the tooth in 1975, applied an intercanal medication, and placed a temporary filling on top of the crown.  Wind used a file on the lower molar canals that was too small to thoroughly clean out the canals.  Wind did not complete the root canal over a period of approximately nine years.  Infection traveled from the tooth down into the bone, and bone was being absorbed.  Wind extracted the tooth in 1984.

13.  Wind placed a white filling on tooth number 10 in 1976.

14.  On tooth number 14, Wind placed a two-surface silver filling in 1978, a silver filling in 1979, and a two-surface white filling in 1982.  Wind placed a temporary crown on tooth number 14 in May of 1983 and a permanent crown approximately four months later.

15.  Wind placed a silver filling on tooth number 12 in 1978.  He placed a temporary crown on tooth number 12 in May of 1983 and a permanent crown three months later.

16.  There were eight appointments dealing with tooth number 15.  Wind started with a silver filling and ended up filling every surface of the tooth with white filling in 1991.  Wind recommended a crown, and Byington deferred at that time.

17.  In 1983 Wind placed cement in tooth number 13.  Six months later he placed a two-surface filling on the tooth.

18. Wind placed a three-surface filling on tooth number 21 in 1983.

19.  In 1989, Wind placed a filling on the top and front surface of tooth number 5.

20.  An X ray of tooth number 17 taken by Wind in 1979 indicated decay.  Wind did not treat this tooth until he filled it in 1984.  Wind opened the tooth and treated it ten more times over the next 17 months and cemented a bridge between tooth numbers 17 and 18.

21.  Wind placed a three-surface filling on tooth number 20 in November of 1989.  In May of 1991, Wind opened tooth number 20 to begin a root canal.  Wind did not complete the root canal, and Byington did not seek treatment from Wind after July 24, 1991.

22.  In April of 1975, Wind performed a periodontal evaluation.  Byington had pocketing and recession around her back teeth.  Wind’s records do not indicate that he made a recommendation to Byington for the treatment of this condition.  Byington’s gum disease worsened during Dr. Wind’s care.

23.  Wind was aware of the distal overhang on tooth number 19, and he did not treat it because it did not compromise the health of the tooth.

24.  When considering a retirement package in 1991, Byington requested Wind to do a complete assessment of her dental situation.  After the examination, Wind’s wife called Byington at work and told her that only three teeth needed attention.  Wind’s wife was also his office manager.  Wind’s wife informed Byington that one tooth needed attention first and that the other two teeth could wait.  Wind did not refer Byington to a specialist in dentistry.


25.  After leaving Wind’s care, Byington was examined by Dr. Charpentier. Charpentier advised Byington that she needed extensive and immediate dental work.  Charpentier estimated that Byington needed a minimum of $7,838 in dental work.  Charpentier treated Byington in three or four visits, which included the scaling of teeth and other work.  Byington sought a second opinion from Dr. Wantanabe.  Wantanabe estimated that Byington needed approximately $12,000 in dental work.


26.  Dr. LaMarca first examined Byington in April of 1992.  LaMarca discovered that a number of teeth were badly decayed and were causing Byington periodic pain.  LaMarca diagnosed that Byington needed multiple root canal procedures and extensive crown and bridge procedures.  LaMarca believed that the problems with Byington’s teeth could not have occurred during the time period after Byington was treated by Wind and before she began treatment with LaMarca.  LaMarca referred Byington to Dr. Rainey, an endodontist, to remove the decay and complete the root canal procedures before LaMarca completed the reconstruction work.  Dr. LaMarca initially estimated that Byington would need approximately $16,000 worth of dental work, including the endodontic work.

27.  Dr. Edmond Rainey first treated Byington in April of 1992.  Rainey and his partner initially performed root canals on tooth numbers 12, 15, 30 and 31.  Rainey also removed a bridge from tooth numbers 2 and 4 and a crown from tooth number 17 to see if root canals were needed.  Before the end of 1992, Rainey and his partner performed root canals on a total of approximately ten teeth for decay, pain, and restorative purposes.  Byington appeared 21 times in Rainey’s office before the end of 1992 without missing an appointment, and she was a cooperative patient.

28.  LaMarca extracted tooth numbers 12 and 32.  He constructed a bridge for tooth numbers 12, 13, 14, and 15 with a cantilever to hold the false tooth for number 12.  He constructed a bridge between tooth numbers 2, 3, 4, and 5.  When he made that bridge, he crowned tooth numbers 2 and 4, replaced number 3, and splinted tooth numbers 4 and 5. LaMarca made crowns for tooth numbers 29, 30, and 31.  He also made a bridge between tooth numbers 17, 18, 19, 20 and 21.  He placed fillings on the anterior teeth.

29.  LaMarca observed that Byington’s periodontal condition was moderate except for pockets around tooth numbers 5, 6, and 17.  LaMarca referred Byington to Dr. Manne, a periodontist.  Manne completed two bone grafts and one other artificial graft on Byington.


30.  Byington received extensive dental treatment costing more than $22,000 after leaving Wind’s care.

Patient Maurice Stone
31.  Maurice Stone was Wind’s patient from March 1987 until January 1993.

32.  Prior to seeing Wind, Stone had regular dental checkups and cleanings approximately twice a year.

33.  Stone initially sought general dental treatment from Wind.  Wind noted that Stone had periodontal disease, inflammation of the gums, and gums that bled readily.  Stone did not have good oral hygiene.  Stone took heart medication that contributed to inflammation of the gums and mouth.

34.  When Stone sought treatment from Wind, Stone had a long-standing bruxism problem – an excessive grinding of the teeth.

35.  An X ray taken by Wind in September of 1988 showed a lesion on the back of tooth number 18.  An X ray taken by Wind in 1991 showed a lesion still on the back of the tooth, and 

also decay beginning on the front of the tooth.  Wind placed a filling on the tooth in December 1991 and opened the tooth in July 1992 to begin root canal treatment.  Wind medicated the tooth and closed it up temporarily, but did not finish the root canal therapy because Stone left Wind’s care in 1993.  Stone had a root canal completed on tooth number 18 by another dentist after he left Wind’s care.

36.  Stone sought cosmetic work from Wind to correct the yellow appearance of his teeth.  Wind recommended porcelain veneers for Stone.  Stone agreed to have Wind place veneers on his front teeth.

37.  On two occasions during June and July of 1989, Wind declined to place veneers on Stone because of Stone’s soft tissue inflammation.  Wind placed the upper veneers on Stone in August 1989, after the soft tissue inflammation was sufficiently under control.  Wind subsequently placed veneers on Stone’s lower front teeth.  Wind did not recommend that Stone use a night guard to minimize the effect of the bruxism problem on the veneers.

38.  The veneers failed and numerous times broke, chipped, cracked and fell off because of Stone’s bruxism problem.

39.  After Stone left Wind’s care, he had the lower veneers removed because of numerous problems with chipping and breaking and because the teeth were so small.  Stone kept the majority of the upper veneers repaired so they could be viewed at the time of the hearing in this case.

Patient Elizabeth Montano
40.  In 1977 Elizabeth Montano (a/k/a Betty Ullman) was diagnosed as an insulin dependent diabetic at 21 years of age.  She takes two shots of insulin per day to control her diabetes.  Diabetics generally have a higher incidence of periodontal problems and do not heal as fast as non-diabetics.

41.  Montano suffers from a thyroid condition and has been diagnosed with a heart murmur in the past.

42.  Montano had not seen a dentist for approximately two years before seeing Wind.

43.  Montano was Wind’s patient for approximately 11 years, from April 1979 through April 1990.

44.  Montano appeared at Wind’s office for approximately 125 appointments, failed to appear at approximately 16 appointments, and cancelled or rescheduled approximately five appointments.  When Montano missed or cancelled an appointment, she tried to make it up.


45.  Montano followed Wind’s treatment recommendations in that she scheduled appointments and received treatment when Wind recommended it.  Wind did not refer Montano to a specialist in dentistry.

46.  Montano had no cleaning appointments with Wind, and Wind did not do a periodontal charting on Montano.

47.  Wind observed Montano smoke and consume alcohol in social settings during the time that she was under Wind’s care, both of which are harmful for the oral health of a diabetic and contraindicated because of her diabetic condition.  Wind advised Montano not to smoke, although she continued to do so.

48.  Wind treated tooth number 15 in 1979 and 1980.  He took an X ray of the tooth, started a root canal, placed a facial temporary filling in it, and never finished the root canal.

49.  Wind placed a two-surface filling in tooth number 2 in 1979.  Wind treated the tooth in four subsequent appointments, and he extracted it in 1981.

50.  Wind extracted tooth numbers 1 and 16 in 1980.

51.  In 1980 Wind placed a temporary material named “cavit” in tooth number 19.  Two years later, Wind extracted the tooth.

52.  Wind placed white fillings in tooth numbers 25 and 28 in 1981.

53.  In 1982 Wind extracted tooth number 32.

54.  Wind treated tooth number 10 in approximately 20 visits over an eight-year period. Wind placed a white filling on the tooth in 1982.  Fourteen visits involved opening and closing the tooth.  In 1986 the records noted to “charge out” a root canal, although the records do not show that the root canal work was finished.  A temporary crown was placed on the tooth and was re-cemented several times in 1990.

55.  Wind placed a temporary filling on tooth number 17 in April 1982 and extracted the tooth in December 1982.

56.  Wind placed a two-surface temporary filling on tooth number 5 in 1982.  After multiple openings for root canals, the tooth became part of a bridge.  Tooth number 5 underwent approximately 16 appointments.

57.  Wind filled tooth number 4 on four occasions between 1982 and 1984.  The tooth was opened and then extracted in 1984.

58.  Tooth number 30 was treated in approximately 18 appointments in three years.  A three-surface filling was placed in it in 1983.  Wind opened it numerous times for a root canal, placed formocresol in it, and sealed it up again.  He extracted the tooth in 1986 and subsequently treated it for a dry socket.

59.  Wind treated tooth number 12 at approximately 26 different appointments from 1983 to 1989.  Wind opened and closed the tooth numerous times, placing formocresol in it, but it continued to be infected.  Wind placed a temporary crown on the tooth in 1986 and re-cemented 

the crown five times through 1989.  Wind’s notes do not indicate that the root canal therapy was ever completed.

60.  On three separate occasions, Wind placed white fillings on different parts of tooth number 6.

61.  In 1984 Wind opened tooth number 21, after having a temporary in it for approximately six months.  Wind opened the tooth numerous times to place formocresol in it, and he closed it with a temporary filling.  After a total of 13 appointments ending in 1989, Wind had not completed the root canal work.

62.  Wind placed a white filling in tooth number 9 in 1986.


63.  Wind placed a two-surface temporary filling on tooth number 31 in 1986.  The tooth was opened and closed several times from 1987 through 1989, and Wind’s records do not show that root canal therapy was finished.


64.  Wind placed a three-surface filling on tooth number 13 in February 1984.


65.  Wind intended to leave tooth decay in some of Montano’s teeth in order to place a temporary filling material that would stimulate the formation of secondary dentin.  Wind would try to work on those teeth six to eight weeks later so that he could remove all of the decay without exposing the pulp or nerve, and without having to do a root canal.


66.  Wind placed temporary fillings in teeth on which he was doing a root canal to make it easier to go back later and re-medicate and instrument the tooth.  Wind believed that some teeth needed to be temporized so they would settle down and become asymptomatic.


67.  Wind took a total of ten periapical X rays and at least one panorex X ray of Montano.


68.  Wind’s records indicate that Montano’s dental insurance became effective on October 1, 1988.


69.  After Montano was married, she went to Dr. Lowe – the dentist who treated her husband.  She was covered by a dental plan when she first saw Lowe.


70.  Lowe first treated Montano on June 26, 1990.  He diagnosed the following conditions:  decay in 16 teeth, mild horizontal bone loss, abscesses, and areas where the gum was hemorrhagic and red.  The conditions Lowe observed in Montano’s mouth could not have arisen after the time that Montano left Wind’s care.

71.  When Lowe told Montano about her dental condition, Montano was surprised and alarmed.  Montano was not aware that she needed so much dental work when she left Wind’s care.

72.  Lowe presented a treatment plan to Montano, which included:  (1) controlling her gross, generalized dental cavities, and the abscesses associated with those cavities; (2) treating her periodontal disease; (3) performing root canal therapy with buildups and crowns on approximately 12 teeth; (4) placing crowns on four additional teeth; and (5) completing three bridges.

73.  Lowe’s treatment of Montano through the remainder of 1991 and 1992 included the following:  root canal therapy with buildups and crowns on tooth numbers 3, 4, 7, 9, 10, 12, 14, 17, 20 and 21; treatment of decay and/or fillings placed on tooth numbers 6, 8, 11, 19, 22, 23, 25, 26, 27 and 29; the extraction of tooth number 31; and periodontal therapy with initial gross debridement to remove the larger deposits.  Montano’s overall dental condition improved since she began treatment with Lowe.

74.  On one occasion during Lowe’s treatment of Montano, Montano waited four months to return for the completion of a root canal on tooth number 14, instead of the recommended two weeks.  On another occasion, Montano waited 12 weeks to return for the replacement of a 

permanent crown on tooth number 22, instead of the recommended two weeks.  Montano did not follow Lowe’s recommendations to quit smoking or to use a bruxism appliance.

75.  On several occasions, Lowe recommended that Montano see an endodontist and a periodontist.  Montano did not initially follow Lowe’s recommendation because of the constraints of her insurance coverage.

76.  Montano went to Dr. Kyd, a periodontist, approximately four times each year for cleanings beginning in the latter portion of 1992.  Montano previously received cleanings on at least two occasions with Lowe prior to the latter portion of 1992.  In 1995 and 1996, Montano did not stay current in her contacts with Kyd.  In notes and correspondence, Kyd and Lowe referred to the same tooth when mentioning both tooth numbers 17 and 18.

77.  Montano first saw an endodontist in April or May of 1997.  Prior to that time, Lowe performed the necessary endodontic procedures for Montano.

Patient Helen M. Cole-Tsenes

78.  Helen M. Cole-Tsenes (Cole) was Wind’s patient from April 1983 until June 1993. Cole was 62 years old when she first went under Wind’s care, and she was a smoker for the majority of her adult life.

79.  Prior to becoming Wind’s patient, Cole had regular dental care and had received a substantial amount of dental work.  At the time of Cole’s first visit with Wind, she was missing ten teeth and had crowns or bridges on 19 teeth.

80.  When Wind first began treating Cole, she informed Wind that she did not want too many X rays.

81.  Wind advised Cole numerous times when he first began treating her that tooth number 5 needed to be extracted.  Cole indicated that the tooth did not hurt and refused to allow 

Wind to extract the tooth until September 17, 1986.  Cole was interested in having her teeth cleaned and having a good appearance to her teeth.  Cole was resistant to Wind’s recommendations if they involved more than cleanings.

82.  Wind’s records indicate that he treated Cole for approximately 25 checkup appointments involving cleanings, and an approximate additional 35 appointments that included placing a bridge, re-cementing bridges and crowns, and other work.

83.  Wind opened tooth number 14 in 1989 and placed formocresol in it.  Wind reopened the tooth in 1992 and again in 1993.  Wind recommended extraction in 1993.  Wind did not complete the root canal in tooth number 14 and did not extract the tooth.

84.  Wind opened and drained tooth number 9 in 1992.  Wind did not complete the root canal in tooth number 9, although he treated Cole in 14 subsequent appointments over the following year.

85.  In January 1993, Wind opened tooth number 31 through a crown to begin a root canal.  Wind did not complete the root canal, although Wind treated Cole in nine subsequent appointments until June 1993.

86.  On June 28, 1993, Wind opened tooth number 28 to begin a root canal.  Wind did not complete the root canal because Cole left Wind’s treatment after that date.

87.  Wind did not refer Cole to a specialist for treatment.

88.  Cole first sought treatment from Dr. Thomas Switzer on July 12, 1993.

89.  After the initial exam, Switzer explained to Cole that she had numerous problems in her mouth that would encompass the extraction of a number of teeth, periodontal surgery, root canals, and basically full-mouth reconstruction of crown and bridge.

90.  Cole was surprised and shocked from Switzer’s recommendation.  Cole sought a second opinion from Dr. Greenberg.  Greenberg confirmed Switzer’s recommendation.

91.  Switzer initially diagnosed a severe periodontal condition involving severe bone loss and pockets as deep as 12 millimeters around tooth numbers 9, 12, 14, and 31.  Switzer initially believed that tooth numbers 12 and 14 would certainly need to be extracted, that tooth number 9 would probably need to be extracted, and that tooth number 31 might need to be extracted.

92.  Except for the area around tooth numbers 9, 12, 14, and 31, Switzer observed that Cole had moderate generalized periodontal condition with pockets of four to six millimeters. Switzer observed abscesses around tooth numbers 14, 28, and 31.  Switzer diagnosed that tooth number 28 needed a root canal and that the mouth would need to be restored with bridgework.

93.  On August 30, 1993, Switzer subsequently extracted tooth numbers 12 and 14 and prepared a bridge for tooth numbers 11 to 14.  Switzer subsequently extracted tooth number 9, performed root canal therapy on tooth numbers 28 and 31, and performed surgery around tooth number 31 to remove a bony pocket.  Switzer did periodontal surgery around tooth numbers 2 and 4 and extracted tooth number 19.  He placed bridges on tooth numbers 11-14, 2-6, 28-31, 8-10 and 19-21.

94.  The problems initially observed and diagnosed by Switzer did not arise in the period of time after Wind treated Cole.  Wind did not inform Cole of the severity of her condition or of her need for extensive treatment.

95.  Cole paid approximately $15,000 for dental work to Switzer after she left Wind’s care.

Conclusions of Law


This Commission has jurisdiction over the Board’s complaint.  Section 621.045, RSMo Supp. 1997.
  The Board is an agency of the State of Missouri established pursuant to sections 332.021 through 332.061 for the purpose of executing and enforcing the provisions of Chapter 

332, Dentists.  The Board has the burden of proof.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board must prove its case by a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id.  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.

The Board alleges that Wind’s care and treatment of four patients, when considered individually (Counts I-IV) and cumulatively (Count V), constitute cause for discipline as gross negligence, incompetency and violations of professional trust or confidence.  Sections 332.321.2(5) and (13) provide discipline for:


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of, or relating to one’s ability to perform, the functions or duties of any profession licensed or regulated by this chapter;

*   *   *

(13) Violation of any professional trust or confidence[.]

Gross negligence is a deviation from the professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs and Land Surveyors, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  The mental state can be inferred from all the surrounding circumstances.  Id.   Incompetence is a general lack of or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  A professional trust or confidence arises when a person relies on the special knowledge and skills of a professional that 

are evidenced by professional licensure.  State Board of Nursing v. Morris, BN-85-1498, at 11 (Mo. Admin. Hearing Comm’n Jan. 4, 1988).

In 1981, the General Assembly repealed section 332.321 and enacted a rewritten version.  1981 Mo. Laws 453, 510-12, SB. 16.  The rewritten version authorized the Board to discipline a license for incompetence, gross negligence, and a violation of any professional trust or confidence.  Prior to 1981, however, the statute authorized the Board to discipline a license for incompetence, but not for gross negligence or for a violation of professional trust or confidence. Section 332.321.l(2)(g), RSMo 1978.  In determining whether there is cause to discipline, we apply the version of the statutes in effect at the time the conduct occurred.  Section 620.105; Mo. Const. Art. I, section 13.  Therefore, with regard to the portion of Wind’s treatment prior to 1981 that was rendered to Byington and Montano, we will consider only the issue of whether that treatment constituted cause to discipline for incompetence.

Count I

The Board alleges that Wind’s treatment of Byington constituted gross negligence, incompetence, and a violation of a professional trust or confidence under section 332.321.2(5) and (13) in the following respects:  (1) Wind’s examination, diagnosis, and treatment of Byington was so careless that she experienced continued deterioration of her dentition, ultimately requiring other dentists to perform multiple endodontic procedures with a complete reconstruction of her maxillary and mandibular dentition; (2) Dr. LaMarca diagnosed these conditions and testified that they existed prior to leaving Wind’s care; (3) Wind knew that Byington had a periodontal problem, and he failed to actively examine, diagnose or treat the condition after 1975; (4) Byington requested a complete evaluation prior to leaving Wind’s care, and Wind’s diagnosis was nothing like that of the other dentists who saw Byington shortly after 

she left Wind’s care; and (5) the conditions in Byington’s mouth were easily ascertainable by using skills that a general dentist should possess.


Wind made the following arguments:  (1) Byington was a busy, professional woman who was somewhat regular in her dental care only until 1986; (2) the failed business deal with Wind and the refusal to pay $9,000 toward the business deal was reflected in Byington’s failure to see Wind for a two-year period from June 1987 until June 1989; (3) for the next two years Byington cancelled several appointments and saw Wind only on an emergency-type basis; (4) Byington used her unhappiness over the failed business deal to attempt to malign Wind’s practice of dentistry; (5) Byington received three different diagnoses and various treatment options with different costs approximately one year after leaving Wind’s care and five years after she had sought comprehensive dental care; and (6) Dr. Zoeller and Dr. Wind testified that Wind’s care was within the standard of care and did not constitute incompetency, gross negligence, or a violation of professional trust or confidence.

Our findings do not show that Byington saw Wind only on an emergency-type basis from June 1989 until July 1991.  During that two-year period, Byington appeared for treatment with Wind approximately 11 times, and on one occasion in 1991, she requested a complete evaluation.  Although Byington missed or cancelled three appointments prior to June 1987, and although she did not appear for treatment with Wind for two years prior to June 1989, Wind still had the opportunity to examine, diagnose, and treat Byington in eleven subsequent appointments. He also had an opportunity to provide the complete evaluation she requested in 1991.  Under these circumstances, it is not a defense to claim that, as a busy professional, Byington was not regular in her dental care.

Our findings show that the failed business deal involving the condominium resulted in a strain on the relationship between the Byingtons and the Winds.  The record does not show, 

however, that the failed business deal resulted in an attempt by Byington to malign Wind’s practice of dentistry.  The record shows that Byington’s testimony against Wind resulted from Wind’s failure to examine, diagnose, and treat her dental conditions.


After she left Wind’s care, Byington received diagnoses, treatments options, and cost estimates from three different dentists – Dr. Carpentier, Dr. Wantanabe, and Dr. LaMarca.  The three dentists came to conclusions that were similar, although not exact, with each other.  The costs estimates ranged from $7,800 to $16,000, although it is not clear from the record whether the lower estimates included the endodontic work.  In addition, the record does not delineate the diagnoses and treatment options that were given from Carpentier and Wantanabe, except that they both agreed with LaMarca’s conclusion that substantial and immediate treatment was needed.  The fact that the subsequent diagnoses were made approximately nine months after leaving Wind’s care does not mean that the conditions did not exist during Wind’s care.  Our findings show that the conditions diagnosed by LaMarca after Byington left Wind’s care were present when Wind treated her.


According to Steuterman, each time a patient sits in a dental chair, the dentist has an opportunity to examine, diagnose and treat the patient.  The standards of care breached in this ease involve Wind’s failure to utilize basic, fundamental procedures and routines taught in dental school and within the knowledge, custom and practice of dentists practicing in Missouri, including the St. Louis area.  In many cases, Wind failed to examine, diagnose or treat dental conditions when patients presented in his dental chair on many occasions.  Steuterman described this situation as that of supervised neglect.


Specifically, the conditions within Byington’s mouth should have been diagnosed, examined, treated or a referral made to another dental professional by Wind.  Wind should have 

performed routine or complete examinations including X rays on Byington.  Wind should have completed root canals in two or three appointments unless a problem existed with the tooth.  Patients including Byington should not wear temporary crowns any longer than necessary, which should only span two or three appointments unless a problem exists.  Further, dentists are taught how to do a periodontal examination and to diagnose periodontal conditions during a routine or complete exam.  It is the standard of care to perform such an examination.  Once the condition is diagnosed, treatment should occur whether by a general dentist or a specialist.

Our findings show that after Wind opened tooth number 30, he did not complete the root canal until eight appointments and two years later.  In addition, on three occasions he re-cemented the crown on tooth number 30.  After Wind opened tooth number 18, he used an instrument that was too small to thoroughly clean out the molar canals, he did not complete the root canal in a period of approximately nine years, and he eventually extracted the tooth.  Our findings show that a 1979 X ray indicated decay in tooth number 17; however, Wind did not treat the tooth until 1984.  Although Wind performed a periodontal evaluation and found that Byington had pocketing and recession around her back teeth, Wind’s records do not indicate that he made a recommendation to Byington for the treatment of this condition.  Our findings do not show that Wind disregarded the distal overhand or the furcation involvement in tooth number 19.

Zoeller testified that Wind’s treatment was not inappropriate; however, we did not find his testimony to be credible.  Although Zoeller had taught dentistry and published articles pertaining to the field of dentistry, he was Wind’s teacher in school and was acquainted with Wind thereafter.  Zoeller was the only expert witness, other than Wind, who testified that there was no problem with Wind’s treatment.  Dr. Steuterman, the Board’s expert witness, has been a clinical instructor at dental school.  Although Steuterman has not published articles or textbooks, 

we find his testimony to be credible and reliable.  Steuterman’s testimony is corroborated by the dental records and is consistent with the testimony of LaMarca and Rainey.

Our findings show that Wind had the training and opportunity to diagnose the conditions that were diagnosed by LaMarca.  Our findings indicate that Wind’s treatment of Byington was so careless that she experienced continued deterioration of her dentition, ultimately requiring other dentists to perform multiple endodontic procedures with a complete reconstruction of her maxillary and mandibular dentition.  After leaving Wind’s care, Byington received extensive dental treatment costing more than $22,000.  Wind had the training and opportunity to effectively examine, diagnose and treat Byington or could have referred her to appropriate specialists.  Wind failed to effectively examine, diagnose, and treat Byington.  Wind failed to thoroughly clean out the canals of the teeth, failed to expeditiously finish root canals in tooth numbers 18 and 30, and allowed infection to fester for extended periods of time.

We conclude that Wind’s treatment and care of Byington from 1981 until 1989 demonstrated a conscious indifference to his professional duty.  Wind’s treatment of Byington during that period also exhibited a general lack of professional ability.  A professional trust or confidence arose because Byington relied on the special knowledge and skills that are evidenced by Wind’s professional licensure.  We conclude that Wind’s treatment of Byington from 1981 until 1989 constituted gross negligence, incompetence, and a violation of professional trust or confidence under section 332.321.2(5) and (13).

We conclude that Wind’s treatment and care of Byington prior to 1981 demonstrated a general lack of professional ability.  We conclude that Wind’s treatment and care of Byington prior to 1981 constituted incompetence under section 332.321.1(2)(g), RSMo 1978.

Count II


The Board alleged that Wind’s treatment of Stone constituted gross negligence, incompetence, and a violation of professional trust or confidence under section 332.321.2(5) and (13) in that Wind placed veneers on Stone’s teeth in the presence of generalized soft tissue inflammation and Wind ignored the presence of bruxism in placing the veneers.  The Board alleged that Wind failed to employ precautions such as night guards to prevent the failure of the bonding of the veneers.  The Board also alleged that Wind failed to properly diagnose and treat a lesion in tooth number 18 that ultimately resulted in the need for extensive endodontic treatment and resulted in the ultimate necrosis of the tooth.


Wind makes the following arguments:  (1) Stone came to Wind and asked for veneers to be placed on his front teeth – both upper and lower to improve their appearance; (2) Stone was still wearing the upper veneers at the time of the hearing, although he could have had them removed; (3) Stone’s failure to brush and floss consistently and thoroughly compromised the veneers; (4) Wind refused to place the veneers until the inflammation subsided sufficiently; (5) Stone did not have the lower veneers removed until he received the recommendation of the Board’s expert, Dr. Steuterman; (6) Contrary to Steuterman’s opinion, veneers are appropriate on the lower front teeth according to Wind and Zoeller; (7) Wind and Zoeller testified that Wind’s care was within the standard of care and did not constitute incompetency, gross negligence, or a violation of professional trust or confidence.


In addition, Wind argues that he diagnosed the lesion on tooth number 18 on July 17, 1992, and initiated root canal therapy, but was unable to finish the treatment because Stone soon left Wind’s care.  Nevertheless, our findings show that Wind failed to properly diagnose and treat the lesion in 1988.  Wind ignored Steuterman’s testimony that the X ray taken on 

September 28, 1988, showed a lesion of the back of tooth number 18.  Steuterman testified that if Wind would have diagnosed and treated the tooth in 1988, the root canal would not have been necessary.


Steuterman testified that Wind failed to use the degree of skill and learning ordinarily used by dentists in Missouri to examine, diagnose and treat the conditions presented by Stone, including the condition of tooth number 18 in 1988.  If tooth number18 would have been treated reasonably in 1988, there would have been no need for the subsequent root canal treatment four years later.  

Bruxism is determined by examining the teeth.  Wind had an opportunity to examine Stone and diagnose the bruxism.  Steuterman testified that veneers are contraindicated in the presence of bruxism because it will cause veneers to fail.  He testified that it is within the standard of care to determine bruxism and to recognize that bruxism will cause veneers to fail.

Our findings show that Stone went to Wind for a recommendation on improving the appearance of his teeth, and Wind recommended veneers.  Stone’s removal of the lower veneers and his failure to remove the upper veneers were merely indications that the lower veneers presented more problems than did the upper veneers.  Our findings show that the veneers failed because of bruxism, not because of inadequate brushing and flossing.  Therefore, regardless of whether veneers should he placed on the lower front teeth, Stone’s veneers failed because of bruxism.  Wind did not recommend that Stone use a night guard to minimize the effect of the bruxism problem on the veneers.  Because Wind waited to place the veneers until the

inflammation subsided sufficiently, our findings show that the veneers did not fail because of soft tissue inflammation.


Zoeller testified that he did not see any indication from Wind’s records that Wind diagnosed bruxism and then chose to ignore the diagnosis when placing the veneers.  Zoeller’s 

testimony did not convince us that there was no bruxism present when Wind placed the veneers on Stone.  Our findings show that Wind ignored the presence of bruxism in placing the veneers and that the veneers failed because of the bruxism.


We conclude that Wind’s treatment and care of Stone, by recommending and placing veneers despite Stone’s bruxism and by failing to properly diagnose and treat the lesion in tooth number 18, demonstrated a conscious indifference to his professional duty.  Wind exhibited a general lack of a professional ability in his treatment of Stone.  A professional trust or confidence arose because Stone relied on the special knowledge and skills that are evidenced by Wind’s professional licensure.  Stone relied on Wind’s recommendation that veneers would be appropriate for Stone, and Wind failed to recommend that Stone use a night guard to minimize the effect of the bruxism problem on the veneers.  Stone relied on Wind to properly diagnose and treat decay, and Wind failed to diagnose and treat tooth number 18.  We therefore conclude that Wind’s treatment of Stone constituted gross negligence, incompetence, and a violation of professional trust or confidence under section 332.321.2(5) and (13).

Count III


The Board alleges that Wind’s treatment of Montano exhibited gross negligence, incompetence, and a violation of professional trust or confidence under section 332.321.2(5) and (13) in that Wind:  (1) carelessly performed at least seven root canals and failed to complete the procedures in a period of up to ten years in some instances; (2) placed temporaries in teeth and failed to place permanent restorations; (3) failed to provide preventative dentistry by failing to:  provide regular tooth cleaning to Montano, take regular X rays, and refer her to a specialist; 

(4) failed to prevent decay, periodontal disease, abscesses, and occasioned loss of teeth or to properly treat teeth to ward off decay and abscesses.

Wind makes the following arguments: (1) Montano’s dental health was compromised because she was an insulin dependent diabetic and she smoke and drank, although both actions were contraindicated due to her medical condition; (2) Lowe’s notes show that he was losing ground on her dental condition and that she was resistant to and did not follow Lowe’s recommendations regarding:  referrals to an endodontist or periodontist, smoking, brushing, flossing, completing root canal therapy on tooth numbers 14 and 22, placing a permanent crown and bruxism appliance, and teeth cleanings; (3) Montano came to Wind only in emergency-type situations, never for regular cleanings; (4) she failed to show up for 18 appointments with Wind; and (5) Zoeller and Wind testified that the treatment rendered by Wind was within the standard of care and did not constitute incompetence, gross negligence or a violation of professional trust or confidence.

The record indicates that Montano was a difficult patient to treat because of her diabetic condition.  Our findings show that in 1977 Montano was diagnosed as an insulin dependent diabetic at 21 years old, and that diabetics generally have a higher incidence of periodontal problems and do not heal as fast as non-diabetics.  Our findings indicate that Montano smoked and consumed alcohol during the time that she was under Wind’s care and continued to smoke during the time she was under Lowe’s care, both of which are contraindicated due to her medical condition and are harmful for the oral health of a diabetic.

Our findings also show that when Lowe told Montano about her dental condition, Montano was surprised and alarmed because she was not aware that she needed so much dental work when she left Wind’s care.  Nevertheless, Montano followed Wind’s recommendations for treatment.  Although Montano did not have cleaning appointments with Wind and Wind did not do a periodontal charting for her, Montano scheduled appointments and received treatment when 

Wind recommended that she needed treatment.  Our findings show that Wind failed to inform her about the severity of her dental condition and about the imperative nature of regular cleanings in consideration of her diabetic condition.

Our findings show that Montano failed to appear at approximately 16 appointments, and canceled or rescheduled approximately 5 appointments with Wind.  Nevertheless, she appeared at Wind’s office for approximately 125 appointments over an 11-year period.  These numbers show that on the average, Montano appeared for more than 11 appointments per year and missed or rescheduled less than two appointments per year.  Montano’s failure to appear for this number of appointments does not affect our decision regarding the treatment provided by Wind.

Our findings show that Montano did not follow every recommendation of Lowe and Wind.  Montano continued to smoke despite the recommendation of each dentist.  Lowe recommended that Montano see an endodontist and a periodontist; however, Montano did not initially follow Lowe’s recommendation because of constraints of her insurance coverage.  Montano waited four months to return for the completion of a root canal on tooth number 14, instead of the recommended two weeks.  Montano also waited 12 weeks to return for the placement of a permanent crown on tooth number 22 instead of the recommended two weeks. Montano did not follow Lowe’s recommendation to use a bruxism appliance.  There was not evidence to establish that Montano failed to follow Lowe’s recommendations regarding brushing and flossing.


Our findings show that Montano followed the majority of the recommendations presented by Lowe and Wind, and she certainly followed the treatment plan given by Lowe.  Through the latter portion of 1991 and into 1992, Montano received root canal therapy with buildups and crowns on approximately ten teeth, and she received treatment for decay on approximately another ten teeth.  Montano received cleanings on at least two occasions with 

Lowe prior to the latter portion of 1992, and she subsequently went to Dr. Kyd, a periodontist, approximately four times each year for cleanings.  Montano’s overall dental condition improved since she began treatment with Lowe.  Lowe testified that Montano was a heroic patient for her toleration of the dental treatment she had received.


Steuterman testified that the standard of care is to perform a routine or complete examination of a patient one to two times per year.  Steuterman testified to the importance of removing all decay before closing a tooth.  Steuterman testified that the standard of care is to complete root canals in two to three appointments unless a problem exists and to place permanent restorations as soon as possible.  Further, dentists are skilled and trained to treat tooth decay.  It is the standard of care to attempt to treat tooth decay when a patient goes to a dentist.


Our findings do not show that Wind failed to take regular X rays of Montano.  Our findings show that Wind did not refer her to a specialist; however, the evidence did not establish that the treatment of Montano was necessarily beyond the scope of a general dentist and required a specialist.  Wind’s testimony that he intended to leave decay in some teeth to stimulate the formation of secondary dentin and that some teeth needed to be temporized so that they would become asymptomatic does not explain the magnitude of the decay and abscesses present in Montano’s mouth when he treated her.


Our findings show that Wind carelessly performed at least seven root canals and failed to complete the procedures in a period of up to ten years in some instances, placed temporary crowns in teeth and failed to place permanent restorations, failed to provide preventative dentistry by failing to provide regular tooth cleaning to Montano, and failed to properly treat teeth to ward off decay and abscesses.  Wind’s treatment of Montano included the opening of 

multiple teeth on numerous occasions, failing to expeditiously resolve tooth decay and infection, and failing to inform Montano of the treatment needed to resolve the decay and infection.


We conclude that Wind’s treatment and care of Montano from 1981 until 1990 demonstrated a conscious indifference to his professional duty.  Wind’s treatment of Montano during that period also exhibited a general lack of professional ability.  A professional trust or confidence arose because Montano relied on the special knowledge and skills that are evidenced by Wind’s professional licensure.  We conclude that Wind’s treatment of Montano from 1981 until 1990 constituted gross negligence, incompetence, and a violation of professional trust or confidence under section 332.321.2(5) and (13).


We conclude that Wind’s treatment and care of Montano prior to 1981 demonstrated a general lack of professional ability.  We therefore conclude that Wind’s treatment and care of Montano prior to 1981 constituted incompetence under section 332.321.1(2)(g), RSMo 1978.

Count IV


The Board alleges that Wind’s treatment of Cole was grossly negligent, incompetent, and a violation of professional trust or confidence under section 332.321.2(5) and (13) in that Wind failed to examine, diagnose and treat Cole’s dental conditions, although she appeared in Wind’s office on many occasions for cleanings and examinations.  The Board alleges that Wind was so careless in treating Cole that she experienced continued deterioration of her adult dentition, requiring other dentists to perform multiple dental and periodontal procedures.  The Board asserts that Wind had numerous opportunities to diagnose and treat the conditions that Dr. Switzer diagnosed and treated.  The Board argues that Cole went to Wind for his skill and expertise in the area of dentistry; however, Cole was not informed of the deterioration of her dental conditions.  The Board alleges that Wind attempted to perform endodontic procedures on tooth numbers 9, 14, 28, and 31, but never completed the procedures.


Wind argues that when Cole first went to him for treatment, she already had a tremendous amount of dentistry done and had been a smoker for approximately 35 years.  Wind 

argues that although Cole came for regular cleanings, she was very resistant to any other type of dental procedure, including X rays.  Wind points out that on Cole’s first visit, he diagnosed tooth number 5 as having severe periodontitis and recommended extraction.  Cole refused to accept that recommendation although Wind brought it to her attention during following visits, until three years later.  Wind asserts that a dentist cannot force a patient to accept treatment, he can only make recommendations to the patient, and the patient bears the responsibility for the condition of his or her mouth.  Wind emphasizes that Switzer also found Cole to be resistant to treatment recommendations and that Zoeller and Wind both testified that Wind’s treatment of Cole was within the standard of care and did not constitute incompetence, gross negligence or a violation of professional trust or confidence.


Our findings show that Cole was resistant to dental procedures other than regular cleanings, especially when she first sought treatment from Wind.  Nevertheless, Wind failed to diagnose the conditions that Switzer subsequently diagnosed and treated, and Wind failed to inform Cole of those conditions.  After Switzer informed Cole of the severity of her condition, Cole proceeded with the proper treatment.  Our findings show that Cole paid approximately $15,000 for dental work to Switzer after she left Wind’s care.  The fact that Cole already received substantial dental work before she saw Wind does not affect our decision, nor does the fact that she smoked.  We agree with Wind that a dentist cannot force a patient to accept treatment and that the dentist can only make recommendations.  However, Wind failed to diagnose Cole’s conditions and recommend a course of treatment such as Switzer subsequently completed.  Wind was so careless in treating Cole that she experienced continued deterioration of her adult dentition, requiring other dentists to perform multiple dental and periodontal 

procedures.  Steuterman and Switzer testified and produced evidence that the standard of care is to examine a patient, form a diagnosis, create a treatment plan, and present the treatment plan to 

the patient.  Further, it is the standard of care to complete root canals in two or three visits unless there is a problem.  Each time a patient goes to a dentist, the dentist has the opportunity to examine, diagnose and treat the patient.  We find that the testimony of Switzer and Steuterman is credible and is supported by the information contained in the dental records.  The testimony of Wind and Zoeller does not convince us otherwise.


Our findings show that Wind attempted to perform endodontic procedures on tooth numbers 9, 14, and 31, but did not complete the procedures over extended periods of time.  Although Wind opened tooth number 28, Cole did not continue to receive treatment from Wind after that procedure.  Therefore, the failure to complete endodontic procedures on tooth number 28 was not Wind’s responsibility.


We conclude that Wind’s treatment and care of Cole demonstrated a conscious indifference to his professional duty.  Wind’s treatment of Cole also exhibited a general lack of a professional ability.  A professional trust or confidence arose because Cole relied on the special knowledge and skills that are evidenced by Wind’s professional licensure.  We conclude that Wind’s treatment of Cole constituted gross negligence, incompetence, and a violation of professional trust or confidence under section 332.321.2(5) and (13).

Count V

The Board alleges that Wind’s treatment of the four patients mentioned above in Counts I through IV cumulatively shows a pattern of failure to examine, diagnose and treat, that was grossly negligent, incompetent, and a violation of a professional trust and confidence in the administration of dental care under section 332.321.2(5) and (13).

Wind argues that in over 29 years of practice, he has seen tens of thousands of patients, and the fact that four patients were motivated by personal vendettas, financial motives, or other motives, does not constitute a pattern of incompetence, gross negligence or a violation of 

professional trust or confidence.  Wind argues that he patient bears the responsibility for the condition of his or her mouth and that the dentist can only diagnose and treat decay if given the opportunity by the patient.

Our findings show that Wind’s treatment and care of the four patients mentioned above in Counts I through IV cumulatively shows a pattern of failure to examine, diagnose and treat, that demonstrated a conscious indifference to his professional duty.  Wind’s treatment of the four patients also cumulatively shows a general lack of a professional ability.  A professional trust or confidence arose because the four patients relied on the special knowledge and skills that are evidenced by Wind’s professional licensure.  We conclude that Wind’s treatment (from 1981 onward) of the four patients mentioned above in Counts I through IV cumulatively shows gross negligence, incompetence, and a violation of professional trust or confidence under section 332.321.2(5) and (13).  We conclude that Wind’s treatment of Byington and Montano prior to 1981 cumulatively shows incompetence under section 332.321.1(2)(g), RSMo 1978.

Summary


This Commission concludes that Wind’s license is subject to discipline in each of Counts I through V for gross negligence, incompetence, and a violation of professional trust or confidence under section 332.321.2(5) and (13) for treatment rendered since 1981.  We conclude that Wind’s license is subject to discipline in each of Counts I, III, and V for incompetence under section 332.321.1(2)(g), RSMo 1978, for treatment rendered prior to 1981.

SO ORDERED on March 25, 2002.



________________________________


SHARON M. BUSCH


Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.
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