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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Tracey Wilson filed a complaint on January 13, 1999, appealing a decision of the State Board of Nursing (the Board) to grant her a license as a registered nurse (RN) subject to probation.  The Board issued the license subject to probation because it found that Wilson had performed acts constituting incompetency and misconduct, and violated a patient’s professional confidence while practicing as a licensed practical nurse (LPN).  This Commission convened a hearing on the complaint on June 4, 1999.  Wilson presented her own case.  Assistant Attorney General Laura Krasser represented the Board.  The last written argument was due on August 23, 1999.

Findings of Fact

1. Wilson was employed as an emergency room technician at St. Anthony’s Medical Center (St. Anthony) from February 22, 1993 to March 23, 1996.  On April 22, 1996, the Board 

issued Wilson LPN License No. PN053548, which is, and was at all relevant times, current and active.  On March 23, 1996, Wilson began work in St. Anthony’s surgical/medical unit.

2. On October 7, 1996, Wilson was accused of incorrectly transcribing physician orders.  However, the physician had written the orders on the wrong patient’s chart, and the orders were transcribed as written by the physician.

3. On March 12, 1997, Wilson signed out medication at 3:00 p.m.  It should have been administered at 10:00 a.m.  Wilson was required to record the administration on a pre-printed form.  The form listed the required 10:00 a.m. administration time.  Wilson had a choice of two entries to make on that form.  She could circle it, which would show that the medication had not been given at all, or she could mark it off, which would show that the medication had been given at 10:00 a.m.  Wilson asked her supervisor how to record the event.  The supervisor instructed Wilson that the correct procedure was to mark it off because that would at least show that the medication had been given.  Wilson did so.  For this, St. Anthony suspended her for a day and required two weeks of re-orientation.  

4. On March 27, 1997, Wilson gave a patient’s current diagnosis and medication information to a visitor.  The visitor was the chaplain at the long-term care facility where the patient resided.  The patient had specifically and expressly given Wilson permission to give the information to the chaplain.

5. On April 1, 1997, Wilson misspelled a stool softener called Colace as “Colnise,” but there is no medication called “Colnise.” 

6. St. Anthony fired Wilson on April 8, 1997.  

7. Wilson is now employed at South Gate Center, a long-term care facility.  

8. On July 17, 1998, Wilson received an associate degree in nursing.  On July 30, 1998, Wilson applied to take the R.N. license examination.  On December 14, 1998, the Board decided to let Wilson take the licensing examination, but ordered that Wilson would receive a license subject to probation if she passed the examination.  Wilson passed the examination.  The Board issued Wilson a license subject to probation on January 25, 1999.

Conclusions of Law


We have jurisdiction to hear Wilson’s petition.  Section 620.149.2, RSMo Supp. 1998.
 We decide Wilson’s petition by applying the law to the facts we find to make anew the decision that was before the Board.  Geriatric Nursing Facility, Inc. v. Department of Social Servs., 

693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  The issue before us is Wilson’s RN license application. 


The Board has the burden to demonstrate the existence of the basis for imposing probation on the licensee.  Section 620.149.2, RSMo Supp. 1998.  Section 620.149.1, RSMo Supp. 1998, provides:

Whenever a board within the division of professional registration, including the division itself when so empowered, may refuse to issue a license for reasons which also serve as a basis for filing a complaint with the administrative hearing commission seeking disciplinary action against a holder of a license, the board, as an alternative to refusing to issue a license, may, at its discretion, issue to an applicant a license subject to probation. 

(emphasis added).  Under that statute, if the board may refuse a license for reasons that are also cause to discipline a license, the Board may issue a probationary license.  


In its answer, the Board cites the following provisions of section 335.066:

1.  The board may refuse to issue any . . . license . . . for one or any combination of causes stated in subsection 2 of this section. . . .

2.  The board may cause a complaint to be filed with the administrative hearing commission . . . against any holder of any 

. . . license . . . for any one or any combination of the following causes: 

*   *   *

(5) Incompetency [or] misconduct . . . in the performance of the functions or duties of any profession licensed or regulated by this chapter; 

*   *   *

(12) Violation of any professional trust or confidence[.] 

(Emphasis added.)  

In its brief, the Board does not argue that Wilson is guilty of misconduct.  Misconduct means "the willful doing of an act with a wrongful intention[;] intentional wrongdoing."  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 

(Mo. Admin. Hearing Comm'n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The Board showed no wrongful intent in any action Wilson took.  We conclude that there is no basis to impose probation on Wilson’s license under section 335.066.2(5) for misconduct.  

The Board argues that errors at Findings 2, 3, and 5 demonstrate that Wilson is incompetent.  Incompetency is a general lack of (1) professional ability or of (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 

(Mo. App., W.D. 1990).  The error at Finding 2 was caused by a physician’s failure to record information on the right patient’s chart.  The error at Finding 3 was the result a doubtful situation.  Wilson was trying to record events on a pre-printed form that did not provide an 

accurate option.  Wilson followed her supervisor’s instructions on the matter and had no intention of falsifying a document.  Finding 5 was a single misspelling.  

Wilson has candidly admitted her part in those errors, but none of them, or any combination, shows a general lack of professional ability or of disposition to use such ability.  Therefore, we conclude that there is no basis to impose probation on Wilson’s license under section 335.066.2(5) for incompetency.  

The Board argues that Wilson’s disclosure of information to the chaplain of the patient’s long-term care facility violated the patient’s professional trust or confidence.  Professional trust arises from reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  Wilson had the patient’s permission to disclose that information.  There was no violation of the patient’s professional trust or confidence.  Therefore, we conclude that there is no basis to impose probation on Wilson’s license under section 335.066.2(12).

Summary


The Board has not carried its burden of proving that there is a basis for imposing discipline on Wilson’s license.  Therefore, we grant Wilson’s application.  Wilson is entitled to an RN license without probation. 


SO ORDERED on November 9, 1999.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  
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