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State of Missouri

WILSON’S TOTAL FITNESS CENTER, 
)

INC.,

)



)
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)




)


vs.

)

No. 98-2071 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Wilson’s Total Fitness Center, Inc. (Wilson’s) filed petitions on July 8, 1998, August 28, 1998, November 12, 1998, February 1, 1999, and April 15, 1999, challenging the Director of Revenue’s (Director) final decisions denying its protest payment of sales tax on membership fees received by Wilson’s in 1998.  We consolidated Case Nos. 98-2527 RV, 98-3256 RV, 99-0292 RV and 99-1116 RV into this Case No. 98-2071 and convened a hearing on August 12, 1999.  L.G. Copeland represented Wilson’s.  James Spradlin represented the Director.  


The parties elected to file written arguments.  The matter became ready for our decision on January 10, 2000, the date the last written argument was filed.

Findings of Fact


1.
Wilson’s owns and operates three facilities, the “forum facility” and “north facility” in Columbia, Missouri, and a third facility located in St. Louis (the “St. Louis facility”), all of 

which involve disputed sales tax payments on membership fees.  Wilson’s has a total of approximately 7,500 members for the three facilities.


2.
Childcare is provided at each of Wilson’s three facilities.  Children under twelve years of age are not permitted to participate in the activities offered to adults at each facility.  Children twelve years of age are allowed to participate if they are with a personal trainer at all times at the facility.  Thirteen-year-olds are required to be with a parent or legal guardian at all times.  Young people at least fourteen years of age are not required to be accompanied by a parent or legal guardian.


3.
The forum facility was Wilson’s first facility.  The forum facility offers the following activities included in the membership fee:  strength training (free weights and weight machines), cardiovascular training, aerobics, nutrition-weight control training, swimming, massage therapy, basketball, volleyball,
 and racquetball.  Members pay a separate fee at the forum facility for karate classes and ballroom dance instruction.  Members do not pay a separate fee for using one of the four racquetball courts, but they are required to reserve the court time in advance.  The racquetball courts do not have areas for spectators.  


4.
At the forum facility during April 1998, Wilson’s offered members the opportunity to join leagues in the following activities for a separate fee:  basketball, tennis, volleyball, golf, and racquetball.  All leagues except for basketball were open to Wilson’s members only.  The basketball leagues had a few participants who were not members at Wilson’s.  The golf and tennis leagues were planned in conjunction with the Columbia Country Club.  The golf, tennis, and racquetball leagues failed for lack of participation.  The basketball and volleyball leagues continued at Wilson’s.  


5.
The Columbia Youth League, a non-profit organization, leases the gymnasium for basketball leagues at the forum facility for three days per week during three months of the year.  The gymnasium does not have bleachers or stands for spectators.


6.
Wilson’s forum facility provides approximately the following square feet for each activity:

Strength training (weight room)




8,000

Cardiovascular fitness (including stationary bicycles)
7,500

Multipurpose gymnasium (basketball and volleyball)
6,000

Aerobics




4,500

Swimming pool (25-yard lap pool)



4,000

Racquetball 




3,200

Approximately 2,000 square feet of the aerobics area is leased to the karate instructor, who provides karate lessons to members for a fee.

7. 
The pool is used by members for lap swimming, water aerobics, and rehabilitative exercise.  The pool is kept at a constant temperature of 80 to 82 degrees Fahrenheit so that the older members can participate in water aerobics and rehabilitative exercise.  

8.
Apart from league play, less than 5% of the members use the basketball courts or racquetball courts on a regular basis.  The gymnasium is used for occasional lectures or educational programs on aerobics and cardiovascular health.  The gymnasium is also used for charitable events, including Special Olympics, and fundraisers for AIDS research and breast cancer. 

9.
A large sign outside the forum facility states:  “Wilson’s Racquet and Fitness.”
10.
The north facility offers the following activities:  strength training, cardiovascular training, aerobics, and stationary bicycles (“spinning classes”).


11.
The north facility provides approximately the following square feet for each activity:


Strength training
8,000


Aerobics
1,200


Stationary bicycles
800


12.
The St. Louis facility offers the following activities:  strength training, cardiovascular training, aerobics, stationary bicycles, massage therapy, indoor tennis, and racquetball.


13.
The St. Louis facility provides approximately the following square feet in its facility for each activity:


Indoor tennis
65,000


Racquetball
5,600


Strength training
5,500


Aerobics
1,600


Stationary bicycles
800


14.
The indoor tennis facility is a separate building connected by a hallway to the remainder of the St. Louis facility.  Wilson’s charges a separate fee to members who wish to play tennis.  Wilson’s also provides for a separate “tennis only” membership at the St. Louis facility for individuals who use only the tennis facilities.  Tennis members must also pay a fee for court time.


15.
Members at one of Wilson’s facilities in Columbia may pay an extra fee for membership in both Columbia facilities.


16. 
Wilson’s facilities have whirlpools and saunas in each locker room.  Wilson’s also has televisions in the cardiovascular fitness area and music in aerobics and strength training rooms.  Some of the stationary bicycles and stair climbing machines have a television monitor incorporated into the machine itself.  Wilson’s facilities do not have tanning beds.


17.
Wilson’s has certified fitness instructors at all three facilities that assist members with their exercise programs.  The instructors are certified by either the American Council on 

Exercise (ACE), the American College for Sports Medicine (ACSM), or the Aquatics Exercise Association (AEA). 


18.
 Wilson’s promotes a four-step “healthy heart program” that includes a fitness assessment and an individualized training program designed for cardiovascular health.   The fitness assessment determines bone density, flexibility, body fat composition, resting heart rate zone, and training heart rate zone.  The member is trained on cardiovascular exercise equipment to operate within his or her aerobic threshold and effectively burn calories and fat.  Approximately 80% of Wilson’s members become involved in the healthy heart program.  The program includes a consultation with Wilson’s registered dietician.  The program is given on a 90-day rotation (approximately four times per year), and some members refuse to participate.  The cost of the healthy heart program is included in the membership fee.


19.
In some instances Wilson’s members are individuals referred by a physician for health purposes.  Insurance companies reimburse the cost of Wilson’s membership fee for some individuals.


20.
Wilson’s advertises that it offers total fitness through basketball, volleyball, racquetball, treadmills, stationary bicycles, aerobics, a 25-yard indoor pool, water aerobics, strength training, and cardiovascular training.  The advertisements emphasize group activities, not individualized workouts. 


21.
A popular activity at Wilson’s is the “spinning program,” a competitive 45-minute workout class on stationary bikes with a certified “spinning” instructor.  Participants are motivated by a visual journey of flat roads, uphill climbs, and sprints.  The instructor rides along with the class and at times gets off the bike to work with the participants.


22.
Wilson’s facilities are occasionally used for charitable fundraisers, including triathlon and aerobathon events.  


23.
Wilson’s owns and operates a fourth facility, the “beach and tennis club,” located in south Columbia.  Membership in the beach and tennis club is open to adults and children of all ages.  The facility has a swimming pool with diving boards, a wading area, and water slides.  The facility also has outdoor basketball, volleyball, tennis courts, and a concession area.  A separate membership fee is charged for the beach and tennis club.


24.
The owner and the manager of Wilson’s both testified that the purpose of Wilson’s is to promote a healthier lifestyle through physical fitness.


25.
Wilson’s paid sales tax under protest on its membership fees for the months of January through December 1998.  


26.
The Director issued final decisions
 denying Wilson’s protests of sales tax in the amount of $127,169.19 on membership fees for the periods of January through May 1998, and July through December 1998.  That amount does not include the sales tax collected by the Director on separate fees for tennis (including “tennis only” memberships at the St. Louis facility), karate, ballroom dance instruction, leagues, and for the beach and tennis club in Columbia because Wilson’s did not dispute the tax on those fees.

Conclusions of Law


We have jurisdiction to hear Wilson’s petition.  Section 621.050.1.
  Wilson’s has the burden to prove that it is not liable for the amounts assessed.  Section 621.050.2.  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21.  However, we have the same degree of discretion as the Director and need not exercise it the same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985). 


This Commission must strictly construe laws imposing a tax against the taxing authority and in favor of the taxpayer.  Section 136.300.1, RSMo Supp. 1999.  We must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.


Section 144.020.1(2) imposes a sales tax on fees paid to or in “any place of amusement, entertainment or recreation, games and athletic events.”  Section 144.020.1(2) provides:  


1.  A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows: 

*   *   *


(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.]

(Emphasis added.)


Wilson’s argues that its three facilities, excluding the beach and tennis club in Columbia and the indoor tennis building in St. Louis, are not places of “amusement, entertainment or recreation, games and athletic events” under section 144.020.1(2).  Wilson’s points out that Columbia Athletic Club v. Director of Revenue, 961 S.W.2d 806 (Mo. banc 1998), requires looking at the entire facility and determining the primary purpose of the facility involved.  The primary purpose of its three facilities, according to Wilson’s, is to allow its members to improve their health and fitness through programs of physical exercise and nutrition.  Wilson’s confirms that the sales tax on separate fees for tennis (including “tennis only” memberships at the St. Louis facility), karate, ballroom dance instruction, leagues, and for the beach and tennis club memberships are not at issue in this case.


The Director argues that Wilson’s facilities are subject to sales tax under section 144.020.1(2) because the primary purpose of the facilities is to provide recreation, not to improve health.  The Director points out that Wilson’s provides more recreational activities than health-related activities.  The recreational activities, according to the Director, include basketball, racquetball, swimming, tennis, karate, dance, massage, whirlpools, saunas, television, and music.  The Director argues that the recreational activities are emphasized in Wilson’s advertisements and indicate a primary purpose of facilitating recreation, games and athletic events.  The Director contends that advertisements and promotional material are an indication of the primary purpose pursuant to Kanakuk-Kanakomo Kamps v. Director of Revenue, 8 S.W.3d 94 (Mo. banc 1999). 


In determining whether Wilson’s protest is proper, we follow the principles set forth in Columbia Athletic Club.  However, we believe the facts in this case are distinguishable from the facts of Columbia Athletic Club. 


The elements required for taxability under section 144.020.1(2) are:  (1) an amount is paid for admission or seating, or fees are paid; (2) the amount or fee is paid to or in a “place”; and (3) the place is one “of amusement, entertainment or recreation, games and athletic events.”  Columbia Athletic Club, 961 S.W.2d at 808.  The parties do not dispute the first two elements, that a fee is paid in a place.  The sole issue is whether Wilson’s three facilities are places “of amusement, entertainment or recreation, games and athletic events.”  


Recreation is “a means of getting diversion or entertainment.”  Columbia Athletic Club, 961 S.W.2d at 809 (quoting Spudich v. Director of Revenue, 745 S.W.2d 677, 680 (Mo. banc 1988)).  Entertainment means “something that diverts, amuses, or occupies the attention agreeably.”  Spudich, 745 S.W.2d at 680.  Amusement is defined as “a pleasurable diversion:  entertainment.”  Id.

Columbia Athletic Club addressed the issue of whether a fitness center was a “place of recreation” under section 144.020.1(2).  The court recognized that physical exercise has a dual nature because it involves both recreational and health-related aspects.  Columbia Athletic Club, 961 S.W.2d at 810.  Therefore, an analysis under section 144.020.1(2) focuses on the basic purpose or primary purpose of the fitness facility and considers how the facility would be viewed “within normal contemplation.”  Id. at 810. 


In Columbia Athletic Club, the evidence showed that the primary purpose of the fitness center was to facilitate improved health through physical exercise.  The fitness center in that case offered individualized exercise in non-competitive activities, including aerobics, strength 

training, cardiovascular training, and nutrition/weight control training.  It did not offer recreational activities such as tennis, swimming, racquetball, and basketball.  Id.  A substantial number of members were referred to the center by a physician for health reasons, and some members were reimbursed for their membership fee by health insurers.  Id. at 807.  Although some aspects of the center, such as background music, televisions, hot tubs, and saunas, could be viewed as diverting or entertaining, those elements were a “minimal component” of the enterprise.  Id. at 811.  The court held that the fitness center was not a place of recreation under section 144.020.1(2) because the primary purpose of the facility was to improve health, not to facilitate diversion or entertainment.  Id.


In Kanakuk-Kanakomo Kamps, the summer camps for youths offered various athletic activities and attempted to instill Christian faith and values at the same time.  8 S.W.3d at 95-96.  The activities at the camps included, but were not limited to, football, soccer, basketball, baseball, tennis, kayaking, archery, fishing, golf, karate, mountain biking, track and field, volleyball, weight training, gymnastics, fitness and nutrition, canoeing, and putt-putt.  The court stated that the promotional literature, which emphasized recreation, games and athletics, was compelling evidence of the camps’ purpose.  Id. at 97.  The primary purpose was not determined by the subjective intent of management.  Id. at 98.  The court concluded that “substantial, if not overwhelming, evidence establishes that the camps are places of recreation.”  Id.


Wilson’s offers many of the same activities that were also offered in Columbia Athletic Club, including aerobics, strength training, cardiovascular training, and nutrition-weight control training.  Wilson’s similarly employs certified fitness instructors who assist members with an individualized fitness program to promote cardiovascular health.  Some of Wilson’s members are referred by a physician, and some members are reimbursed by insurers for the cost of 

membership.  Wilson’s has music and television monitors for its aerobics and fitness rooms, as well as whirlpools and saunas, which may be viewed as diverting or entertaining activities.  However, the music, television, whirlpools and saunas are a minimal component of the fitness center, and do not convert the entire fitness center to a place of recreation.  Columbia Athletic Club, 961 S.W.2d at 811.


Wilson’s facilities are used occasionally for charity fundraising events, such as Special Olympics events.  However, those events are a minimal component of the activities.  The occasional lecture on fitness and cardiovascular health at the gymnasium in the forum facility is also a minimal component of Wilson’s activities.   


Unlike the fitness center in Columbia Athletic Club, Wilson’s offers competitive and group activities such as tennis, racquetball, volleyball, basketball, karate, ballroom dance instruction, and swimming.  Separate fees are charged for tennis, karate, ballroom dance instruction, and for leagues.  At the St. Louis facility, tennis is also available through a separate “tennis only” membership.  A separate fee is charged to members for leagues in basketball and volleyball.  Wilson’s offered leagues in golf, tennis, and racquetball, but those leagues failed for lack of participation.  Wilson’s agrees that the separate fees are taxable and that those fees are not at issue in this case.


Viewed within normal contemplation, the primary purpose of Wilson’s three facilities is recreation under section 144.020.1(2).  Wilson’s holds out its three facilities to the public as places of recreation.  Wilson’s large sign outside its forum facility states:  “Wilson’s Racquet and Fitness.”  The advertisements and promotional material emphasize league play and competitive sports, including tennis, racquetball basketball, volleyball, and golf.  Even the stationary bicycles are promoted as a “spinning program,” a competitive and enjoyable exercise class.  Substantial 

portions of Wilson’s facilities are used for tennis, racquetball, basketball, volleyball, and swimming.  Only members were entitled to join Wilson’s leagues, except for the basketball leagues.  Only members could take karate lessons or ballroom dance lessons, or play tennis for an additional fee.  Without paying any additional fee, a member can play racquetball at the forum facility and at the St. Louis facility, or a member can play basketball and volleyball at the forum facility.  Although few members use the racquetball and basketball facilities on a regular basis, those activities are included in the cost of membership and are promoted as a part of the total fitness program. 


The court stated in Kanakuk-Kanakomo Kamps that the primary purpose was not determined by the subjective intent of management.  8 S.W.3d at 98.  The self-serving and subjective claims of camp officials made at the hearing were rejected.  Id.  Similarly, we conclude that the subjective claims made by Wilson’s management are not determinative of whether the facilities at issue were recreational in nature.  We cannot ignore the fact that those were subjective statements made during a contested tax case.


Comparing Wilson’s to the facts set forth in Columbia Athletic Club, we find many similarities, including individualized instruction for fitness programs and various exercise machines.  We also note that if activities normally considered recreational, such as karate, ballroom dancing, and tennis, for which the extra fees and taxes are paid, are taken out of the comparison with Columbia Athletic Club, the two fitness clubs are very similar.  However, only members are entitled to participate, for a fee, in those activities normally considered recreational.  It appears that the membership fees are necessary for Wilson’s to offer additional activities to members for a smaller fee.


Even when removing from consideration the taxable fees, Wilson’s advertising and promotional approach is completely different than Columbia Athletic Club.  Wilson’s advertisements and promotional material place greater emphasis on the recreational aspects rather than on the health-related aspects of membership.  Those activities commonly known as recreational are not a minimal component of the enterprise.  Therefore, we find that the primary purpose of the club was recreational.

Summary


We conclude that the membership fees paid to Wilson’s are subject to sales tax under section 144.020.1(2).  We therefore deny Wilson’s protest.


SO ORDERED on May 25, 2000.



_______________________________



WILLARD C. REINE



Commissioner

�The term “volleyball” as used herein includes a version of the game called wallyball, which is played in a racquetball court.


�Sales taxes paid on tennis court fees and tennis only memberships are not at issue.  See Finding 26.


�Sales taxes paid on membership fees for the beach and tennis club are not at issue; however, the beach and tennis club are relevant to the overall operation of the business. 





�The Director’s final decisions were dated May 11 and 15, 1998; June 4, 1998; July 2, 1998; September 11, 1998; December 4, 1998; and February 24, 1999.  The Director issued a final decision on August 24, 1998, denying Wilson’s protest of sales tax for the month of June 1998; however, Wilson’s did not appeal that decision.





�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted. 
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