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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On November 20, 1997, Wilmoth Enterprises, Inc., filed a complaint challenging the Director of Revenue’s and the Board of Trustees Petroleum Storage Tank Insurance Fund’s (PSTIF) denials of its claim for a refund of petroleum transport load fees.  Wilmoth argues that it is entitled to a refund of the transport load fees because it was not entitled to receive any benefit from PSTIF’s predecessor fund at the time that Wilmoth paid the fees.  


On June 23, 1998, we issued an order denying the Director’s motion to be dismissed as a party.  In that order, we determined that PSTIF is essentially an intervenor in this case.  Therefore, we consider PSTIF to be an intervenor-respondent.   


We convened a hearing on the complaint on February 18, 1999.  John E. Price, with Price, Fry & Robb, P.C., represents Wilmoth.  Assistant Attorney General Jennifer S. Graham, and James B. Deutsch, with Riezman & Blitz, P.C., represent PSTIF.  Assistant Attorney General Kimberly K. Gibbens represents the Director.  


The parties elected to file written arguments.  The Director adopted the Board’s written argument.  Subsequent to the filing of written arguments, we requested additional information from the parties.  The parties filed a joint stipulation on December 16, 1999.      

Findings of Fact

Wilmoth’s Operations

1. Wilmoth operates a truck stop in Mount Vernon, Missouri.

2. From 1987 through 1995, Wilmoth had an underground tank on its property.  Wilmoth used the tank to store waste oil from oil changes at its truck stop.  Wilmoth only put used oil in the tank and never used it for the storage of petroleum products for resale.  After temporary storage in the tank, Wilmoth had the used oil pumped out of the tank by an oil remover for disposal.

3. From the time it acquired the property in 1960 through February 1996, Wilmoth only had above-ground storage tanks on the property, with the exception of the waste oil tank described in Finding 2.  

4. Wilmoth never sought to insure the waste oil tank with the Underground Storage Tank Insurance Fund (USTIF), the predecessor to the PSTIF, because it did not believe that the tank was insurable. 

5. Wilmoth operated a retail and wholesale business.  During an IRS audit, an IRS agent suggested that Wilmoth establish separate corporations to conduct its retail business and 

wholesale business.  Wilmoth established a separate corporation, Ozark Mountain Petroleum, Inc. (Ozark), to conduct the wholesale business.  Wilmoth and Ozark had the same officers, directors, and shareholders.  

6. Ozark was established on April 15, 1992.  Wilmoth contacted the Director and requested that its motor fuel and special fuel distributor’s licenses be transferred to Ozark.  The Director transferred the licenses; thus, Wilmoth is no longer a licensed motor fuel and special fuel distributor.    

7. Ozark’s invoices to Wilmoth separately stated the cost of the fuel and the transport load fees.  Therefore, as of April 15, 1992, Ozark collected the money for the transport load fees that applied to Wilmoth and remitted it to the Director.    

8. Ozark has never owned any underground storage tanks (USTs).  (Tr. at 56; Resp. Ex. B.)    

9. Ozark sells fuel to approximately 20 other entities besides Wilmoth and charges them for the share of the transport load fees attributable to the amount of fuel that they purchase.

10. From October 1991 through March 1992, Wilmoth paid transport load fees of $33,345.64 to the USTIF.  

11. Between April 1992 and September 1993, Ozark paid to the USTIF transport load fees of $99,398.11 that had been prorated to Wilmoth.  

12. In January 1995, Wilmoth hired an environmental company to remove the waste oil tank.  The environmental company detected no evidence of any current or prior leakage from the tank.  Wilmoth received a “no further action” letter from DNR regarding closure of the tank.    

13. In June 1995, a diesel line connected to one of Wilmoth’s above-ground storage tanks leaked, releasing approximately 150 gallons of diesel fuel.  Wilmoth hired an 

environmental consultant to conduct remediation of the property.  The consultant discovered that a historical contamination of gasoline had also occurred on the property.  However, in the site characterization report dated December 18, 1995, the consultant determined that “the vast majority if not all of the contamination at the TA [Wilmoth d/b/a Truckstops of America] site is a result of an off-site source.”  The consultant concluded that the gasoline had migrated to Wilmoth’s property in the groundwater from a gasoline station across from Wilmoth’s property.  The consultant concluded that the gasoline release probably occurred between 1985 and 1991.  

14. In February 1996, Wilmoth removed its above-ground storage tanks and replaced them with underground tanks.  

PSTIF

15. Throughout its existence, the fund
 has regarded waste oil tanks as eligible for insurance from the fund, and the fund has insured owners of such tanks.

16. In 1996, Wilmoth applied to the PSTIF for coverage under the fund.  

17. On May 30, 1996, Wilmoth claimed a refund of $132,743.75 in transport load fees that Wilmoth and Ozark paid to the USTIF from October 1991 through September 1993.
  Wilmoth sent the refund claim to the Missouri Department of Revenue, the Missouri Department of Natural Resources, and the Missouri Attorney General’s office.  Wilmoth renewed its refund claim with the Department of Revenue on February 13, 1997.  

18. On October 22, 1997, the PSTIF sent a letter to Wilmoth stating that it had denied Wilmoth’s refund claim.  

Coverage under the Fund for Cleanup of Releases

19. Wilmoth requested that the fund compensate it for the $45,000 cost of environmental testing and cleaning up the contamination on its property between June 29, 1995, and December 18, 1995.  

20. On April 24, 1998, the Missouri Department of Natural Resources (DNR) notified Wilmoth that Wilmoth would be responsible for the cleanup of the contamination on the site because DNR had not received data to support the consultant’s conclusions that the diesel contamination had been cleaned up and that the gasoline contamination came from an off-site source.  DNR required submission of a work plan to perform additional sampling and determine the extent of contamination on Wilmoth’s property.   

21. On May 19, 1998, the PSTIF notified Wilmoth’s counsel as follows:  


It is our conclusion that insufficient data has been presented to substantiate an offsite source for contamination on the referenced property.  The eligibility of the costs you incurred between June 29 and December 18, 1995 partially depends on the source of the petroleum contamination.  Absent sufficient evidence to demonstrate that the source was offsite, we must conclude the likely source was above ground storage tanks (ASTs) operated on your client’s property. 

The PSTIF also concluded that because only ASTs were in use at the site during the time period when the work was completed, and the costs were incurred before July 1, 1997, the costs were not reimbursable under section 319.131.10, RSMo.
  However, the PSTIF concluded that based 

on information regarding the potential source of petroleum contamination, the site had become eligible to receive benefits from the fund.    

22. On August 31, 1998, Wilmoth’s consultant submitted a site characterization work plan to DNR outlining additional investigation that it planned to conduct to characterize the contamination on Wilmoth’s property.  DNR approved the site characterization plan with some modifications.    

23. On December 17, 1998, the PSTIF notified Wilmoth that it would reimburse Wilmoth up to $25,000 for the costs of completing the site characterization, groundwater monitoring and reports, and that the fund could cover additional work with prior approval.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  In our June 23, 1998, order denying the Director’s motion to dismiss, we concluded that the Director had statutory authority over Wilmoth’s refund claim and that his failure to act on the claim for over one year constituted a decision denying the claim.  The Missouri Court of Appeals, Western District, affirmed a similar ruling in Rees Oil Co. v. Director of Revenue, 992 S.W.2d 354 (Mo. App., W.D. 1999).  In the present case, as in Rees, the PSTIF did not dispute jurisdiction over it, to the extent that we have jurisdiction over the Director.  Therefore, we concluded that the PSTIF essentially has the status of an intervenor-respondent in this action. 


Wilmoth has the burden to prove that it is entitled to the refund.  Section 621.050.2.


I.  Refund Claim

At the beginning of the hearing in this case, the Director and the PSTIF moved to strike the refund claim in part.  The PSTIF argued that it had just learned on the morning of the hearing that Ozark had assumed Wilmoth’s wholesale business as of April 15, 1992, and was therefore the payor of the transport load fees as of that date.  The Director and the PSTIF moved to strike the refund claim as it applied to fees paid on or after April 15, 1992, arguing that the real party in interest did not file the refund claim for those fees.  The PSTIF argued that we therefore do not have jurisdiction to consider that claim.  

Wilmoth argued that Respondents’ answers admitted that Wilmoth was the party that paid the transport load fees in question, and that Respondents had never argued that Wilmoth was not the proper party to maintain the refund claim.  Wilmoth argued that Ozark is the alter ego of Wilmoth, and that Ozark’s payment of the fees is attributable to Wilmoth.  In the alternative, Wilmoth moved for a continuance or to amend the complaint to add Ozark Mountain Petroleum as a petitioner.

We proceeded with the hearing in order to hear evidence on the role of the corporate entities and the other issues.  Thus, in effect, we denied the motion for continuance.  We reserved ruling on the remaining motions.

We grant Wilmoth’s motion to amend the complaint and add Ozark as a party to this case.  Respondents raised the issue and are thus not prejudiced by the joining of Ozark as a party.
  The Director was aware that two corporations had paid the fees during the period at issue, in that the Director’s records showed Wilmoth’s motor fuel and special fuel distributor’s licenses as having been transferred to Ozark in 1992.  (Resp. Ex. A and B; Tr. at 55, lines 9 – 10).

Although the Director and the PSTIF raised this issue at the hearing, they do not argue the issue in their brief.  Their written argument merely acknowledges that Ozark “is seeking a refund of the fees it paid on Wilmoth’s behalf,” and asserts, only in a footnote, that Ozark, as a petroleum distributor, could benefit from the fund if it spilled fuel while filling a petroleum storage tank, as long as the tank owner was insured by the fund at the time of the spill.  

Wilmoth argues that it is the real party in interest and that the Director and the PSTIF are precluded from complaining of the failure to add Ozark as a party because they did not raise the issue in a responsive pleading.  Although we recognize court cases stating that the failure to raise a claim of defect of parties by a proper pleading constitutes a waiver of that objection, e.g., 

State ex rel. Mather v. Carnes, 551 S.W.2d 272 (Mo. App., K.C.D. 1977), this Commission does not have formal requirements for the contents of pleadings in appeals from the Director’s decisions.  Regulations 1 CSR 15-3.350 and 1 CSR 15-3.380.  Although we recognize case law to the effect that defending parties are bound by their answers to the petition, Peterson v. Medlock, 884 S.W.2d 679, 684 (Mo. App., S.D. 1994), we find no such cases applying that principle to a defect in a complaining party when the proper party seeks to be added as a party.  Mo. R. Civ. Pro. 52.06 provides:

Misjoinder of parties is not ground for dismissal of an action.  Parties may be dropped or added by order of the court on motion of any party or of its own initiative at any stage of the action and on such terms as are just.  

(emphasis added).  Although the rules of court do not apply to this Commission unless made applicable by statute, Dillon v. Director of Revenue, 777 S.W.2d 326, 329 (Mo. App., W.D. 1989), we rely on the rules for guidance when our procedural regulations and the Administrative Procedure Act, Chapter 536, RSMo, are silent.  

We believe justice is better served by proceeding with the correct parties and with the true facts as brought forth in the evidence.  The Director and the PSTIF are not prejudiced by this procedure.  Separate corporations are generally regarded as separate and distinct legal entities, Grease Monkey Int’l v. Godat, 916 S.W.2d 257, 262 (Mo. App, E.D. 1995), and we find no grounds for disregarding the separate corporate entities.  Id.  We have found that Ozark assumed Wilmoth’s wholesale business and began paying the transport load fees on April 15, 1992.  Therefore, Ozark is the proper party to claim a refund of the transport load fees paid from April 15, 1992, through September 1993.  The record sets forth all relevant facts pertaining to Ozark, and no such facts could be proven differently.      

The Director and the PSTIF argue that we have no jurisdiction over a refund claim that has not first been brought before the Director or the PSTIF.  We recognize tax cases stating that this Commission may not consider a refund claim that has not first been raised before the administrative agency.  E.g., Matteson v. Director of Revenue, 909 S.W.2d 356, 360-61 (Mo. banc 1995).  However, such cases are based on statutes requiring that a refund claim be made for taxes, specifically stating the grounds therefor.  No statute setting forth such a requirement for claims for refund of transport load fees was in effect at the time that Wilmoth filed its refund claim or filed its complaint with this Commission.
  However, the right to claim a refund is firmly established by Reidy Terminal, Inc. v. Director of Revenue, 898 S.W.2d 540, 543

(Mo. banc 1995), and Rees Oil Co. v. Director of Revenue, 992 S.W.2d 354 (Mo. App., W.D. 1999).  This Commission renders the ultimate administrative decision, J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990), and we may take any action that 

the administrative agency is authorized to take.  Geriatric Nursing Facility, Inc. v. Department of Social Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  

Therefore, we reject the Director’s and the PSTIF’s argument that we do not have jurisdiction over any claim from April 1992 through September 1993.  The interests of justice and of all the parties would not be served at this time by requiring Ozark to initiate the lengthy administrative refund process with a claim to the Director and/or the PSTIF for a refund of fees attributable to Wilmoth’s share of fuel purchases from Ozark.  We conclude that we may consider, on behalf of Ozark, a claim for refund of the transport load fees attributable to Wilmoth that Ozark paid from the time it assumed Wilmoth’s wholesale business on April 15, 1992, through September 1993.  Ozark makes no claim for refund of the portion of its transport load fees that it prorated to other entities besides Wilmoth; thus, that issue is not before us.  We grant the PSTIF’s motion to strike the refund claim from April 15, 1992, through September 1993, but only as to Wilmoth, and not as to Ozark. 

II.  Eligibility to Receive Benefit from Fund


Section 319.131.1, RSMo Supp. 1989, created the Underground Storage Tank Insurance Fund (USTIF) within the state treasury. The purpose of the fund was to:  

provide moneys for clean up of contamination caused by releases from underground storage tanks whose owner or operator is participating in the underground storage tank insurance fund . . . [and to] provide coverage for third-party claims involving property damage caused by leaking underground storage tanks whose owner or operator is participating in the fund.

Section 319.131.5, RSMo Supp. 1989. 


Section 319.131.1, RSMo Supp. 1991, provides:  


Any owner or operator of one or more underground storage tanks containing petroleum products may elect to participate in the underground storage tank insurance fund to partially meet the 

financial responsibility requirements of sections 319.100 to 319.137.  

The fund was originally financed solely by annual payments by the tank owners.  Section 319.133, RSMo Supp. 1989.  Pursuant to statutory amendments in 1991, S.B. 91 and 317, the fund also became financed by transport load fees imposed upon first receivers of petroleum products in this state:  Section 319.132.1, RSMo Supp. 1991, imposed the transport load fee:  

The director of the department of natural resources shall assess a surcharge on persons first receiving all petroleum products within this state which are enumerated by section 414.032 RSMo.  Except as specified by this section, such surcharge shall be administered pursuant to the provisions of sections 414.102 and 414.152, RSMo.  Such surcharge shall be imposed upon persons first receiving such petroleum products within this state and shall be assessed on each transport load, or the equivalent of an average transport load if moved by other means.  All revenue generated by the assessment of such surcharges shall be deposited to the credit of the special trust fund known as the underground storage tank insurance fund.  

(emphasis added).  Section 414.102.1, RSMo, which has not been amended at any time since the fund came into existence, requires the tank owner to remit the transport load fees to the Director.     

Wilmoth’s payments of the transport load fees to the Director, which were deposited in the USTIF, are at issue in this case.  


In Reidy Terminal, Inc. v. Director of Revenue, No. 93-000659 RV (Mo. Admin. Hearing Comm’n Aug. 16, 1994), this Commission held that the Director of Revenue had authority under section 414.102.4, RSMo Supp. 1993, incorporated into section 319.132.1, RSMo Supp. 1993, to issue a refund of surcharges paid to the underground storage tank insurance fund.  The Missouri Supreme Court affirmed that determination, 898 S.W.2d at 543, and held that the imposition of the surcharge on Reidy under section 319.132.1, RSMo 1994, violated the Commerce Clause of the United States Constitution because Reidy did not have any 

underground storage tanks and was therefore “absolutely ineligible to receive any benefit” from the fund.  Id. at 542-43.  The court concluded that the fee, imposed on interstate commerce, did not reflect a fair approximation of the value of the benefit conferred.  Id.   


Subsequent to the Supreme Court’s decision in Reidy Terminal, the General Assembly amended the statutes pertaining to storage tanks.  Section 319.129.1, RSMo Supp. 1996, created the PSTIF as a successor to the USTIF.  Section 319.131.8, RSMo Supp. 1996, provides:  


The fund shall provide moneys for cleanup of contamination caused by releases from petroleum storage tanks, the owner or operator of which is participating in the fund or the owner or operator of which has made application for participation in the fund by December 31, 1997, regardless of when such release occurred, provided that those persons who have made application are ultimately accepted into the fund.  In no case shall owners or operators of aboveground storage tanks make application for participation in the fund prior to July 1, 1997.  Applicants shall not be eligible for fund benefits until they are accepted into the fund.  This section shall not preclude the owner or operator of petroleum storage tanks coming into service after December 31, 1997, from making application to and participating in the petroleum storage tank insurance fund.  

(emphasis added).  Section 319.131.10, RSMo Supp. 1996, provides:  


The fund shall provide moneys for cleanup of contamination caused by releases from aboveground storage tanks utilized for the sale of products regulated by chapter 414, RSMo, which have been taken out of use prior to December 31, 1997, provided such sites have been documented by or reported to the department of natural resources prior to December 31, 1997, and provided further that the fund shall make no reimbursements for expenses incurred prior to July 1, 1997.  


In Rees, 992 S.W.2d 354, the court upheld this Commission’s determination that the Director retained authority under sections 319.132.1 and 414.102.4 to issue refunds from the PSTIF and that this Commission had jurisdiction over the Director’s failure to issue a decision on a refund claim.  The court also held that the claimant’s entitlement to a refund must be 

determined as of the time that the claimant paid the transport load fees.  Id. at 361.  Therefore, the fact that a claimant may be entitled to benefits under the statutory amendments is inconsequential if the claimant was not entitled to receive any benefit from the fund at the time it paid the fees.  

III.  Wilmoth’s Refund Claim


Wilmoth argues that it is entitled to a refund of the transport load fees that it paid from October 1991 through September 1993 because it was not eligible to receive any benefit from the fund at the time that it paid the fees in question.  The parties dispute whether the tank containing waste oil was a UST as defined under the pertinent statutes.  If it was, Wilmoth was eligible to receive benefits under the fund.    

42 U.S.C. section 6991c provides for federal approval of state programs for UST release detection, prevention, and correction.  The state programs must meet federal standards.  Therefore, sections 319.100 through 319.139 provide for the regulation of USTs in a manner similar to 42 U.S.C. sections 6991 through 6991i and 40 C.F.R. Part 280.  

Section 319.131.1, RSMo Supp. 1991, provides that owners of USTs containing petroleum products may elect to participate in the fund.  Section 319.100(9), RSMo Supp. 1991, defines a UST as:  

any one or combination of tanks, including pipes connected thereto, used to contain an accumulation of regulated substances, and the volume of which, including the volume of the underground pipes connected thereto, is ten percent or more beneath the surface of the ground. 

(emphasis added).  See also 42 U.S.C. section 6991(1).  Therefore, if the waste oil is a regulated substance, the waste oil tank was a UST and was qualified for coverage under the fund.  Section 319.131.1.    

A.  Regulated Substance

Section 319.100(7), RSMo Supp. 1991, defines a regulated substance as:  


(a) Any substance defined in Section 101(14) of the federal Comprehensive Environmental Response, Compensation, and Liability Act (P.L. 96-510), as amended, but not including any substance regulated as a hazardous waste under Subtitle C of the federal Resource Conservation and Recovery Act of 1976 (P.L. 94-580), as amended; and 


(b) Petroleum, including crude oil or any fraction thereof, which is liquid at standard conditions of temperature and pressure, sixty degrees Fahrenheit and fourteen and seven-tenths pounds per square inch absolute, respectively; and 


(c) Any substance adopted by rule in accordance with federal laws referenced by section 101(14) of the federal Comprehensive Environmental Response, Compensation, and Liability Act (P.L. 96-510)[.]

1.  Section 319.100.7(a) and (c):  Hazardous Substances

under CERCLA and Accompanying Rules


Section 319.100(7)(a) includes within the definition of a regulated substance any substance defined in section 101(14) of the federal Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), but not including any substance regulated as a hazardous waste under Subtitle C of the federal Resource Conservation and Recovery Act (RCRA).  Section 101(14) of the CERCLA is codified as 42 U.S.C. section 9601(14), which provides in pertinent part:  

The term “hazardous substance” means (A) any substance designated pursuant to section 1321(b)(2)(A) of title 33 [the Clean Water Act], (B) any element, compound, mixture, solution, or substance designated pursuant to section 9602 of this title, (C) any hazardous waste having the characteristics identified under or listed pursuant to section 3001 of the Solid Waste Disposal Act (42 U.S.C. 6921) (but not including any waste the regulation of which under the Solid Waste Disposal Act (42 U.S.C. 6901 et seq.) has been suspended by Act of Congress,  (D) any toxic pollutant listed under section 1317(a) of title 33, (E) any hazardous air pollutant 

listed under section 112 of the Clean Air Act (42 U.S.C. 7412), and (F) any imminently hazardous chemical substance or mixture with respect to which the Administrator has taken action pursuant to section 2606 of title 15.  The term does not include petroleum, including crude oil or any fraction thereof which is not otherwise specifically listed or designated as a hazardous substance under subparagraphs (A) through (F) of this paragraph, and the term does not include natural gas, natural gas liquids, liquefied natural gas, or synthetic gas usable for fuel (or mixtures of natural gas and such synthetic gas). 

We examine each paragraph of 42 U.S.C. section 9601(14) to determine if the waste oil is a hazardous substance under that provision and thus a regulated substance under section 319.100(7)(a).  Further, section 319.100(7)(c) provides that any substance adopted by rule in accordance with the federal laws referenced in 42 U.S.C. section 9601(14) is a regulated substance.  

a.  42 U.S.C. section 9601(14)(A)

33 U.S.C. section 1321(b)(2)(A), which is part of the Clean Water Act, provides:  

The Administrator shall develop, promulgate, and revise as may be appropriate, regulations designating as hazardous substances, other than oil as defined in this section, such elements and compounds which, when discharged in any quantity into or upon the navigable waters of the United States or adjoining shorelines or the waters of the continguous zone . . . present an imminent and substantial danger to the public health or welfare, including, but not limited to, fish, shell fish, wildlife, shorelines, and beaches.  

(emphasis added).  33 U.S.C. section 1321(a) defines “oil” as:  “oil of any kind or in any form, including, but not limited to, petroleum, fuel oil, sludge, oil refuse, and oil mixed with wastes other than dredged spoil[.]”  The waste oil in this case is included in the definition of oil under 33 U.S.C. section 1321(a) and therefore is not a hazardous substance under 33 U.S.C. section 1321(b)(2)(A) or the regulations thereunder.  The waste oil is thus not a hazardous substance under 42 U.S.C. section 9601(14)(A).    

b.  Section 42 U.S.C. section 9601(14)(B)

42 U.S.C. section 9602 requires the administrator of the EPA to promulgate regulations designating as hazardous substances, in addition to the substances otherwise identified pursuant to 42 U.S.C. section 9601(14), those substances which, when released into the environment, may present substantial danger to the public health or welfare or the environment.  As stated in 40 C.F.R. section 302.1, 40 C.F.R. section 302.4 designates such substances.  We do not find petroleum or waste oil on the long list of such substances under 40 C.F.R. section 302.4.  Therefore, the waste oil in this case is not a hazardous substance under 42 U.S.C. section 9601(14)(B) or the regulations thereunder.  

c.  42 U.S.C. section 9601(14)(C)


42 U.S.C. section 9601(14)(C) identifies as a hazardous substance any hazardous waste having the characteristics identified under or listed pursuant to 42 U.S.C. section 6921, the Solid Waste Disposal Act.  42 U.S.C. section 6921 provides:  

Not later than eighteen months after October 21, 1976, the Administrator [of EPA] shall . . . develop and promulgate criteria for identifying the characteristics of hazardous waste, and for listing hazardous waste, which should be subject to the provisions of this subchapter, taking into account toxicity, persistence, and degradability in nature, potential for accumulation in tissue, and other related factors such as flammability, corrosiveness, and other hazardous characteristics.  

42 U.S.C. section 6921 is part of RCRA Subtitle C.  See Pub. L. No. 94-580, 90 Stat. 2806 (1976).  Although section 319.100(7)(a) defines as a regulated substance any substance defined in 42 U.S.C. section 9601(14), section 319.100(7)(a) then specifically excludes from the 

definition in section 319.100(7)(a) any substance regulated as a hazardous waste under RCRA Subtitle C.  The RCRA consists of amendments to the Solid Waste Disposal Act.
  


Section 241(a) of the 1984 amendments to RCRA Subtitle C provides:  

Section 3014 of the Solid waste Disposal Act . . . is amended . . . by adding the following at the end thereof:  

(b) IDENTIFICATION OR LISTING OF USED OIL AS HAZARDOUS WASTE—Not later than twelve months after the date of enactment of the Hazardous and Solid Waste Amendments of 1984 the Administrator [of EPA] shall propose whether to list or identify used automobile and truck crankcase oil as hazardous waste under section 3001 [now codified at 42 U.S.C. section 6921(b)]. Not later than twenty-four months after such date of enactment, the Administrator shall make a final determination whether to list or identify used automobile and truck crankcase oil and other used oil as hazardous wastes under section 3001. 

Pub. L. No. 98-616, 98 Stat. 3258 (1984 ) (now codified at 42 U.S.C. section 6935(b)).  

The EPA determined that used oil destined for disposal is not a hazardous waste under the RCRA.  57 Fed. Reg. 21,524 (May 20, 1992).  In Natural Resources Defense Council, Inc. v. United States Environmental Protection Agency, 25 F.3d 1063, 1067-74 (D.C. Cir. 1994), the court upheld the EPA’s determination.    


Wilmoth argues that waste oil is regulated under the RCRA regulations and commonly contains other listed hazardous wastes, which subject it to regulation as a listed hazardous waste under 40 C.F.R. section 279.10(b).  As we have noted, the EPA determined that used oil destined for disposal is not a hazardous waste under the RCRA.  However, used oil that is to be recycled is subjected to regulation under 42 U.S.C. section 6935.  The EPA determined that oil that is destined for recycling is not listed as a hazardous substance, but is subject to management standards promulgated by the EPA.  57 Fed. Reg. 41566-01 (Sept. 10, 1992);  40 C.F.R. section 279.  

40 C.F.R. section 279.10 provides that the EPA presumes that used oil is to be recycled unless a used oil handler disposes of used oil or sends used oil for disposal.  The oil in question was destined for disposal rather than recycling.  

Because the waste oil is not regulated as a hazardous waste under RCRA Subtitle C, it is not excluded from the definition of a regulated substance under section 319.100(7)(a).  However,  assuming that the waste oil includes petroleum (see discussion infra), the term “hazardous substance” under 42 U.S.C. section 9601(14) does not include petroleum that is not specifically listed or designated as a hazardous substance under subparagraphs (A) through (F).  Waste oil is not specifically listed or designated as a hazardous substance pursuant to 42 U.S.C. section 6921 and is thus not specifically listed or designated as a hazardous substance under 42 U.S.C. section 9601(14)(C).    

d.  42 U.S.C. section 9601(14)(D)


33 U.S.C. section 1317(a), which pertains to water pollution prevention and control on navigable waters of the United States, provides that the Administrator of the EPA shall publish a list of toxic pollutants.  We do not find petroleum or used oil in the list of toxic pollutants in 40 C.F.R. section 129.4.  Therefore, waste oil is not a hazardous substance under 42 U.S.C. section 9601(14)(D) or the regulations thereunder.    

e.  42 U.S.C. section 9601(14)(E)

  
42 U.S.C. section 7412(a)(6) and (b) define hazardous air pollutants.  We do not find, and would not expect to find, used oil on a list of hazardous air pollutants.  Therefore, waste oil is not a hazardous substance under 42 U.S.C. section 9601(14)(E) or the regulations thereunder.    

f.  42 U.S.C. section 9601(14)(F)

An “imminently hazardous chemical substance” under the Toxic Substances Control Act, 15 U.S.C. section 2606(f), is defined as:  

a chemical substance or mixture which presents an imminent and unreasonable risk of serious or widespread injury to health or the environment.  Such a risk to health or the environment shall be considered imminent if it is shown that the manufacture, processing, distribution in commerce, use, or disposal of the chemical substance or mixture, or that any combination of such activities, is likely to result in such injury to health or the environment before a final rule under section 2605 of this title can protect against such risk. 

Waste oil is not an imminently hazardous chemical substance.  Therefore, waste oil is not a hazardous substance under 42 U.S.C. section 9601(14)(F) or the regulations thereunder.  

g.  Summary of 42 U.S.C. section 9601(14) 


42 U.S.C. section 9601(14) specifically provides that the term “hazardous substance” does not include petroleum, including crude oil or any fraction thereof which is not otherwise specifically listed or designated as a hazardous substance under subparagraphs (A) through (F).  Assuming that the waste oil is petroleum (as discussed infra), we have not found waste oil listed as a hazardous substance anywhere in the provisions cited in 42 U.S.C. section 9601(14).  42 U.S.C. 9605, which authorizes a national contingency plan to clean up environmental contamination, specifically distinguishes between oil and “hazardous substances.”  Wilmoth asserts that used oil commonly contains other listed hazardous wastes, such as PCBs, which subject it to regulation as a hazardous waste.  Wilmoth has not presented evidence to support this assertion.  Because we do not find that the waste oil in itself is a hazardous substance under 42 U.S.C. section 9601(14) or any regulations thereunder, we conclude that the waste oil is not a regulated substance under section 319.100(7)(a) or (c).    

2.  Section 319.100(7)(b):  Petroleum as a Regulated Substance


Section 319.100(7)(b) defines regulated substances to include: 


Petroleum, including crude oil or any fraction thereof, which is liquid at standard conditions of temperature and pressure, sixty degrees Fahrenheit and fourteen and seven-tenths pounds per square inch absolute, respectively[.]

We must apply the plain and ordinary meaning of words used in statutes.  Delta Air Lines, Inc. v. Director of Revenue, 908 S.W.2d 353, 356 (Mo. banc 1995).  Petroleum is defined as:  

an oily flammable bituminous liquid that may vary from almost colorless to black, occurs in many places in the upper strata of the earth, is a complex mixture of hydrocarbons with small amounts of other substances, and is prepared for use as gasoline, naptha, or other products by various refining processes[.]

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 869 (10th ed. 1993).
  Oil is defined as:  

1  a :  any of numerous unctuous combustible substances that are liquid or can be liquefied easily on warming, are soluble in ether but not in water, and leave a greasy stain on paper or cloth  b (1) : PETROLEUM[.]

Id. at 808.  Oil is thus synonymous with petroleum.  Section 319.100(7)(b) makes no distinction between used oil and unused oil.  The waste oil is petroleum and consists at least partly of crude oil.  We may presume that the waste oil is liquid at standard conditions of temperature and pressure because Wilmoth has not shown otherwise.  Section 621.050.2.  

We therefore conclude that the waste oil is a regulated substance under section 319.100(7)(b).  Wilmoth has not shown that the volume of the regulated substance in the tank was less than ten percent.  Section 621.050.2.  Therefore, the tank qualified as a UST under section 319.100(9). 

Section 319.100, RSMo Supp. 1991, does not define petroleum products.  A product is defined as:  

2 a  :  something produced by physical labor or intellectual effort : the result of work or thought . . . b : a result of the operation of involuntary causes or an ensuing set of conditions . . . c :  something produced naturally or as the result of a natural process (as by generation or growth) . . . 3 : the amount, total, or quantity produced : the output of an industry or firm . . . 4 : a substance produced from one or more other substances as a result of chemical change[.]

WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1810 (unabr. 1986).  Based on the definitions of “petroleum” and “product,” we conclude that the waste oil was a petroleum product.  

Because Wilmoth owned a UST containing a petroleum product, Wilmoth was thus eligible to receive a benefit from the fund at the time it paid the transport load fees from 1991 through 1993.  Section 319.131.1.  We reach this conclusion even if Wilmoth did not file an application for coverage under the fund because it did not believe that it was covered at the time.  Wilmoth’s eligibility for coverage existed even if it did not actually apply for coverage.  This case thus stands in sharp contrast to Reidy Terminal and Rees, where the claimants had no USTs and were thus absolutely ineligible to receive any benefit from the fund. 

B.  Existence of Other USTs

The parties have presented evidence of other USTs besides the waste oil tank, as well as evidence of the fund’s coverage or non-coverage for releases on the property, in support of their arguments regarding whether Wilmoth was eligible for coverage under the fund and thus entitled to a refund of transport load fees paid from 1991 through 1993.  For example, the parties dispute whether Wilmoth had USTs on the property that were installed by a previous owner and removed during Wilmoth’s ownership in 1968.  However, under Rees, 992 S.W.2d at 361, the issue is plainly whether Wilmoth had USTs and was thus eligible to participate in the fund at the 

time that it paid the fees.  Based on Wilmoth’s ownership of the waste oil tank from 1991 through 1993, which we have found was a UST, we have found Wilmoth eligible for benefits under the fund as of that time.  It is unnecessary to resolve whether it owned USTs during a prior period.  We have made findings as to Wilmoth’s subsequent ownership of USTs and the fund’s payments to Wilmoth only because the parties have presented those facts in the record, but we have found them of no consequence in reaching our decision, which must be based on Wilmoth’s ownership of USTs at the time that it paid the fees.   

IV.  Ozark’s Refund Claim

We have already determined that Ozark began paying the transport load fees when it assumed Wilmoth’s wholesale business on April 15, 1992, and that we have jurisdiction to consider a refund claim on behalf of Ozark.  The record shows that Ozark never owned any USTs, even though it paid transport load fees between April 1992 and September 1993.

The PSTIF argues that as a petroleum distributor, Ozark could benefit from the fund if it spilled fuel while filling a petroleum storage tank, as long as the tank owner was insured by the fund at the time of the spill.  We disagree with this statement.  The PSTIF quotes section 319.131.8, which was not in effect at the time that Ozark paid the transport load fees in 1992 and 1993.  Under Rees, 992 S.W.2d at 361, we must determine whether Ozark was eligible to receive any benefit from the fund at the time that it paid the transport load fees.  Like the payors in Reidy Terminal, 898 S.W.2d at 543, and Rees, 992 S.W.2d 354, Ozark owned no underground tanks, and was thus absolutely ineligible to receive any benefit from the fund at the time that it paid the fees, because only releases from underground tanks were covered under the fund.  Section 319.131, RSMo Supp. 1992.  Therefore, Ozark is entitled to a refund of the $99,398.11 in 

transport load fees that it prorated to Wilmoth between April 1992 and September 1993.  Reidy Terminal, 898 S.W.2d at 543; Rees, 992 S.W.2d 354.
   

Summary 


At the time that it paid the transport load fees in question from October 1991 through April 15, 1992, Wilmoth had a UST containing petroleum products.  Therefore, Wilmoth was not absolutely ineligible to receive any benefit from the fund.  Wilmoth is not entitled to a refund of the transport load fees.
  


Ozark paid transport load fees between April 1992 and September 1993, but had no USTs and was thus absolutely ineligible to receive any benefit from the fund at the time it paid the fees.  Ozark is entitled to a refund of the $99,398.11 that it paid in transport load fees between  April 1992 and September 1993.   


SO ORDERED on December ____, 1999.



________________________________



WILLARD C. REINE



Commissioner

�Throughout this decision, we use the term “the fund” to refer interchangeably to the USTIF or the PSTIF, as the PSTIF is the successor to the USTIF.  





�We make this finding because Respondents presented this evidence, but we attach no weight to it because eligibility for benefits as a result of the payment of transport load fees is a legal question and is not dependent on whether the fund actually made the benefits available.  





�The amount includes fees that Wilmoth paid to Ozark, but does not include fees that other entities paid to Ozark.  


�Section 319.131, RSMo, underwent revision in 1991, 1994, 1995, 1996, 1998, and 1999.  





�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�Wilmoth’s counsel was also unaware, until that time, that two separate corporate entities had paid the fees at issue.   


�Section 414.102.5, RSMo 1998, was not in effect at that time. However, that statutory amendment may apply to any claims that Ozark may bring for a refund of transport load fees that it prorated to entities besides Wilmoth.    


�We note that underground storage tanks are regulated under RCRA Subtitle I, not Subtitle C.  Pub. L. No. 98-616, 98 Stat. 3277 (1984).


�A 1996 statutory amendment defining “petroleum” was not in effect during the period at issue.  Section 319.100(12), RSMo Supp. 1996.  


�The only issue before us as to Ozark is the portion of transport load fees that Ozark paid that were prorated to Wilmoth’s fuel purchases, and not any fees that Ozark paid that were prorated to other entities.  In order to claim a refund of fees prorated to other entities besides Wilmoth, Ozark would have to initiate the refund process.  





�We note that the only issue in this case is whether Wilmoth is entitled to a refund of the transport load fees, and not whether Wilmoth was entitled to compensation from the fund for cleanup costs that it incurred.  
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