Before the

Administrative Hearing Commission

State of Missouri

WILD HORSE FITNESS, LLC,
)



)



Petitioner,
)




)


vs.

)

No. 04-1443 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


We deny the refund claim of Wild Horse Fitness, LLC (“Wild Horse”) for sales tax paid on personal trainer fees.  
Procedure


Wild Horse filed a complaint on November 1, 2004, challenging the Director of Revenue’s (“the Director”) final decision denying its refund claim.  The Director filed an answer on November 24, 2004.    


This Commission convened a hearing on the complaint on April 7, 2005.  At the hearing, the parties filed a partial stipulation.  Robert E. Eggmann, with Copeland Thompson Farris, PC, represented Wild Horse.  Senior Counsel James L. Spradlin represented the Director.


The matter became ready for our decision on August 4, 2005, the last date for filing a written argument.

Findings of Fact

1. Wild Horse operates an upscale fitness center in Chesterfield, Missouri.  Wild Horse’s main focus is on improving health through physical exercise.  
2. Wild Horse provides facilities for weight training and cardiovascular training.  Wild Horse also provides nutritional counseling.  Wild Horse does not offer competitive sports such as volleyball or basketball, and it does not have a swimming pool.  
3. Wild Horse’s members pay a joining fee and a monthly fee to use the facilities.  Wild Horse collects and remits sales tax on its membership fees and does not dispute that the membership fees are subject to sales tax.  
4. Wild Horse has a juice bar, where it sells nutritional supplements, protein drinks, shakes, snacks, and nutritional products.  Wild Horse also has a pro shop, where it sells fitness apparel and accessories.  Wild Horse collects and remits sales tax on all items sold at its juice bar and pro shop, which are not at issue in this case.  
5. Wild Horse provides personal trainers to members for an additional charge.  The personal trainers are employees of Wild Horse.  The personal trainers offer advice and work with members to help them reach their fitness goals.  A typical personal training session is one hour.   Wild Horse imposes a personal trainer fee on its members who use personal trainers employed by Wild Horse.  
6. Wild Horse collects and remits sales tax on the personal trainer fees.  
7. The amount paid by a consumer for personal training services that would be paid directly to a personal trainer for training at the consumer’s home, and not paid to Wild Horse, would not be subject to sales tax.  Similarly, if a member of Wild Horse brought a personal trainer to Wild Horse and paid the personal trainer directly, such personal training services would not be subject to sales tax.  
8. Wild Horse filed a claim for refund of sales tax paid on the personal trainer fees.  The parties agree that the sales tax on personal trainer fees for January 2002 through March 2004 was $37,382.92.
  
9. On October 14, 2004, the Director issued a final decision denying the refund claim.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Wild Horse has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.020.1(2) provides:  

1.  A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  
*   *   *


(2) A tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.]

In Columbia Athletic Club v. Director of Revenue, 961 S.W.2d 806, 811 (Mo. banc 1998), the court held that a fitness center was not subject to tax under this statute because the basic purpose of the fitness center was “clearly improvement of health through physical exercise.”  In Wilson’s Total Fitness Center v. Director of Revenue, 38 S.W.3d 424 (Mo. banc 2001), the court overruled Columbia Athletic Club and held that a fitness center was a place of recreation and was thus subject to tax under § 144.020.1(2).  Although Wilson’s employed personal trainers, the record in that case did not indicate that there was any separate fee paid for the personal fitness training.  

Wild Horse relies on the Director’s Regulation 12 CSR 10-3.176(12), which was rescinded effective December 30, 2003, but provided:  

Amounts paid for lessons, whether within or not within a place of amusement, are not subject to sales tax.  Examples of those lessons or other nontaxable activities include dance, karate, gymnastic [sic], piano and singing lessons, haircuts, shoe polishing and child care.  Notwithstanding this section, all amounts periodically paid in or to an organization as dues or noninstructional participation fees are subject to tax pursuant to section (2) of this rule.  

Wild Horse argues that the personal trainers give instruction.  The Director argues that this regulation was rescinded during the latter periods at issue in this case and did not accurately state the law.  In Boedeker v. Director of Revenue, No. 94-0568 RV (Mo. Admin. Hearing Comm’n April 6, 1995), the taxpayer also relied on this regulation, but this Commission held that aerobics classes were not “lessons” as such, and that the fees for aerobics were subject to sales tax as fees paid in or to a place of recreation.  

Wild Horse also cites Regulation 12 CSR 10-103.600(1), which provides:   
The sale of a service is not subject to tax unless a specific statute authorizes the taxation of the service.  
(Emphasis added).  We conclude that under the language of § 144.020.1(2), the amount paid for the personal trainers is paid in or to a place of recreation and is thus taxable.  Wild Horse argues 
that this result is anomalous because members could hire personal trainers to work with them at home or meet them at the gym and the amounts paid would not be subject to sales tax.  However, neither the Director nor this Commission can depart from the plain language of the statute, and we must apply the statute as written.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Because the personal training fees are paid to Wild Horse, they are subject to sales tax.  Even though personal training is a service, the fees are subject to tax because 
§ 144.020.1(2) refers to “all” fees paid in or to a place of amusement, entertainment or recreation.  

Wild Horse relies on Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999), Six Flags Theme Parks v. Director of Revenue, 102 S.W.3d 526 (Mo. banc 2003), and Greenbriar Hills Country Club v. Director of Revenue, 935 S.W.2d 36 (Mo. banc 1996), for the proposition that not all fees paid in or to a place of amusement are subject to sales tax.  In Greenbriar, 935 S.W.2d 36, the court held that a private country club’s service charge, imposed as a gratuity for food and drink services in its private dining facilities, was not subject to sales tax because the specific statute, § 144.020.1(6), controlled over § 144.020.1(2), the more general statute.  Westwood and Six Flags, similarly, involved specific statutory provisions that applied to lease transactions and thus controlled over the more general provisions of § 144.020.1(2).  In contrast, there is no specific statute excluding the personal training fees from taxation in this case.  

  
In Eighty Hundred Clayton Corp. v. Director of Revenue, 111 S.W.3d 409, 410 (Mo. banc 2003), holding that bowling shoe rental fees were subject to sales tax (in spite of the court’s rulings in Westwood and Six Flags), the curt recently reiterated that “all fees paid in or to a place of amusement are taxable, even if the fee is not strictly for amusement activities.”  The Court thus reinforced its previous holding in Wilson’s, 38 S.W.3d 424, that all fees paid to a fitness 
center are subject to sales tax.  The personal trainer fees at issue in this case are fees paid in or to a place of recreation and are therefore subject to sales tax.  
Summary


Wild Horse’s personal trainer fees are subject to sales tax.  We deny the refund claim.  

SO ORDERED on October 4, 2005.



________________________________



JOHN J. KOPP  



Commissioner

	�The amount stated on the refund claim was $40,961.36 for filing periods through March 2004.  The claim states that tax paid during the period was $69,262, and tax as should have been paid was $28,290.98, including tax for quarter ended June 30, 2004.  We are bound by the parties’ stipulation, which apparently was intended to clear up the amounts stated in the refund claim.     





	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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