Before the

Administrative Hearing Commission

State of Missouri

WESTROPE & ASSOCIATES,
)



)



Petitioner,
)




)


vs.

)

No. 99-3313 RV




)

DIRECTOR OF REVENUE and 
)

DIRECTOR OF INSURANCE, 
)




)



Respondents.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Westrope & Associates filed a complaint on October 29, 1999, challenging the Director of Revenue’s October 1, 1999, final decision assessing it a penalty and interest for failing to timely pay its 1997 surplus lines insurance tax.  On December 8, 1999, we issued an order granting a motion to join the Director of Insurance as a party-respondent.  


This Commission convened a hearing on the complaint on March 23, 2000.  Donald Bucher, with Gould, Thompson & Bucher, represented Westrope.  Eric W. Anderson represented the Director of Revenue.  Mark Stahlhuth represented the Director of Insurance.  


The parties elected to file written arguments.  The matter became ready for our decision on April 19, 2000, when Westrope filed the last written argument.

Findings of Fact

1. On April 17, 1998, the Director of Insurance received a payment of $119,624.25 via Federal Express from Westrope for its 1997 surplus lines tax.  The check was dated April 16, 1998, with a cover letter dated April 15, 1998.  Federal Express had picked up the envelope from Westrope’s office on April 16, 1998.

2. On October 1, 1999, the Director of Revenue issued a final decision assessing Westrope a penalty of $11,962.43 for failing to timely pay the surplus lines tax, plus $58.99 in interest.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Westrope has the burden to prove that it is not liable for the amounts the Director assessed.  Section 136.300.1, RSMo Supp. 1999, H.R. 516, 90th Gen. Assem., 1st Reg. Sess. (1999 Mo. Laws 578), and section 621.050.2.

I.  Application of Section 143.851


Westrope argues that section 143.851 should apply to this case.  That statute provides:  

If any return, claim, statement, notice, petition, or other document required to be filed within a prescribed period or on or before a prescribed date under the authority of any provisions of sections 143.011 to 143.996 is, after such period or such date, delivered by United States mail to the director of revenue, or the officer of person therein with which or with whom such document is required to be filed, the date of the United States postmark stamped on the envelope shall be deemed to be the date of delivery.  This section shall apply only if the postmark date falls within the prescribed period or on or before the prescribed date for the filing of such document, determined with regard to any extension granted for such filing, and only if such document was deposited in the mail postage prepaid, properly addressed to the office, officer, or person with which or with whom the document is required to be 

filed. . . .  This section shall apply in the case of postmarks not made by the United States post office only if and to the extent provided by regulations of the director of revenue. . . .


First of all, section 384.059.1 imposes the annual surplus lines tax in the amount of five percent of the net surplus lines premiums received, and we find no requirement under Chapter 143 for filing a surplus line tax return, statement, or other document.  Section 384.059.1 further provides that the tax shall be paid before April 16 of each year.  Westrope argues that section 143.851 should be extended to Federal Express deliveries, even though such deliveries are not within the terms of the statute or the Director of Revenue’s Regulation 12 CSR 10-2.240.  Even if the statute applied to Federal Express deliveries, Federal Express did not receive the package until April 16, and therefore could not have “postmarked” it by the April 15 due date.  Section 143.851 does not apply to this situation.  

II.  The Penalty


Section 384.054 provides:  

Any tax imposed by sections 384.011 to 384.071 which is delinquent in payment shall be subject to a penalty of ten percent of the tax.  Any delinquent tax shall bear interest at the rate determined under section 32.065, RSMo, from the time such tax is due.  


Westrope argues that the penalty is discretionary and that the envelope was placed in its office for pickup by Federal Express on April 15, but that Federal Express failed to pick it up on that date.  


The Missouri Supreme Court has stated that whether the word “shall” is mandatory or directory is a function of context.  Farmers & Merchants Bank &Trust Co. v. Director of Revenue, 896 S.W.2d 30, 32 (Mo. banc 1995).  The court noted that where the legislature fails to include a sanction for failing to do what a statute says “shall” be done, courts have held that 

“shall” is directory, not mandatory.  Id. at 33.  The court held that a statutory requirement that the Director decide a refund claim within a prescribed amount of time was directory, given the administrative infeasibility of enforcing the requirement.  In this case, however, the plain intent of section 384.054 is to impose a penalty for untimely payment.  


Westrope cites certain death penalty cases using the words “subject to” in reference to the death penalty.  E.g., State v. Barnett, 980 S.W.2d 297, 309 (Mo. banc 1998).  However, such statements are dicta and are taken out of context.  


Westrope finally argues that penal forfeitures should be strictly construed against the State.  We must give effect to the intent of legislature from the plain and ordinary meaning of the words used in the statute.  Delta Air Lines, Inc. v. Director of Revenue, 908 S.W.2d 353, 355 (Mo. banc 1995).  The legislature has plainly expressed its intent to impose the penalty.  


The parties have presented no evidence, other than the assessment, on the amount of interest.  We presume that the Director assessed the interest under section 384.054 because the payment of tax was not timely.  Because there is no evidence to the contrary, we conclude that Westrope is liable for interest of $58.99 as the Director of Revenue assessed.  

Summary


We conclude that Westrope is liable for a penalty of $11,962.43, plus interest of $58.99, for failing to timely pay its 1997 surplus lines tax.  


SO ORDERED on June 12, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  
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