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WESTERN BLUE PRINT CO.,	)
		)
		Petitioner,	)
			)
	vs.		)		No. 07-0064 RS
			)
DIRECTOR OF REVENUE,	)
			)
		Respondent.	)


DECISION 

	Western Blue Print Co. (“Western”) is not subject to sales tax on its scanning services and replication of CDs with its customers’ scanned information. 
Procedure

	Western filed a complaint on January 11, 2007, challenging the Director of Revenue’s (“the Director”) assessments of sales tax on Western’s scanning and CD replication.  
	The parties filed a joint stipulation of facts on June 10, 2008.  Western filed the last exhibit on February 11, 2009.  Thomas W. Gray and Richard Lenza, with Shughart Thomson & Kilroy, P.C., represented Western.  Senior Counsel Gary L. Barnhart represented the Director.  
Findings of Fact
Western’s Business
1. Western is a Missouri limited liability company in good standing and duly registered to do business in Missouri.  


2. Western’s principal office and business location is in Kansas City, Missouri.  
3. Western is a professional printing company.  Western’s blueprint copying business is not at issue in this case.  The activities of Western’s document automation development division are at issue in this case.  Western scans and images customer documents onto computer discs for distribution to its customers.[footnoteRef:1]  The customer provides its documentation in paper form to Western, who then scans and images the documents on its own CDs, which it then distributes to the customer.  Western returns the original documents to the customer.  Western did not pay sales tax on its purchases of the CDs that Western distributes to its customers.   [1: 	However, one job described on Western’s list of references required “Internet delivery.”  The joint stipulation of facts states that Western scans and images customer documents onto its CDs “for sale” to its customers.  This Commission is bound by parties’ stipulations of fact, but not by purported stipulations as to issues of law.  State v. Biddle, 599 S.W.2d 182, 186 and n.4 (Mo. banc 1980).  Whether Western’s distribution of CDs to its customers is a taxable “sale” at retail under § 144.010.1(10), RSMo Supp. 2008, is the ultimate issue in this case.  Statutory references are to RSMo 2000 unless otherwise noted.] 

4. Western charges a stated price per page for each scanned item and also a stated price per folder for items that Western must remove from folders.  Western charges $15 “per CD-ROM Master & 1 duplicate.”  The $15 charge is stated separately from the scanning fee on Western’s contracts.  
5. Western’s contracts require Western to deliver a set of CDs to the customer and to retain a set for backup.[footnoteRef:2]       [2: 	The parties stipulated that copies of customer contracts are attached to their joint stipulation of facts.  The dates on some of these contracts are outside the periods at issue in this case, but we take the parties’ stipulation as a statement that the attached contracts are representative of the way Western did business, including during the periods at issue in this case.  Western’s list of references, which was attached to some of the contracts, listed the duration of some contracts as ongoing, “to present.”] 

6. One contract required Western to “develop and/or acquire software for the purpose of capturing, compressing and saving the page image data into it’s [sic] final form” and to “develop software for the purpose of indexing data.”[footnoteRef:3]  Some contracts provide for indexing of the documents.  One contract required Western to “prepare an ‘Access Database’ run-time  [3: 	Ex. D. ] 



version document retrieval program.”[footnoteRef:4]  Western charged a one-time project setup fee of $1,000 on this contract for “Access DB retrieval software.”  One contract had a “One-Time Application Development Fee” of $250.[footnoteRef:5]  One job described on Western’s list of references required Western to convert publications into “the Interactive Electronic Book.PDF file format for delivery to . . . customers on CD-ROM.”[footnoteRef:6]  One contract stated that index information would be placed into MS Access database files and made available for later use, or that if desired, the information could be placed into the “Document Info” area of each PDF file, which would facilitate the search process used in Acrobat Reader or the search function used in Windows Explorer.[footnoteRef:7]   [4: 	Ex. E. ]  [5: 	Ex. H. ]  [6: 	Ex. E. ]  [7: 	Ex. J. ] 

7. One contract provided that the index information and document images would be “recorded onto CD-ROM for delivery and uploading into the dedicated PC” located at the customer’s corporate office.[footnoteRef:8]     [8: 	Ex. H.] 

8. One contract provided as follows:[footnoteRef:9]   [9: 	Ex. L. ] 

Document Indexing: 

As previously mentioned, and as discussed in our meeting concerning this project, we will organize the resulting TIFF images into file folders to be retrieved on a PC Window 95 or greater computer by using Windows Explorer.  All images can be easily viewed and printed by using the Imaging Software found in the Programs/Accessories folder on your Windows 95 or greater computer.  The images will be prepared and divided by Property name, and each one of those folders will be put into the corresponding date folder (i.e. September 1 and September 15).  

	9.	Western’s invoices separately stated the charge for scanning and the charge of $15 per CD for “MASTERING CD-ROM—ORIGINAL.”  Some invoices separately stated a charge 



for “folders indexed.”  Some invoices, rather than describing a charge as document scanning, described the charge as “format conversion.”  
Sales Tax Audit and Assessments

	10.	On February 21, 2006, the Director initiated an audit of Western’s sales, use and withholding tax records.  The sales tax periods under audit were December 1, 2002, through November 30, 2005.  The audit was completed on October 11, 2006. 
	11.	On November 14, 2006, the Director issued final decisions assessing Western unpaid sales tax in the amount of $41,414.29, plus statutory interest.[footnoteRef:10]  The amount of sales tax assessed on Western’s distribution of the CDs is $35,971.62, plus statutory interest.  This amount was determined using a three-month sample of CDs, in the amount of $37,184.83, projected over the audit period.  $37,184.83 was multiplied by 12 (the three-month sample period projected over 36 months) to determine total taxable sales for the audit period in the amount of $446,217.96.  State and local sales taxes were then computed on this gross amount of sales.   [10: 	The Director also assessed use tax on certain purchases of items used in Western’s business operations.  In written arguments, both parties state that they have reached a resolution of this issue and have removed it from our consideration.  ] 

	12.	Western did not possess exemption certificates to validate tax-exempt sales.  The amount of sales tax assessed on Western’s distribution of these CDs, which was included in the total assessment described in Finding 11, is $5,442.67, plus statutory interest.  This amount was determined by using a three-month sample of CDs, in the amount of $5,626.24, projected over the audit period.  $5,626.24 was multiplied by 12 (the three-month sample period projected over 36 months) to determine total taxable sales for the audit period in the amount of $67,514.88.  State and local sales taxes were then computed on this gross amount of sales.  



Conclusions of Law
	This Commission has jurisdiction over appeals from the Director’s final decisions.[footnoteRef:11]  Western has the burden to prove that it is not liable for the amounts that the Director assessed.[footnoteRef:12]  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.[footnoteRef:13]   [11: 	Section 621.050.1.  ]  [12: 	Sections 136.300.1 and 621.050.2.]  [13: 	J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  ] 

	Section 144.020.1(1) imposes the sales tax upon every retail sale in this state of tangible personal property.  Statutes imposing a tax must be strictly construed in favor of the taxpayer and against the taxing authority.[footnoteRef:14]  The Director contends that Western makes sales of the CDs that are subject to sales tax.  Western contends that it is a service provider and that the CDs are not the true objects of the transactions.[footnoteRef:15]    [14: American Nat’l Life Ins. Co. of Texas v. Director of Revenue, 269 S.W.3d 19 (Mo. banc 2008);  American Healthcare Mgt., Inc. v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).   ]  [15: 	Western disagrees with the Director’s Letter Ruling 2575, stating that a taxpayer with a document imaging business is liable for sales tax on the microfilm or computer disks provided to the customer.  However, an unfavorable letter ruling is not even binding on the applicant.  Regulation 12 CSR 10-1.020(7)(E).  ] 

I.  The Parties’ Stipulation
	The parties filed a joint stipulation of facts and attached representative contracts to the stipulation.  Western also attached customer invoices to its reply brief, stating that the Director did not object to our consideration of the invoices as an additional exhibit.  The parties filed the joint stipulation of facts, as § 536.060 allows, but the sparsity of the stipulation makes it difficult for us to perform our statutory duty to make findings of fact and conclusions of law.[footnoteRef:16]  The stipulation gives us no information about Western’s business operations, except that Western’s customers provide documentation that Western scans and images onto CDs.  The parties have  [16: 	Section 536.090.  ] 




included very little information about what Western does to the scanned information and how its customers use the CDs.  We have gleaned other information, included in our findings of fact, from the representative contracts attached to the stipulation.  Although the stipulation does not expressly so state, we assume that Western uses computers to process the scanned information and make the CDs, as some of the contracts refer to the development and application of software for that purpose.  Further, an important factor in the case law is whether the tangible medium is discarded by the user, and that information is not in the record.  We infer on the basis of common knowledge and the customer contracts that Western’s customers insert the CDs into computers, as some of the contracts refer to the use of computer software to enable the customers to use the CDs, but the stipulation does not even cover that basic information.  One contract mentions delivery via Internet, but the parties stipulated that scanning and replicating CDs are the activities at issue in this case.  We make our conclusions of law on the basis of the stipulated facts and exhibits.  
II.  Sale vs. Service
A.  Prior Decisions
	The parties rely on precedents addressing whether the essence of the transaction was the sale of tangible personal property or the provision of a non-taxable service.  The Missouri Supreme Court has recognized a class of transactions in which tangible personal property serves solely as a medium of transmission for an intangible product or untaxed service.[footnoteRef:17]  The tangible component is of little utility and may even be discarded after the buyer has used it to gain access to the intangible component.  In such a transaction, the tangible component takes on the non-taxable character of the intangible component.  The Supreme Court has instructed that the “true  [17: 	Sneary v. Director of Revenue, 865 S.W.2d 342 (Mo. banc 1993).] 




object” or “essence of the transaction” test determines whether to treat a transaction as a taxable transfer of tangible personal property or the non-taxable performance of a service.  That test focuses on the essentials of the transaction to determine the real object the buyer seeks.[footnoteRef:18]   [18: 	865 S.W.2d 342.] 

	James v. TRES Computer Systems[footnoteRef:19] involved the sale of $135,000 worth of custom data and computer programming sold on computer tapes worth $50.  The Supreme Court examined the respective utility of the tangible and intangible components and their separability from one another.  It held that the tapes were simply a medium of transmittal, a mere incident to the sale of the data, which was really the thing sold.  The court noted that the seller could have transmitted the data electronically, thereby altogether dispensing with any tangible component to the transaction.  The taxpayer was liable for sales tax only on the $50 tapes.[footnoteRef:20]   [19: 	642 S.W.2d 347 (Mo. banc 1982).  ]  [20: 	Id. at 347-50.] 

	In International Business Machines Corp. v. Director of Revenue,[footnoteRef:21] the taxpayer sought a refund of tax paid on sales of systems control and application programs for IBM mainframe computers, and the court affirmed this Commission’s decision denying the refund claim.  The customer selected a program from a list in IBM’s directory, and IBM delivered the program to the customer via disk, diskette, tape reels, or punch cards.  IBM alleged that it was entitled to a refund due to “the fact that this tax amount was paid in connection with the marketing of computer programs and such activity has been declared not subject to tax in James v. Tres Computer Systems, Inc., No. 63662 (Mo. Sup. Ct. Dec. 3, 1982).”[footnoteRef:22]  In affirming this Commission’s decision that IBM was subject to sales tax and was not entitled to a refund, the court stated:   [21: 765 S.W.2d 611 (Mo. banc 1989).  ]  [22: Id. at 612.  ] 




On the evidence before us, we can only conclude that modifications of cataloged software were minimal, if any.  The Commissioner found the modifications were related to fitting programs together so that all programs would operate together and in synchronization with each other, and that modifications were not made to the basics of the program structure.  There appears little similarity to the programs in Tres.  

The Commissioner also found the tapes to be the ultimate objects of the transactions, noting the crucial role the tapes play in the bargaining process.  The tapes were ready to use to program the customer’s machine, which is another difference from Tres. 

The second point examined by the Commissioner was the “alternative methods of delivery argument”—the possibility that this software could have been delivered to the customer via telephone lines.  The “alternative methods” argument has been considered in several cases.  It is questionable whether this issue is before us.  IBM stipulated that the only manner by which the programs were delivered was by tapes, discs, diskettes or punched cards.  None were delivered by telephone lines.  While there was evidence that there were printed instructions on the tapes to the effect that they must be returned to IBM, the instructions also said for the customer to copy the tape and retain the copy as a backup.  We see no distinction between keeping the original tape and copying the tape and returning the original copy.  As a matter of 
fact, IBM conceded that it made no effort to enforce the “return to IBM” instruction.[[footnoteRef:23]] [23: IBM, 765 S.W.2d at 613-14 (citations and footnote omitted).   ] 


	In Bridge Data Co. v. Director of Revenue,[footnoteRef:24] the court again affirmed a decision of this Commission as to taxability of computer software.  This Commission found that certain computer programs, which were conveyed in the form of tapes, floppy disks, punch cards, or other tangible personal property, were subject to tax because they were “canned” rather than custom-designed programs, and they were conveyed via tangible personal property that was not discarded or returned. [footnoteRef:25]  Bridge Data appealed that portion of the decision to the Missouri Supreme Court.  The court stated:   [24: 794 S.W.2d 204, 206-07 (Mo. banc 1990).  ]  [25: Bridge Data Co. v. Director of Revenue, No. RS-87-0784 (Aug. 17, 1989).  ] 





The Commission, however, has found explicitly that the programs as to which it sustained the assessment were not custom programs but rather stock items, so that IBM rather than Tres was the governing authority.  This finding is supported by sound law and substantial evidence, and we sustain it. 

The taxpayer argues that the blank magnetic tapes and floppy disks have only minimal value, and that the purchaser is interested in the programs rather than the disks and tapes, which may be discarded after their initial use.  Under IBM this circumstance is not controlling.  In Hearst Corp. v. Director of Revenue, 779 S.W.2d 557 (Mo. banc 1989), we held that the director’s position that the sale of a newspaper was not a sale of tangible personal property, because the newsprint was simply a means of transmitting information, was legally unsound.  The commission properly found 
that the challenged items were acquired through sales of tangible personal property, and so were subject to sales and use tax.[[footnoteRef:26]] [26: Bridge Data, 794 S.W.2d at 207.  ] 


	In K & A Litho Process v. Director of Revenue, 653 S.W.2d 195 (Mo. banc 1983), the seller made a cromalin, or color key, consisting of several transparencies bearing colors that when used together tell a printer how to print a particular color photograph.  The court, in concluding that the cromalin was not the true object to the transaction, focused on whether that device was a final, finished product or just another step in a process.  As in TRES Computer, the court distinguished Universal Images v. Director of Revenue, 608 S.W.2d 417 (Mo. 1980).  In Universal Images, “the movie film . . . was purchased as a finished product with the idea that the tangible film itself would be used and reused.”  K & A Litho, at 197 (quoting TRES Computer, at 350).  
	In Travelhost of Ozark Mountain Country v. Director of Revenue, 785 S.W.2d 541 (Mo. banc 1990), the Missouri Supreme Court held that magazines were the true object of the transaction under the facts of that case.  The court stated that whether tangible personal property 



is the object of the sale “is measured by whether it is retained by the purchaser or whether it is of no continuing use after it is employed as part of a process for which it is created.”[footnoteRef:27] [27: 	785 S.W.2d at 545.  ] 

	In Gammaitoni v. Director of Revenue,[footnoteRef:28] issued on the same day as Travelhost, the seller made videotapes for advertisement and other purposes.  The court examined the record to see if the purchaser got anything new from the seller or merely got its own ideas on tape.  Because the purchaser got only the latter, the court held that the tapes themselves were the object of the transaction:   [28: 	786 S.W.2d 126 (Mo. banc 1990).  ] 

Unlike the bank in [TRES], Videotech’s clients already possessed the information and ideas, which they presented to Videotech to be placed on the medium of the video tape.  As in the case of . . . any manufactured article of tangible personal property, the finished video tape was the true object of the transaction[.[footnoteRef:29]] [29: 	Id. at 129-30.  ] 


	Sneary[footnoteRef:30] involved the sale of architectural illustrations.  The court held that the true object of the transactions at issue was the sale of tangible personal property, not intangible services, so the court upheld the tax assessment.  The court concluded that the architectural illustrations more closely resembled the finished motion picture in Universal Images than the film and color key in K & A Litho, which had no use except to transfer colors to the next stage of the printing process.[footnoteRef:31] [30: 	865 S.W.2d 342.  ]  [31: 	Id. at 346.  See also Gutknecht v. Director of Revenue, 867 S.W.2d 709 (Mo. App., E.D. 1993) (affirming this Commission’s decision that architectural drawings were true object of the transaction and were thus taxable), and Mellenbruch Studio v. Director of Revenue, No. RS-85-0079 (Mo. AHC May 13, 1987) (architectural renditions are true object of the transaction and subject to sales tax).  ] 

	We also recognize prior decisions of this Commission.  We realize that our decisions do not have precedential value to the Missouri Supreme Court.[footnoteRef:32]  However, many of our decisions are not appealed to the Missouri Supreme Court.  Therefore, our decisions are the final authority  [32: 	Ovid Bell Press, Inc. v. Director of Revenue, 45 S.W.3d 880, 886 (Mo. banc 2001).  ] 




on many issues, and they are important because taxpayers and the Director rely on them.  We try to maintain consistency if possible.  
	In Venture Stores, Inc. v. Director of Revenue,[footnoteRef:33] this Commission concluded that purchases of transparencies and negatives for use in advertising circulars were not subject to sales tax because the creative services were the true object of the transaction.  This Commission found K & A Litho controlling.  In Tension Envelope v. Director of Revenue,[footnoteRef:34] this Commission concluded that prep work, consisting of film products used in producing commercial envelopes, was a service, but that creative artwork was tangible personal property subject to tax.  In Hearst Corp. v. Director of Revenue (“Hearst I”),[footnoteRef:35] this Commission held that reports from survey services were non-taxable services, noting:   [33: 	No. 92-1057 RV (July 6, 1993).  ]  [34: 	No. RS-87-0420 (Dec. 6, 1988). ]  [35: 	No. RS-84-2397 (Nov. 2, 1987). ] 

The reports of the survey services are not organic, essential to the content of the product or inseparable therefrom.  The data which Nielsen, Arbitron and BAR furnish Petitioner, while in the form of typeset computer printouts (Finding of Fact 5), could be furnished in other forms (read over a telephone, transmitted by telegraph, transposed into graphic form, or reproduced on magnetic tapes).  The physical form of the reports is of little consequence to the transmittal of the information Petitioner seeks, though it is of obvious consequence to its timeliness and use.  The form of the printed report, while convenient, efficient and useful, is not organic or essential to the information conveyed nor inseparable from it.  The written reports are but inconsequential elements of the transaction, which is to obtain ongoing, specialized viewer analysis on a timely basis.  

	In Foto’s Copies, Inc. v. Director of Revenue,[footnoteRef:36] this Commission held that photocopies were tangible personal property subject to tax because “[i]t is not the intangible information on the copy which is purchased—for the purchaser already has this on the original—but the tangible  [36: 	No. RS-85-0068 (June 8, 1987).  ] 




copy itself.”  In Neely v. Director of Revenue,[footnoteRef:37] this Commission held that the production of television commercials, though delivered on videotape, was a non-taxable service.  Micro-Magic Systems, Inc. v. Director of Revenue[footnoteRef:38] presented facts similar to the present case:  Micro-Magic provided its customers with updates of insurance company risk rating guidelines and premium charges by means of computer diskettes.  This Commission held:  [37: 	No. 89-1143 RS (May 23, 1990).]  [38: 	No. RS-88-0530 (July 24, 1989).  ] 

The diskettes involved in Petitioner’s transactions were not necessary to the transmittal of the information encoded on them.  The information on the diskettes, not the diskettes, was what the agents wanted.  In a vast majority of the cases, they returned the diskettes to Petitioner when the information on them became out of date.

Petitioner could have transmitted the information via telephone lines using computer modems.  Petitioner based its decision to use diskettes on marketing considerations.  Its use of diskettes does not, in our opinion, elevate them to the status of “essential.”  We conclude that the essence of these transactions was the sale of a service:  the transmission of insurance rate information.  

	In Hearst Corporation v. Director of Revenue (“Hearst II”),[footnoteRef:39] Hearst contracted with a producer for the production of television commercials, and the producer billed separately for services, including concept development and cinematography, and for delivery of master videotapes of commercials.  This Commission held that the creative services were non-taxable, but that the “sale” of the videotapes was taxable.  In McGraw-Hill,[footnoteRef:40] this Commission held that reports of industry information were a non-taxable service, but that microfilm copies of architectural plans were taxable.   [39: 	No. 91-1292 RV (Mo. AHC April 30, 1992).  ]  [40: 	No. RS-83-2590 (Oct. 30, 1987).] 

	We also note the only reported case that we have found from another jurisdiction on similar facts.  In Eaton Kenway, Inc. v. Auditing Division of the Utah State Tax Comm’n,[footnoteRef:41] the  [41: 	906 P.2d 882 (Utah 1995).] 



court held that the true object of the transaction was the scanning and converting services performed in producing the disks, not the disks themselves.   
B.  The Director’s Regulation
	The Director’s Regulation 12 CSR 10-103.600 provides:  
(1) In general, the sale of tangible personal property is subject to tax unless a specific statute exempts it.  The sale of a service is not subject to tax unless a specific statute authorizes the taxation of the service.  When a sale involves both tangible personal property and a nontaxable service, the sale of the tangible personal property will be subject to tax, and the service will not be subject to tax, if the sale of each is separate.  When the sale of tangible personal property and a nontaxable service are not separable, the entire sale price is taxable if the true object of the transaction is the transfer of tangible personal property.  None of the sale price is taxable if the true object of the transaction is the sale of the nontaxable service.  

(2) Definition of Terms. 

*   *   * 

(C) True object—the real object the buyer seeks in making the purchase.  The essentials of the transaction determine the true object.  The true object of the transaction is the tangible personal property if:  

1.  The purchaser desires and uses the tangible personal property; 

2.  The tangible medium is not merely a disposable conduit for the service or intangible personal property; 

3.  The tangible personal property is a finished product; or

4.  The tangible personal property is not separable from the service or intangible personal property.  

(D) The true object of the transaction is the service or intangible personal property if the tangible personal property is merely the medium of transmission for an intangible product and can be discarded after the purchaser has obtained access to the intangible component.  




This regulation became effective January 1, 2001, and the definition of “true object” set forth in the regulation has not been applied in any prior decisions of this Commission.[footnoteRef:42]  Duly promulgated regulations have the force and effect of law.[footnoteRef:43]  However, we are not required to follow a regulation if it does not accurately state the law.[footnoteRef:44]  Paragraph 2(C) sets forth four factors, and by using the word “or,” which indicates in the alternative, states that the true object of the transaction is the sale of tangible personal property if any one of these factors is met.   This is not consistent with the decisions of the Missouri Supreme Court that we have discussed.  The court’s decisions do not brand a transaction as a sale of tangible personal property if any one of the factors set forth in the regulation is met.  Obviously Western’s customers desire and use the tangible personal property, which is the factor set forth in paragraph (2)(C)1 of the regulation, but that does not answer the question of whether the CD is the true object of the transaction.  The court’s decisions require an analysis of the circumstances of the transaction to answer the essential question of whether the true object of the transaction is a service or a sale of tangible personal property.  As the court stated in Sneary:[footnoteRef:45] [42: 	In Wild Horse Fitness, LLC v. Director of Revenue, No. 04-1443 RS (Oct. 4, 2005), this Commission quoted the portion of the regulation stating that a service is not subject to tax, but in that case it was clear that a service, not a sale of tangible personal property, was at issue.]  [43: 	Hansen v. Department of Social Services, 226 S.W.3d 137, 143 (Mo. banc 2007).]  [44: Bridge Data, 794 S.W.2d at 207.]  [45: 	865 S.W.2d at 345.] 

This Court has recognized . . . that the “true object” or “essence of the transaction” determines whether to treat a transaction as a taxable transfer of tangible personal property or the nontaxable performance of a service.  The test focuses on the essentials of the transaction to determine the real object the buyer seeks.  James v. TRES Computer Sys., Inc., 642 S.W.2d 347 (Mo. banc 1982); K & A Litho Process, Inc. v. Director of Revenue, 653 S.W.2d 195 (Mo. banc 1983).  Under the test, this Court has recognized a class of transactions in which tangible personal property serves exclusively as the medium of transmission for an intangible product or service.  The intangible component is the true object of the sale; the tangible component is of little utility and may even be discarded after the buyer has used it to obtain access to the intangible component.  In 



such transactions, the intangible object of the sale does not assume the taxable character of the tangible medium, TRES Computer, 642 S.W.2d at 349, or the tangible medium is inconsequential and nontaxable, K & A Litho, 653 S.W.2d at 197. 

C.  Analysis
	By following the Missouri Supreme Court’s precedents and prior decisions of this Commission, which are consistent, we conclude that Western provides non-taxable services.  The charges for scanning are separately stated, and that portion of the transaction is a service.  There is also a separate charge stated for the CDs.  However, Western must also process the information via computer software in order to put it in some electronic format and, in many cases, provide indexing, and then produce and replicate the CDs.  On some invoices, Western separately states a charge for folder indexing.  Western performs a service of (1) scanning the customer’s documents, (2) converting the information into an electronic format, and (3) in many cases, indexing.  Such services are not taxable under § 144.020.  Further, Western charged $15 per CD without separating the cost of the CD from the labor used in processing the scanned information and replicating the CDs.  The parties’ stipulated facts have included no evidence as to whether or not the CDs are discarded.  The customers insert the CDs into their computers in order to view the scanned information.  The true object of the transaction is not to obtain the CDs, but to obtain access to the customer’s own documents in a paperless format.  The CD is merely a medium of transmission for the intangible product. [footnoteRef:46]  This is similar to the items at issue in TRES Computer[footnoteRef:47] and K&A Litho,[footnoteRef:48] and in decisions of this Commission such as  [46: 	In Filenet Corp. v. Director of Revenue, No. 07-0146 RS (order, Dec. 15, 2008), this Commission recently denied summary determination on the question of whether computer software is tangible or intangible because we lacked sufficient technological evidence as to the computer software.  The present case is decided on the parties’ stipulated facts.  ]  [47: 	642 S.W.2d 347.]  [48: 	653 S.W.2d 195.] 




Neely, Micro-Magic, and Hearst I.  Unlike cases such as Travelhost,[footnoteRef:49] Gammaitoni,[footnoteRef:50] and Sneary,[footnoteRef:51] the tangible output was not the object of the transaction.  Western is not subject to sales tax.       [49: 	785 S.W.2d 541. ]  [50: 	786 S.W.2d 126.  ]  [51: 	865 S.W.2d 342.  ] 

	The Director cites Howard Buick Oldsmobile, Inc. v. Director of Revenue,[footnoteRef:52] where this Commission held that the taxability of labor charges must be determined on a case-by-case basis.  In that case, the Commission concluded that the costs associated with making new parts was part of the sale and was thus taxable.  The Director also cites Laciny Brothers, Inc. v. Director of Revenue,[footnoteRef:53] where the court did not disagree with this Commission’s conclusion that labor charges were taxable, even though separately stated, but the court held that the decision was unexpected in light of the Director’s policy, the tax forms, and the regulations in effect during the years in question.  We conclude that the present case is controlled by the cases examining whether a service or a sale of tangible personal property is the true object of the transaction.  As we have stated, Western did not charge separately for the labor in producing the CDs. [52: 	No. 89-1766 RS (March 18, 1991). ]  [53: 869 S.W.2d 761, 764 (Mo. banc 1994).] 

	We note that there is no assessment of sales tax before us on Western’s purchases of the blank CDs, and that issue is not before us.  We do not impose assessments ab initio,[footnoteRef:54] and even if we could, we do not have sufficient information in the record to determine what the amount would be.   [54: 	See Dyno Nobel, Inc. v. Director of Revenue, 75 S.W.3d 240, 243-44 (Mo. banc 2002); Shelter Mutual Ins. Co. v. Director of Revenue, No. 00-1575 RV (Mo. AHC June 13, 2002).  ] 

III.  Computer Output
	The parties also debate whether Western produces “computer output,” which is excluded from the definition of taxable sales at retail.  Although we have concluded that Western is not subject to sales tax because the true object of the transaction is a service, we also address this alternative argument.  Section 144.010.1(10), RSMo Supp. 2008, defines a “sale at retail” as:  



any transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration; except that, for the purposes of sections 144.010 to 144.525 and the tax imposed thereby:  . . . (ii) the selling of computer printouts, computer output or microfilm or microfiche and computer-assisted photo compositions to a purchaser to enable the purchaser to obtain for his or her own use the desired information contained in such computer printouts, computer output on microfilm or microfiche and computer-assisted photo compositions shall be considered as the sale of a service and not as the sale of tangible personal property. . . .

[bookmark: FN[FN12]](Emphasis added).  	This definition has been in effect since 1977,[footnoteRef:55] and has been quoted by both this Commission and the Missouri Supreme Court without any discussion of the obvious fact that the definition refers to computer printouts or microfilm or microfiche in one part of the sentence, and refers to computer printouts on microfilm or microfiche in another part of the same sentence.  The Director argues that the computer output must be on microfilm or microfiche in order to be considered as a service.  “The primary rule of statutory interpretation is to give effect to legislative intent as reflected in the plain language of the statute.”[footnoteRef:56]  Further, the law favors a construction in harmony with reason and common sense and that avoids unreasonable and absurd results.[footnoteRef:57]  We must interpret statutes to be "free from unjust, oppressive or absurd consequences."[footnoteRef:58]  It is obvious by the use of the word “or” in the first clause and the word “on” in the second clause that there was a clerical error in the legislation.  We construe the statute in order to avoid an absurd result, and conclude that the legislature intended to apply the definition to computer output or microfilm or microfiche that is sold in order to enable the purchaser to obtain for his use the desired information contained in such computer printouts, computer output or microfilm or microfiche.  This Commission has so applied the statute, without even the need  [55: 	C.C.S.S.B. 367, effective September 28, 1977.  ]  [56: Gash v. Lafayette County, 245 S.W.3d 229, 232 (Mo. banc 2008).  ]  [57: In re B.C.H., 718 S.W.2d 158 (Mo. App., W.D. 1986).  ]  [58: Hyde v. City of Columbia, 637 S.W.2d 251, 263 (Mo. App., W.D. 1982).] 


for discussion of the difference in the wording in the statute.[footnoteRef:59]  In one case, the Missouri Supreme Court applied the statute to apply to computer output on microfilm or microfiche, but the court did not discuss the discrepancy in the language of the statute. [footnoteRef:60]  In another case, the Missouri Supreme Court applied the definition to apply to computer output other than on microfilm or microfiche, but again did not discuss the discrepancy in the language of the statute.[footnoteRef:61]   [59: 	R. L. Polk and Company v. Director of Revenue, No. R-80-0011 (Mo. AHC July 13, 1982).  In McGraw-Hill, Inc. v. Director of Revenue, No. RS-83-2590 (Oct. 30, 1987), the Commission quoted the statute but did not rely on the statute in its analysis of the case.  ]  [60: 	International Business Machines Corp. v. Director of Revenue, 958 S.W.2d 554, 558 (Mo. banc 1997).  ]  [61: 	Zip Mail Services, Inc. v. Director of Revenue, 16 S.W.3d 588, 591-92 (Mo. banc 2000).  In DST Systems, Inc. v. Director of Revenue, 43 S.W.3d 799, 803-04 n.4, the Missouri Supreme Court again quoted 
§ 144.010.1(10), but without discussing the discrepancy in the language of the statute.  ] 

	We conclude that the CDs were computer output and that the purpose of the CDs was to allow the customer to obtain the desired information on the CDs.  In fact, the information was the customers’ own information, scanned and put in a paperless format, often with indexing provided by Western, for the customers’ own use.  As defined in § 144.010.1(10), the CDs at issue in this case were computer output and Western’s production of the CDs was a service rather than a taxable sale at retail.  Because there was no sale of tangible personal property at retail, Western is not liable for sales tax on its production and distribution of the CDs.   
Summary
	Western is not subject to sales tax on its scanning and production of CDs because the service was the true object of the transaction, and Western produced computer output that is not subject to sales tax.    
	SO ORDERED on April 30, 2009.


		________________________________
		JOHN J. KOPP  
		Commissioner
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