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DECISION


Douglas A. Weatherford is subject to discipline for having been found guilty of second-degree assault by driving under the influence of alcohol.  

Procedure


The State Board of Embalmers and Funeral Directors (Board) filed a complaint on August 23, 2002.  The Board filed a motion for summary determination on November 25, 2002.  Pursuant to section 536.073.3, 
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  Weatherford filed an answer to the complaint on February 4, 2003, but has not raised a genuine issue as to the following facts.  

Findings of Fact

1. Weatherford holds funeral director License No. FDR 005609, which is currently active and was so at all relevant times.  

2. On June 3, 2000, Weatherford drove a vehicle under the influence of alcohol with criminal negligence.  He drove through a stop sign, traveled in the wrong lane, and struck another car head-on.  The collision injured the other vehicle’s two occupants.  

3. On December 1, 2000, Weatherford pled guilty to two counts of Class C felony second-degree assault based on Finding 2.  The court sentenced him to four years’ imprisonment.

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 333.121.2.
  The Board has the burden to show that Weatherford is subject to discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

A.  Criminal Conviction


The Board argues that Weatherford is subject to discipline under section 333.121.2(2), which allows discipline if:

The person has been finally adjudicated and found guilty . . . in a criminal prosecution . . . for any offense reasonably related to the qualifications, functions or duties of [a funeral director] . . . or for any offense involving moral turpitude, whether or not sentence is imposed[.] 

(Emphasis added.)  Weatherford was convicted of second-degree assault under section 565.060.1, which provides:

1.  A person commits the crime of assault in the second degree if he:

*   *   *

(4) While in an intoxicated condition or under the influence of controlled substances or drugs, operates a motor vehicle in this state and, when so operating, acts with criminal negligence to cause physical injury to any other person than himself[.]

(Emphasis added.)  Criminal negligence is defined at section 562.016.5 as follows.

A person “acts with criminal negligence” or is criminally negligent when he fails to be aware of a substantial and unjustifiable risk that circumstances exist or a result will follow, and such failure constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.

Weatherford argues that his offense involved no dealings as a funeral director.  However, we must not apply any such restriction in section 333.121.2(2) where it does not plainly appear.  Missouri Real Estate Comm'n v. McCormick, 778 S.W.2d 303 306-09 (Mo. App., S.D. 1989).  

The qualifications of a funeral director include good moral character.  Section 333.041(3).  Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959); Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  Moral turpitude is:  

an act of baseness, vileness, or depravity in the private and social duties, which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929).  According to the definitions we have cited, assault by driving under the influence involves a gross deviation from the standard of care while driving, which demonstrates a lack of respect for the rights of others.
  Therefore, it is an offense reasonably related to good moral 

character, which is a qualification for licensure as a funeral director, and it involves moral turpitude.  


Therefore, we conclude that Weatherford is subject to discipline under section 333.121.2(2).

B.  Statutory Violation
The Board also argues that Weatherford is subject to discipline under section 333.121.2(6), which allows discipline for:

Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter[.]

The Board cites section 333.041.1, which provides:

Each applicant for a license to practice funeral directing shall furnish evidence to establish to the satisfaction of the board that he is: 

*   *   *

(3) A person of good moral character. 

(Emphasis added.)  The Board’s theory under those statutes is unclear.  The statute requires an applicant to show good moral character on an application.  In its motion, the Board establishes that Weatherford’s renewal application recited his conviction.
  However, the embalmer licensing statutes do not categorically incorporate all grounds for denial into the grounds for discipline as, for example, the real estate licensing statutes do.  Section 339.100.2(15).  Therefore, we conclude that Weatherford is not subject to discipline under section 333.121.2(6).  

C.  Weatherford’s Argument

Weatherford’s answer states that he has taken responsibility for his actions and continues to help himself through Alcoholics Anonymous and other rehabilitation classes and programs.  We have made no findings of fact on his allegations because they are not relevant to this phase of his case.  In this phase, we determine only whether the law allows the Board to discipline Weatherford’s license.  In the next phase, the Board decides what the appropriate disciplinary action shall be.  Section 621.110.  Weatherford may argue his rehabilitation before the Board.  

Summary


We conclude that Weatherford is subject to discipline under section 333.121.2(2).  We conclude that Weatherford is not subject to discipline under section 333.121.2(6).  


SO ORDERED on February 11, 2003.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.


�Weatherford cites the protection against double jeopardy in the Fifth Amendment to the United States Constitution, but we have no power to address constitutional issues.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).


�In Director of Insurance v. Cook, No. 98-0928 DI (Mo. Admin. Hearing Comm’n Nov. 24, 1998), we found that driving under the influence of alcohol was not an offense involving moral turpitude.  However, under the Georgia statute at issue, case law defined influence as anything more than a slight effect on the faculties.


�Further, we doubt that the General Assembly intended to discipline a licensee for truthfully answering its questions.  In any event, because the complaint alleges no such conduct, it cannot support a finding of cause for discipline.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  





PAGE  
5

