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DECISION


Patricia A. Washington is not subject to discipline.  She did not violate any regulations or statutes.  She does not lack good character or intent to operate a child day care facility and is qualified and equipped to do so. 

Procedure


The Department of Health and Senior Services, Bureau of Child Care (Department) filed a complaint on November 8, 2002.  On April 30, 2003, we convened a hearing on the petition.  James M. McCoy represented the Department.  Mary Ann Weems, with the Law Offices of Mary Ann Weems, represented Washington.  The parties filed no written argument.  Our reporter filed the transcript on August 15, 2003.  

Findings of Fact

1. Washington held a license to operate a group child care home at 8113 Marilyn Court, Berkeley, Missouri.  Washington did business under the name of “God’s Little Angels Day Care” in a converted house.  The Department licensed Washington to care for 17 children, aged infant to 12 years old, of which no more than four could be under two years old.  

2. Since at least July 21, 2000, the Department also licensed Washington to provide “overlap” care for six more children, aged six years or more, before and after school.  Starting on October 23, 2000, the Department licensed Washington for overlap care from 7:30 a.m. to 8:30 a.m. and from 3:30 p.m. to 4:30 p.m.  When school let out early at 1:50 p.m., the overlap children arrived at 2:00 p.m.  Washington’s relatives, alumni, and prospective clients also visited her facility occasionally, without receiving care.  

3. On March 27, 2001, 19 children were at the facility, but three were related to Washington, leaving 16 for whom a license was required.

4. On June 22, 2001, 18 children were at the facility, and six of them were less than two years old, but two of those were related to Washington, leaving 16 for which a license was required, including four children less than two years old.  

5. On June 27, 2001, 23 children were at the facility.  Seven of them were under the age of two years, but four of those were related to Washington, leaving 19 children, four of whom were less than two years old, for whom a license was required.  Of the 19 children, some were children from another day care center whom Washington allowed to stay at the facility briefly while the other day care center owner purchased supplies.  On that date, Washington briefly exceeded her licensed capacity by two children.  

6. The Department’s inspector gave Washington time to correct the overage.  On 

July 10, 2001, 16 children were at the facility, of whom three were less than two years old.  The inspector recorded the overage as corrected.  

7. On May 15, 2002, the Department’s inspectors reported 22 children in the facility including six under the age of two years.  Sixteen were present when the Department’s inspectors arrived, and only five were under the age of two years.  Six children, all of them within Washington’s overlap allowance and none under the age of six years, arrived while the inspectors were there.

8. In the summer of 2002, the City of Ferguson (the City) offered swimming lessons at its city pool and distributed information stating that the City took custody and control of children at lessons.  As a service to her clients, Washington offered to transport children to and from lessons.  Washington passed out enrollment forms to the parents of children at her facility, collected the forms with required fees, and filed them with the City.  Washington’s employees transported the enrolled children to and from lessons, but Washington did not collect any charge related to the lessons.  

9. On July 17, 2002, Washington’s daughter, Marita Michelle Johnson, transported the children in a facility van.  The van had identifying information for all the children transported.  Lessons for preschool and school-age children were at separate times.  She let the smaller children out at the pool gate into the pool area, where city instructors directed the children through their lesson.  Johnson parked the van with the older children still in it and took them to an adjoining playground because the City allowed only enrolled children into the pool area during a lesson.  

10. When the first lesson was finishing, she brought the older children to the pool.  Between classes, Johnson helped the children change in the women’s locker room because small 

boys were routinely allowed there, too.  However, a city instructor required RM to use the men’s locker room.  City instructors barred Johnson from the mens’ locker room.  While in the locker room, RM pulled a set of lockers over onto himself and suffered head injuries.  

11. When pool instructors discovered RM’s injuries, they notified Johnson and sent her into the men’s locker room.  She left the preschool children with an adult whom she knew personally, but who was not a facility employee, while she attended to RM.  She then took the preschool children back to the facility and left the school-age children at their lesson under the supervision of city pool instructors.  

12. Johnson notified Washington of what had happened and went to the hospital.  Washington also went to the hospital.  Washington paged her nephew, Don Scales, to pick up the school-age children from the pool.  Scales transported the children from the pool back to the facility.

13. Scales volunteered at the facility.  He did not ordinarily work in direct care with the children.  He did minor maintenance, mostly on weekends when the facility was not in use, but occasionally on Friday afternoon when the facility was in session.  His primary occupation was as a deaf interpreter for the Special School District.  He had on file with the school district a current and passing child abuse/neglect report, criminal record review, and medical examination report.  However, Washington did not keep copies of those documents at the facility.  

14. RM later died from his injuries.  By letter dated July 31, 2002, the Department suspended Washington’s license.  Washington continues to care for her grandchildren and for unrelated children in numbers for which no license is required.  

15. On August 27, 2002, seven children were at the facility.  Three were related to Washington.  Washington’s license expired on September 30, 2002.  

Conclusions of Law

We have jurisdiction to hear the Department’s complaint against Washington’s expired license under § 210.221.1(2),
 which provides in part:  

The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license[.]  

(Emphasis added.)  

The Department has the burden of proving that Washington has committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  Most of the Board’s evidence, by document or testimony, was hearsay, and very little of its witnesses’ testimony was from memory or first-hand knowledge.  We admitted the Department’s records of its investigations, despite their heavy reliance on hearsay within hearsay, but such admittance is not an endorsement of their credibility over the testimony of witnesses who spoke from first-hand knowledge.  

Our findings of fact reflect the assessments of credibility that are our duty to make. Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992). 

I.  The Complaint

The complaint does not comply with the law governing its content.  Our Regulation 

1 CSR 15-3.350 provides:

(1) In General.

*   *   *

(B) Petitioner shall include in the complaint:

*   *   *


3.  As far as practical, facts in numbered paragraph stating the relief sought and the reason for granting it.

*   *   *

(2) Specific Cases.  In addition to the other requirements of this rule-

(A) An agency’s complaint shall set forth—

*   *   *


3.  Any conduct that the licensee has committed that is cause for discipline, with sufficient specificity to enable the licensee to address the charge at hearing; and


4.  Any provision of law that allows discipline for that conduct.

(Emphasis added.)  

The complaint does not conform to those requirements.  Its citations of law are merely two identical laundry lists of statutes and regulations, one for each count.  Its allegations are merely summaries of the Department’s inspections and interviews.  It includes a stack of attachments ¾ of an inch thick.  As to the events surrounding July 17, 2002, the complaint sets forth approximately 20 separate accounts, from 16 different sources, that are contradictory on several points.  

Reciting inconsistent accounts from 20 investigative reports, instead of simply alleging facts, subverts the purpose of pleading.  The purpose of the complaint is to give the licensee notice of the conduct and law at issue so that the licensee can prepare a defense, and we cannot find cause for discipline absent such notice.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  The Duncan court described a complaint which met its standard:  “it set forth the general statutory grounds for discipline . . . and then in a series of specific allegations the course of conduct[.]”  Id.  

The Department’s practice presents so many varying versions of the events at issue that the licensee may not know which one to defend against.  At the hearing, the Department cited 

specific acts that were not clearly cited as cause for discipline in the complaint.  The Department’s failure to articulate its theories requires this Commission to pick and choose what may be deemed the legally significant facts and the law applicable to those facts; that is, to do the Department’s advocacy for it.  We must avoid anything that threatens to compromise the neutrality and impartiality for which this Commission was created.  Missouri Ethics Comm'n v. Thomas, 956 S.W.2d 456, 459 (Mo. App., W.D. 1997), citing State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).

Because of the result we reach, we need not decide whether the complaint supplies sufficient notice for us to find cause for discipline on any of the charges.

II.  The Charges

The Department cites § 210.221.1, which provides: 

The department of health shall have the following powers and duties: 

(1) After inspection, to grant licenses to persons to operate child-care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children, and to renew the same when expired. . . . 

(2) To . . . deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health. . . .

(Emphasis added.)  The Department’s Regulation 19 CSR 30-62.102(1)(A) also states:


Day care personnel shall be of good character and intent and shall be qualified to provide care conducive to the welfare of children.

The Department argues that Washington lacks good character and intent, and is not qualified and equipped, to render care or service conducive to the welfare of children (Count I), as shown by a 

failure to obey the statutes and regulations (Count II).  The Department cites identical lists of statutes and regulations in support of each count.  

a.  The Death of RM


We begin with the charges surrounding the death of RM because that sad incident is the most serious and because it is clear that this case would not be before us but for it.
  


The Department argues that Washington is subject to discipline for the failure to supervise RM in the locker room under Regulation 19 CSR 30-62.212(1)(A), which states:


The provider shall be responsible for the care, safety and supervision of children on field trips or at any time they transport children away from the facility.  

The premise underlying the Department’s argument is that Regulation 19 CSR 30-62.212(1)(A) imposes a duty on Washington, through Johnson, to supervise RM in the locker room.  


The only evidence directly on point shows that the Department’s premise is based on a misunderstanding of the arrangement among the parents, the City, and Washington.  Under the Department’s questioning, Washington testified that the City stated that the City took care and custody of the children.
  Washington testified from written information from the City about the swimming program.  The testimony of RM’s mother was the same as Washington’s testimony.
  The Department offered no evidence to refute that evidence, and we find it credible.  


Thus, the parties’ debate over whether Johnson could have supervised RM is irrelevant.  Johnson’s presence in the women’s locker room was purely gratuitous because the children were not in Washington’s custody; they were in the City’s custody.  The Department does not argue 

that a licensee’s responsibility to supervise children under Regulation 19 CSR 30-62.212(1)(A) extends to times when someone else has custody and control of them, and we conclude that it does not. 
  


The Department also cites Regulation 19 CSR 30-62.182(1)(A)1, which states:


Caregivers shall not leave any child without competent adult supervision.

Johnson did not leave any children without competent adult supervision.  Johnson left the preschool children with city pool instructors.  She left the school-age children with city pool instructors and with another adult whom she knew.  Those acts are within the requirements of the regulations.  The regulation does not require the “adult” to be facility personnel.  


The arrangement among the parents, the City, and Washington, was that Washington transported children to the swimming lessons in which the parents enrolled them, where the City took over custody and control of the children.  Sadly, the City did not prevent the row of lockers from falling on RM because it failed to secure them to a floor or wall.  Regulations 19 CSR 30-62.212(1)(A) and 19 CSR 30-62.182(1)(A)1 simply do not apply to that event.  We conclude that Washington did not violate those regulations.  

The Department also argues that Don Scales lacked identifying information for the children he transported as required by Regulation 19 CSR 30-62.212(3)(B), which states:


Identifying information regarding the name of the provider, the names of the children and the names, addresses and telephone numbers of each child’s parent(s) shall be carried in the vehicle.

We have found that the records required by Regulation 19 CSR 30-62.212(3)(B) were in the van, though Scales, an emergency stand-in, did not know it.  Therefore, we conclude that Washington is not subject to discipline for violating Regulation 19 CSR 30-62.212(3)(B).  

b.  Number of Children

The Department argues that Washington exceeded her licensed capacity.  It cites Regulation 19 CSR 30-62.042(3)(W), which states:


The number and ages of children the facility is authorized to have in care at any one (1) time shall be specified on the license and shall not be exceeded except as permitted within these rules[.]

(Emphasis added.)  We find no cause to discipline Washington for exceeding her licensed capacity.  The Department’s evidence and arguments show that it did not correctly calculate the number of children for which Washington needed a license.  For the one date on which Washington exceeded her capacity, the Department has already found no cause to discipline her.

Some of the children present on certain days were either merely visiting or were related to Washington.  No license is needed for related children.  Section 210.211.1 provides:

It shall be unlawful for any person to . . . operate a child-care facility for children . . . without . . . a . . . license . . . ; except that nothing in sections 210.203 to 210.245 shall apply to: 

(1) Any person who is caring for four or fewer children. For purposes of this subdivision, children who are related by blood, marriage or adoption to such person within the third degree shall not be considered in the total number of children being cared for[.]

(Emphasis added.)  The Department’s Regulation 19 CSR 30-62.010(17) provides:

Related is any of the following relationships by marriage, blood or adoption between the provider and the children in care: parent, grandparent, great-grandparent, brother, sister, stepparent, stepbrother, stepsister, uncle, aunt, niece, nephew or first cousin.

(Emphasis added.)  Some of the reports noted which children were related to Washington, but others were silent as to related children.

Also, the Department’s calculations did not consider Washington’s licensed overlap care.  Even at the hearing, the Department claimed to have no knowledge of Washington’s allowable overlap, despite having approved it since at least July 21, 2000.  Nevertheless, Regulation 19 CSR 30-62.162(1) provides:

There may be situations (for example, . . . before- and after-school care . . .) when the number of children in care may exceed the licensed capacity of the facility at the time of overlap.  The number in care shall never be more than one-third (1/3) over the licensed capacity of the facility.  The overlap period(s) shall not exceed two (2) hours total in any twenty-four (24)-hour child-care day.  The two (2) hours of available overlap time may be utilized in smaller time periods.

(Emphasis added.)

The Department argues that the overlap license does not aid Washington because she cared for more overlap children than her square footage allowed under Regulation 19 CSR 30-62.082(2)(B)1.A.  That regulation states:


At least thirty-five (35) square feet of usable floor space shall be provided for each preschool and school-age child coming into the facility for day care.

That argument is meritless.  The Department issued written approval (Respondent’s Exhibit B) to care for six children more than the usual 17 in accordance with the plain language of Regulation 19 CSR 30-62.042(3)(W), generally allowing “except[ions] as permitted” and Regulation 19 CSR 30-62.162(1), specifically allowing children in overlap care up to “one-third (1/3) over the licensed capacity of the facility.”  

The Department also argues that Washington cared for overlap children outside her licensed hours when school let out early.  Regulation 19 CSR 30-62.162(2) states:

Overlap care shall not be provided until an overlap request has been submitted, including the hours overlap care will be provided and written approval has been received from the department.  Any changes in the hours of overlap care shall require that a new overlap request form be submitted and approved (see 19 CSR 40-61.155).

(Emphasis added.)  Taken literally, the two-hour limit and the requirement of a new form and approval when the overlap hours change make before- and after-school care impossible when school gets out early.  This inherent contradiction requires construction of the regulation to ascertain its intent.  

Our construction of Regulation 19 CSR 30-62.162(1) must not presume a meaningless act and should avoid unreasonable or absurd results.  Murray v. Missouri Highway and Transp. Comm'n, 37 S.W.3d 228, 233 (Mo. banc 2001).  Therefore, we cannot read the regulation to outlaw its own declared purpose, nor to require approval of a request for each day that school lets out early, and another approval of another request for the following day’s return to regular hours.  The Department does not argue that Washington must turn children away on days when school lets out early.  We conclude that Regulation 19 CSR 30-62.162(1) implies an exception for when school lets out early.

Without accounting for those facts, the Department’s allegations are incomplete.  For example, the Department argued that Washington exceeded her licensed capacity by referring to Exhibit 7, a report of an inspection on March 27, 2001. 
  The report states that the facility had 19 children in care.  The Department argued that the overlap did not apply to any of the children under the age of six years.  That is true.  However, three of the children were related, bringing the total for which a license was required from 19 down to 16.  The report also states that only four of the children were under two years old.  Thus, the numbers in the Department’s own 

report show that Washington was within her licensed capacity on that day, even without her overlap license.  Similarly, the Department did not show whether any of the children counted on May 15, 2002, and August 27, 2002, were related to Washington.
  

The Department’s failures at inspections and at the hearing to account for related children and overlap children make us skeptical of its tallies.  Therefore, we have found that the only date on which the number of children at the facility exceeded the allowable number was June 27, 2001.  Washington admits that on June 27, 2001, she had two more children than her licensed capacity permitted because she briefly took in children from another facility.  Until it filed the complaint on November 8, 2002, the Department properly considered that the infraction was remedied, that the incident was closed, and that there was no cause for discipline.  So do we.  

Therefore, we conclude that Washington is not subject to discipline for exceeding her licensed capacity. 

c.  On-Site Documents

The Department argues that Washington did not have certain documents on site relating to her nephew, Don Scales.  We emphasize that the Department does not argue that Scales was a danger to anyone, that anything in such documents suggested that he was, or even that the documents did not exist.  The only issue is whether Washington was required to maintain the documents on site. 

The Department cites Regulation 19 CSR 30-62.222(1), which states:

The child care provider shall maintain accurate records to meet administrative requirements[;]

and 19 CSR 30-62.222(16), which states:

All records shall be available in the facility for inspection by the department upon request.

(Emphasis added.)  The documents at issue are child abuse/neglect reports, criminal record reviews, and medical examination reports.  Washington candidly admits that she did not keep those documents for Scales in the facility because his employer, the Special School District, had them on file.  However, as to each of those documents, the regulations cited by the Department specifically require documentation for a larger group, but specifically limit the on-site maintenance requirement to a smaller group.   

As to medical examinations, the Department cites Regulation 19 CSR 30-62.222(11), which states:

Medical examination reports for staff, as required by 19 CSR 30-62.122 Medical Examination Reports, shall be on file.

(Emphasis added.)  Regulation 19 CSR 30-62.122(1)(A) states:


All adults working in a day care facility in any capacity during child care hours, including volunteers counted in staff/child ratios, shall be in good physical and emotional health with no physical or mental conditions which would interfere with child care responsibilities.  These persons shall have a medical examination report, signed by a licensed physician or registered nurse who is under the supervision of a licensed physician, on file at the facility at the time of initial licensure or within thirty (30) days following employment.

(Emphasis added.)  The Department also cites Regulation 19 CSR 30-62.122(1)(B), which states the required content of the report:


Medical examination reports shall include a tuberculin skin test, a chest X ray or appropriate follow-up of a previous examination that indicates the individual is free of contagion.

Those regulations require “All adults” to be fit to care for children, but they expressly limit the on-site maintenance requirement to adults in the facility’s “employment.” 

As to child abuse/neglect reports, the Department cites Regulation 19 CSR 30-62.222(12), which states:

A copy of the child abuse/neglect screening request form and response, as required by 19 CSR 40-62.102 Personnel, shall be on file in each employee’s record.

(Emphasis added.)  Regulation 19 CSR 30-62.102(1)(K) provides:


Volunteers counted in staff/child ratios, caregivers and other personnel shall be screened for child abuse/neglect.  The screening shall be requested by the provider within ten (10) days of any individual beginning employment or volunteering in the facility.  Any investigated allegation of child abuse or neglect involving these persons in which the investigator finds reasonable cause to believe that the individual is the alleged perpetrator of child abuse or neglect, shall be evaluated by the department. After review, the department may prohibit the person from being present in the facility during child care hours.  A copy of the screening request and the response shall be filed in the employee's record.

(Emphasis added.)  Those regulations require screenings for all “personnel,” but they expressly limit the on-site maintenance requirement to “employee[s.]”

As to criminal records, the Department cites Regulation 19 CSR 30-62.222(13), which states:

The child care provider shall have the results of criminal record reviews as provided in 19 CSR 30-62.042 Initial Licensing Information, 19 CSR 30-62.052 License Renewal, and 19 CSR 30-62.102 Personnel on file at the facility.

(Emphasis added.)  Each of those regulations
 provides in part:

The child care provider shall request a criminal record review within ten (10) days following a change of the facility owner(s), board president or chairperson, the center director or group day care home provider, employees of the provider, or volunteers counted in staff/child ratios.  The department may request a criminal record review from the Missouri State Highway Patrol for any adult present in the facility when child care children are present.

(Emphasis added.)  Those regulations allow the Department to do a review for “any adult present,” but they expressly limit Washington’s review and the on-site maintenance requirement to “employees” and “volunteers counted in staff/child ratios.”  

Thus, the plain language of the regulations that the Department cites requires on-site maintenance of documents only for volunteers counted in staff/child ratios and employees.  The Department has not shown that Scales was within either of those groups.  It is undisputed that Scales was a volunteer, in that he did various chores without pay.  An unpaid worker could be an “employee” as the law uses that term, but Scales was not.  The test of employment is neither whether Scales worked for Washington on a regular basis, nor whether she paid him; the test is whether Washington had the right to control Scales’ services.  Farmers & Merchants Ins. Co. v. Smith, 742 S.W.2d 217, 219 (Mo. App., W.D. 1987).  The record shows no such right and therefore shows no “employment” relationship.  Further, there is no evidence that Scales was counted in Washington’s staff/child ratio.  

In short, Scales was a person for whom the documents were required.  However, he was not a person for whom on-site maintenance of the documents was required.  Therefore, the documents’ absence from the facility is not cause for discipline. 

III.  Our Conclusion

The Department argues that we should allow discipline of Washington’s expired license for regulatory violations (Count II) and for a lack of good character and intent and failing to be qualified and equipped to render care (Count I).  

The Department has proved only the conduct that Washington admits anyway.  The Department has not shown any violation that is cause for discipline.  It has shown nothing to demonstrate that Washington lacks the good character and intent, or that she is not qualified and equipped, to render care or service conducive to the welfare of children.  

On the contrary, Washington presented convincing evidence in support of her good character:  the testimony of RM’s mother.  She stated that Washington cared well for her child and that, to her knowledge, Washington did everything reasonably expectable of a day care operator.  We find that testimony most persuasive, and our observation of Washington’s demeanor affirms that assessment.  

Summary


Washington is not subject to discipline. 


SO ORDERED on September 26, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.


�The alleged infractions date as far back as March 27, 2001, but the Department did not seek discipline for them until November 8, 2002, after the death of RM.





�Tr. at 217.





�Id. at 183.


�However, for the sake of clarity and completeness, we note that Johnson had no choice as to whether RM would be supervised in the men’s locker room.  At the hearing, the Department referred to a city ordinance barring persons more than six years old from the locker rooms of a different gender, implying that the five-year-old RM could lawfully have gone into the women’s locker room with Johnson.  That ordinance was of no help to Johnson when city personnel required her to go in the men’s locker room on July 17, 2002.  The record shows that the instructors’ directions were unexpected and contrary to previous practice and that city personnel also barred Johnson from that space.  


�The transcript quotes the Department as referring to Exhibit 18 and April 27, 2001.  


�The Department also offered evidence of the number of children present on July 31, 2002, but no such allegation appears in the complaint.  Duncan, 744 S.W.2d 524, 538-39.


�Regulations 19 CSR 30-62.042(3)(L), 19 CSR 30-62.052(3), and 19 CSR 30-62.102(1)(L).  
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