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MEMORANDUM AND ORDER


On August 14, 1998, Walsworth Publishing Company, Inc., filed a complaint challenging the Director of Revenue’s June 19, 1998, assessments of sales tax and use tax on its purchases of materials used in its printing operations.  Walsworth argues that the materials were resold, used as component parts or ingredients, or used as replacement parts or materials.  


On June 25, 1999, Walsworth filed a motion for summary determination.  On 

September 29, 1999, the Director filed a response and a cross-motion for summary determination.  Walsworth filed a reply on November 5, 1999.  The Director filed an amended reply on January 24, 2000.  On May 23, 2000, we held a telephone conference.  On July 13, 2000, the parties filed  a joint stipulation.  


Matthew J. Verschelden and Elizabeth K. Hudak, with Stinson, Mag & Fizzell, P.C., represent Walsworth.  Senior Counsel James M. Hoagland represents the Director.  


Pursuant to section 536.073.3, RSMo Supp. 1999,
 our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 

(Mo. banc 1993).  

Findings of Fact

1. Walsworth is in the printing business.  Walsworth produces and prints yearbooks for schools, as well as books and other materials for commercial customers.  

2. As part of the production process, Walsworth takes photographs of camera-ready paper displaying the images for the pages of the materials to be printed.  The film consists of a strip of plastic, coated with a thin layer of light-sensitive silver halide emulsion.  When taking a photograph, the light that strikes the film produces a chemical reaction within the silver halide emulsion and creates a negative latent image on the film.  The exposed film is then developed using a film processor.  

3. Once the film is exposed and a negative latent image is created, the film cannot be used to photograph another image.  

4. Because of the differences in the contents of each page, a separate photograph must be taken for each page of the materials to be printed.  

5. After development, the negatives often have defects, such as small holes or unwanted specks.  Walsworth covers such holes and specks using an opaquing pen, which emits a substance that blocks light.  Covering the defects prevents the transfer of the defects to the printing plate.  

6. Walsworth generally places the negative for each page of the materials on a sheet of clear acetate plastic and attaches the negative to the sheet using red litho tape.  The acetate plastic provides stability to the negative and holds it in place when transferring the negative image to the printing plate.  

7. Walsworth then places a sheet of orange-vinyl/masking paper (orange vinyl) on top of the acetate sheet and cuts out the area covering the negative.  The remaining orange vinyl blocks light around the edges of the negative.  The printing plate generally is larger than the negative, preventing the edges of the plate from being exposed to light.  

8. The images on each film negative attached to the acetate and orange vinyl sheets are transferred to an aluminum printing plate covered with a light-sensitive emulsion by shining light through the negative onto the plate.  The light produces a chemical reaction that hardens the exposed areas of the emulsion and creates a latent image on the plate.  Walsworth then develops the plate using a chemical processor.  

9. After the plate is developed, Walsworth places the plate on a printing press.  The printing press uses ink to transfer the images from the plate to paper to create each printed page.

10. After the printing is completed, the film negatives attached to the acetate and vinyl sheets are placed in a cardboard folder to protect the negatives.  The negatives are separated in the folder using scrap printed sheets, and the folder is closed using filament tape.  

11. Walsworth covers, binds, packages, and delivers the printed materials to its customers.

12. The film, acetate plastic, red litho tape and orange vinyl are necessary to produce printed materials.

13. Prior to January of 1997, Walsworth’s standard commercial purchase agreement form stated that “[f]ilm negatives and plates are the property of the customer and will be stored by the printer for a period of one year.  Unless notified differently by the customer, all film negatives and plates will be destroyed after this one year period.”  In January of 1997, the form was revised to provide that the film negatives and plates would be stored for a three-year period.  

14. Walsworth’s standard yearbook purchase agreement form states that “[f]ilm negatives and plates are the property of the customer and will be stored by Walsworth for a period of 30 days.  Unless notified differently by the customer, all film negatives and plates will be destroyed after this 30 day period.”

15. During all periods at issue, Walsworth’s standard commercial purchase agreement 

form stated:  

CUSTOMER’S PROPERTY

The printer will maintain fire, extended coverage, vandalism, malicious mischief and sprinkler leakage insurance on all property belonging to the customer, while such property is in the printer’s possession; printer’s liability for such property shall not exceed the amount recoverable from such insurance.  Customer’s property of extraordinary value shall be insured through mutual insurance. 
 

16. Although the pre-1997 commercial purchase agreement form stated that the film negatives would be stored for one year after printing, Walsworth’s practice was to store any negatives not delivered to a commercial customer for at least a three-year period, and Walsworth amended its form in 1997 to reflect that practice.  After the three-year period, Walsworth’s practice is to contact the customer regarding the disposal of the negatives.  Walsworth generally stores film negatives related to yearbooks for a three-month period if not delivered to the customer, rather than the 30 days stated in the purchase agreement.

17. If instructed by a commercial customer or a school, Walsworth delivers the film negatives and the attached acetate plastic, orange vinyl and red litho tape, as well as the cardboard folders and attached filament tape (the materials), to the customer.  The customer is free to do whatever it wants with the film negatives and related items, including taking them to another printing company to have additional copies of the materials printed.  In addition, the customer can instruct Walsworth to store the negatives and related items for a period of time in excess of the normal storage or can instruct Walsworth to destroy them immediately.

18. There are no statistics on the number of customers that have requested that the film folders and contents be returned to them.  Most do not request that these items be returned.  Sixty percent of Walsworth’s business is from yearbook customers, and virtually none of the yearbook customers request the return of these items because yearbooks are not reprinted.  Some commercial customers request and receive the contents of the folders. 
  (Pet’r Ex. B, at D3). 

19. Often a customer will order from Walsworth reprints of materials from a printing job previously completed by Walsworth.

20. If such a request is made, Walsworth uses the film negatives and related items again to reprint the requested materials.

21. Walsworth separately itemizes the cost of film and plates on its estimates that form the basis for its bids on commercial jobs and the standard price for yearbook sales.  (Pet’r Ex. H ¶ 3; Resp. Ex. B, at W0059-0077).  The estimates are not disclosed to the customers.

22. Walsworth does not separately state the cost of film, plates, and related items on its invoices to customers.  (Resp. Ex. B, at W00001-00057).    

23. Walsworth takes the cost of the opaquing pens, acetate plastic, red litho tape, orange vinyl, cardboard folders and filament tape into account in developing bids for commercial jobs and in establishing the standard price for yearbook sales.

24. In developing bids for commercial jobs and establishing the standard yearbook price, Walsworth adds a profit percentage to the total costs in arriving at a final bid or price.

25. If additional film, plates or related items are needed to complete a job due to a change by the customer, Walsworth charges the customer for such additional costs.  Walsworth charges the customer a set fee for each additional page printed, taking into account all additional costs plus a profit percentage.  Walsworth provides the customer with a variance sheet that summarizes the changes.  Walsworth has computer printouts that itemize the cost of the film and plates (Resp. Ex. B, at W000061-62 and W000076-77), but the printouts are not disclosed to the customer.
  The invoices do not itemize the cost of the film, plates, and related items.   

26. If Walsworth reprints material for a customer, Walsworth charges the customer for the actual cost of the materials needed to complete the job plus a profit percentage.  Walsworth does not charge the customer again for the film negatives and related items used in reprinting the materials.

27. Approximately one third of Walsworth’s commercial customers orders reprints of materials previously printed.  (Resp. Ex. A ¶ 16).  

28. If a customer does not want the negatives after the storage period, Walsworth sells the negatives to a silver recycler.  Walsworth signs a pick-up receipt for the recycler, stating that 

Walsworth holds true and lawful title to the materials and is authorized to release them for reclamation.  

29. Walsworth received the following proceeds from film recyclers:  


July 1994
$
11,778.76


September 1994
$
46,663.53


May 1995
$
28,786.98


September 1995
$
69,868.82


June 1996
$
12,477.15


February 1997
$
9,610.32


April 1997
$
7,823.97

TOTAL
$
187,009.53

The checks from the recyclers were made payable to Walsworth and did not include sales tax.  Walsworth kept the proceeds of the sales and did not return them to its customers. 

30. Walsworth does not capitalize the film, acetate plastic, red litho tape, or orange vinyl on its business records as machinery or equipment.  Walsworth does not depreciate these items on its books and records.  

31. Walsworth maintains insurance for the loss or destruction of the film negatives and plates that it has in its possession.  

Film and Plate Developing Chemicals
32. After taking a photograph as described in Finding 2 above, Walsworth places the exposed film in a film processor, which is a large piece of equipment used to develop the film.

33. The film processor initially submerges the film in developer, which acts as a catalyst and causes the exposed areas of the film to turn dark by chemically changing the form of the silver in the negative latent image.

34. The film is then submerged in a bath, which includes fixer and hardener.  The fixer stops the development process and removes the unexposed silver halide from the film and any 

film backing.  The hardener physically adheres to and hardens the remaining film emulsion, adding strength and durability to the image.

35. After transferring the images from the negative to a plate as described in Finding 8 above, Walsworth places the plate in a plate processor, which is a large piece of equipment used to develop the plate.

36. Prior to November of 1996, Walsworth used additive plates.  Additive plates were developed by spraying the plates with developer, which physically adhered to the exposed areas of the plates to raise and enhance the image on the plates and desensitized the non-imaged area.

37. In November of 1996, Walsworth began phasing out the use of additive plates and switching to the use of subtractive plates.  After February of 1997, Walsworth used only subtractive plates.  Subtractive plates are developed by spraying the plates with developer, which removes the emulsion from the areas of the plates not exposed to the light.

38. Both additive and subtractive plates are then scrubbed and rinsed, and a gum-like finisher is applied to the plates.  The finisher physically adheres to the unexposed areas of the plates and prevents such areas from later becoming oxidized by exposing the aluminum to air and thus ruining the plate.

Color Copy Paper and Photograph Labels
39. In printing commercial orders and yearbooks, Walsworth often incorporates photographs provided by the customer in the printed materials.

40. Upon receiving a photograph from a customer, Walsworth places an adhesive label on the back of the photograph, which identifies the photograph based upon the customer job number and page placement.

41. Walsworth often must create a color copy print (spider print) of a photograph submitted by a customer to use in its page preparation.  The spider print is a reduced or enlarged color copy of the photograph.

42. To create a spider print, Walsworth copies the original photograph onto color copy paper in reduced or enlarged form using a high-quality color copying device.

43. Walsworth mounts the spider print on a page mechanical, which is converted into analog images and merged with page text and eventually used to create a printing plate.

44. Walsworth delivers all spider prints to the customer upon completion of the job, along with the original photographs provided to Walsworth by the customer.

45. Walsworth charges its customers a set fee for each spider print produced in completing the job, taking into account the cost of the color copy paper and other materials used in producing a spider print, plus a profit percentage.  Depending on the customer, the fee is either separately itemized on the invoice or is included in the total job charge.  (Pet’r Ex. H ¶ 8; Resp. Ex. B, at W000041-57).  

46. Walsworth takes the cost of the photograph labels into account in developing bids for commercial jobs and in establishing the standard price for yearbook sales.

Match Print Base Paper, Colored Emulsion Sheets,

Proof Correction Paper and Proof Folders

47. If requested by a customer, Walsworth creates a match print, which is a four-color print of a page of the materials to be printed.  Walsworth sends the match print to the customer to mark up or approve.

48. To create a match print, a clear polyester sheet coated with a light-sensitive colored emulsion is placed on top of a piece of match print base paper and is sent through a laminating 

machine.  The pressure and heat of the laminating machine causes the colored emulsion to 

adhere to the base paper, and the polyester sheet is peeled off.  The negative of the page is placed on top of the base paper and is exposed to ultraviolet light, which transfers the negative image to the base paper.  The base paper goes through the same process three times with three other colored emulsion sheets.

49. With respect to yearbook production and certain commercial jobs, Walsworth inputs or transfers the text of the printed materials into a computer.

50. After transferring the text into the computer, Walsworth prints the text on special proof correction paper using a laser printer.  Walsworth places such paper in a proof folder to protect the paper, which it sends to the customer to mark up or approve.  Such pages are referred to as proof corrections.

51. The customer returns the proof corrections to Walsworth, which makes changes to the text as indicated by the customer.

52. Walsworth keeps the match prints, proof corrections and proof folders for approximately six months after printing, although the customer is entitled to request and keep these items.

53. Walsworth charges its customers a set fee for each match print and proof correction produced, taking into account the cost of the match print base paper, colored emulsion sheets, proof correction paper and proof folders, plus a profit percentage.  Depending on the customer, the fees are either separately itemized on the invoice or are included in the total job charge. (Pet’r Ex. H ¶ 10; Resp. Ex. B, at W000041-57).  

Walsworth’s Business Practices
54. Other than the standard purchase agreements providing that film negatives were the property of the customer, Walsworth had no invoices, contracts, or written agreements stating 

that the film, used film, acetate plastic, red litho tape, orange vinyl, cardboard folders, filament tape, color copy paper, photograph labels, match print base paper, colored emulsion paper, and/or proof folders were the property of the customer or purchased by the customer.

55. Walsworth purchased some materials at issue from out-of-state sources, and others from in-state sources.  Walsworth purchased film from both in-state and out-of-state sources. 

56. Walsworth charges and collects Missouri sales tax on the total invoice price on in-state sales to non-exempt customers and charges and collects an applicable state sales tax on the total invoice price on out-of-state sales to non-exempt customers if so required by the applicable state’s laws, which invoice price factors in the cost of all items at issue.

The Director’s Audit and Assessments


58.  The Director conducted a sales/use tax audit of Walsworth for July 1994 through June 1997.  On June 19, 1998, the Director issued final decisions assessing sales tax of $137,440.73 and use tax of $72,837.68, plus interest, on Walsworth’s purchases of film, acetate 

plastic, red litho tape, orange vinyl/masking paper, cardboard folders, filament tape, certain chemicals, color copy paper, photograph labels, match print base paper, colored emulsion sheets, proof correction paper and proof folders during the periods at issue, as well as certain miscellaneous items that are not in dispute.  The Director did not assess additions or penalties.

59.  The following table represents the amount of purchases of each item during the period at issue and the amount of assessed tax and interest represented by each item:  


Item of Tangible


Personal Property
Purchases
Sales and Use Tax

Film
2,959,350.78
169,184.12


Opaquing pens
2,190.85
119.22


Acetate plastic and 




orange vinyl
243,021.95
10,294.92


Red litho tape
57,232.95
3,697.64


Cardboard folders
1,969.12
127.50


Filament tape
2,303.68
150.26


Film developer, fixer


rejuvenator, activator and


subtractive plate developer

131,144.66
6,136.81


Film hardener
5,249.45
304.82


Additive plate developer
9,002.44
380.35


Plate finisher
6,745.96
445.09


Color Copy paper
35,671.59
1,544.21


Photograph labels
8,686.51
367.01


Match print base



paper/colored emulsions
234,552.11
9,909.83


Proof correction paper
87,027.25
3,681.57


Proof folders
57,609.44
3,782.30


Miscellaneous


3,213.00

152.76

TOTAL
3,844,971.74
210,278.41


60.  The Director did not assess sales/use tax on Walsworth’s purchases of printing plates.  (Resp. Ex. B).  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  Walsworth has the burden to prove that it is not liable for the amounts that the Director assessed.  Section 136.300.1, RSMo Supp. 1999; section 621.050.2.


Section 144.020.1 imposes the sales tax upon sellers making retail sales of tangible personal  property in Missouri.  However, the Director may collect sales tax from a purchaser who has purchased tangible personal property under a claim of exclusion or exemption that is found to be improper.  Section 144.210.1; Overland Steel, Inc. v. Director of Revenue, 

647 S.W.2d 535, 538 (Mo. banc 1983).     

Section 144.010.1(9), RSMo Supp. 1998, defines a sale at retail as: 

any transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration[.]

(Emphasis added).  Purchases for resale are thus excluded from the scope of the sales tax under  section 144.020.1.  

Section 144.610 imposes a use tax for the privilege of storing, using, or consuming in Missouri personal property purchased from out of state.  Resales are excluded from the definitions of storage and use.  Section 144.605(10) and (13).  Resales are also exempted from use tax.  Section 144.615(6); Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539, 541 (Mo. banc 1994).  


Section 144.030.2(2) exempts from sales and use tax:  


Materials . . . which when used in manufacturing . . . become a component part or ingredient of the new personal property resulting form such manufacturing . . . and which new personal property is intended to be sold ultimately for final use or consumption[.]  

See also section 144.615(3).  


Claims of exemption from tax are strictly construed against the taxpayer. Section 136.300.1, RSMo Supp. 1999; see also American Healthcare Management, Inc. v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).

I.  Film, Paper and Related Items

A.  Resale

Walsworth argues that its purchases of film, acetate plastic, red litho tape, orange vinyl, cardboard folders, filament tape, color paper, photo labels, match print base paper, colored emulsion sheets, proof correction paper, and proof folders are for resale to its customers. 

Case law demonstrates that a resale is (1) a transfer, barter or exchange (2) of the title to or ownership of tangible personal property or the right to use, store or consume the same (3) for a consideration paid or to be paid.  Aladdin’s Castle, Inc. v. Director of Revenue, 916 S.W.2d 196, 198 (Mo. banc 1996).  Further, because the sales tax and use tax complement one another, the resale exclusion/exemption should be construed in the same manner for purposes of both the sales tax and the use tax.  House of Lloyd, Inc. v. Director of Revenue, 884 S.W.2d 271, 274 (Mo. banc 1994).  


Although we have found no Missouri court cases addressing the question whether materials used in a printing operation qualify as resales, prior decisions of this Commission have addressed the issue.  In Henry Wurst, Inc. v. Director of Revenue, Nos. RS-85-0270 and RZ-85-0898 (Mo. Admin. Hearing Comm’n Sept. 28, 1988), the taxpayer, like Walsworth, was a commercial printing company, and used film and printing plates in a process very similar to Walsworth’s.  In that case, the Commission’s findings of fact included the following:  


6.  Petitioner separately itemizes film products and plates on its estimates which form the basis for the quotations submitted to Petitioner’s customers.  Upon acceptance by the customer, the 

quotation form becomes the written memorial of the contract.  The quotation is in terms of cost per thousand printed items for a given total number of items.  The estimate is never disclosed to the customer and is considered to be a trade secret.  Quotation prices are achieved by estimating and totalling direct costs for the job—film, plates, ink, labor, press time, binding, and shipping—adding an overhead factor for indirect costs and then adding a profit factor.  Petitioner records each plate and each piece of film used in producing an order of printed materials and charges the film and plates to the customer.  Petitioner compares actual costs to estimated costs on its job tickets.  Plates and film used in excess of the estimated amount are itemized on the actual invoice.  Petitioner collects sales tax from its customers on the marked-up price of the film and plates.  


7.  As a matter of contract between Petitioner and its customers, the film and plates used in the manufacture of printed materials become the property of the customer.  They are handled in accordance with the customer’s instructions throughout the manufacturing process and are tendered to the customer upon its completion.  Customers either take possession of the film and plates at that time or store them on Petitioner’s premises.  Plates and film are never discarded except on the specific instructions of the customer.  

(Emphasis added.)  

In that case, the Commission held that the taxpayer’s film products and printing plates were not discarded after use in the printing process, but were delivered to the customer and retained as items of lasting value by the customer.
  The customer paid sales tax on the marked-up price of the film and plates.  The Commission held that the taxpayer sold the photographic film products and printing plates to its customers and was therefore entitled to purchase them tax-free under a resale claim.  

Trojan Press, Inc. v. Director of Revenue, No. RS-87-1545 (Mo. Admin. Hearing Comm’n Oct. 4, 1988), also involved a printer’s use of printing plates.  The Commission’s findings of fact included the following:  


6.  After using the plates, Petitioner retained and stored them for possible reuse if the plates were in a condition allowing reuse; otherwise, it discarded the plates.  Petitioner gave the plates to its customers whenever they requested them.  Petitioner normally did not tender the plates to its customers.  


7.  The plates were extremely fragile and were quickly ruined if not properly stored and handled.  Storing plates on a printer’s premises is an industry-wide practice.  


8.  Every three years, Petitioner discarded stored plates.  It discarded plates held for small accounts without consulting customer [sic].  It did not discard plates held for large accounts until it had consulted with the customers.  


9.  Petitioner separately itemized printing plates on its invoices and always charged its customers for the plates.  It collected sales tax for the plates sales unless the customer made an exemption claim.  
The taxpayer in that case claimed that it was not subject to sales tax on its purchase of the plates.  The Commission concluded that:  

Petitioner sold printed materials at retail, a taxable transaction.  The transactions extended to, and included, the printing plates as evidenced by the invoices. . . . Petitioner considered the plates to belong to its customers at the conclusion of the printing process. Title to the printing plates passed to the purchasers upon the irrevocable transfer of an image onto the plates.  

Therefore, the Commission concluded that the taxpayer purchased the plates for resale.  


In Stuart Hall Co. v. Director of Revenue, Nos. RS-84-1017 and RS-84-1018 

(Mo. Admin. Hearing Comm’n Nov. 1, 1988), a stationery producer arranged for commercial printing companies to print notebook covers.  Stuart Hall was billed for the covers and the 

printing plates used to produce them, although it never actually received the plates.  The invoices 

separately stated the printing plates and a charge for them.  The Commission held that Stuart Hall was taxable as the purchaser of the plates.  


We recognize that our decisions do not carry the weight of court decisions.  Central Hardware, Inc. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  However, we attempt to maintain consistency in our decisions if at all possible, and we expect that the Director and other parties will follow them.  Having revisited these decisions, none of which were appealed to the courts, we find ourselves in agreement with the principles set forth in Trojan Press and Stuart Hall.  Specifically, in those cases, the Commission found that title passed to a purchaser, and a sale was thus established, when printing plates were separately itemized on the invoices provided to the customer and sales tax was paid.  In order for title or ownership to pass between two parties, there must be evidence of the intent to transfer title or ownership.  Separately stating the cost of film and/or plates on the customer’s invoices serves this function

We note that Henry Wurst is something of a hybrid in that the film and plates were separately itemized on estimates, which were not disclosed to the customer, and that only plates and film in excess of the estimated amount were itemized on the actual invoice.  That case is similar to this case in that the initial estimates are not disclosed to the customer.  (Findings 21-22.)  However, in Wurst,  the plates and film in excess of the estimates were itemized and disclosed to the customer on the invoices, but they were not in this case.  (Finding 25.)  Further, in Wurst, the Commission concluded that the film products and printing plates were delivered to the customer and were retained by the customer as items of lasting value, which is a fact not present in this case.  


Having examined the prior cases of the Commission, we conclude that a key indicator of a resale of printing materials is the itemization of the materials on the invoices given to the customer and taxed.  Itemization of the cost of the printing materials evidences a resale of those items to the customer, rather than use of overhead items in the process of producing a product.  We do not follow Wurst to the extent that it allowed a resale on items that were not disclosed or invoiced to the customers.   


Walsworth did not itemize the cost of the film, acetate plastic, red litho tape, orange vinyl, cardboard folders, or filament tape on the invoices provided to its customers.  (Finding 22.)  As to the color copy paper, a separate fee for each spider print, including profit, is sometimes itemized on the invoices, depending on the customer.  (Finding 45.)  However, the cost of the color copy paper and photograph labels are not specifically itemized; thus, those items are not resold.  Similarly, Walsworth sometimes itemizes a separate fee for each match print and proof correction, including profit, depending on the customer, but it does not specifically itemize the cost of the match print base paper, colored emulsion sheets, proof correction paper, and proof folders.  (Finding 53.)  Therefore, we conclude that these items are not resold.  

The Director argues that the resale exclusion/exemption is vitiated by Walsworth’s “use” of the materials in the course of its printing process.  The Director argues that Walsworth purchases the materials for its own use and benefit and that Walsworth consumes the materials in the course of making its printed products.  R & M Enterprises, Inc. v. Director of Revenue, 

748 S.W.2d 171 (Mo. banc 1988); House of Lloyd, Inc. v. Director of Revenue, 884 S.W.2d 271, 274 (Mo. banc 1994); Aladdin’s Castle, 916 S.W.2d at 198; Sipco, Inc. v. Director of Revenue, 875 S.W.2d 539 (Mo. banc 1994); P.F.D. Supply Corp. v. Director of Revenue, 
No. RS-80-0055 (Mo. Admin. Hearing Comm’n June 11, 1985); see also A.B. Hirschfeld Press, Inc. v. City and County of Denver, 806 P.2d 917 (Colo. banc 1991).  In Hirschfeld, 806 P.2d at 925-26, which involved a printer’s resale claim for pre-press materials, the court concluded that 
“[t]he primary purpose of the transactions was the acquisition of pre-press materials for Hirschfeld’s use in performing its contractual obligations, not for resale to its customers unaltered and basically unused.”  Although we find the Director’s argument persuasive, especially as supported by the court’s ruling in Hirschfeld, we have relied on the principles set forth in prior decisions of this Commission, which we believe to be correct.  Therefore, we do not address these arguments, although we note that Walsworth’s use and consumption of the materials is inconsistent with its claim that the materials are resold.  We also need not address the Director’s argument that Walsworth’s customers were not purchasing the materials, but were in essence purchasing services incidental to the production of printed materials.

B.  Component Part or Ingredient

Walsworth argues in the alternative that the film, acetate plastic, red litho tape, orange vinyl, cardboard folders, filament tape, color paper, photo labels, match print base paper, colored emulsion sheets, proof correction paper, and proof folders were exempt under section 144.030.2(2), which provides an exemption for:  


Materials . . . which when used in manufacturing . . . become a component part or ingredient of the new personal property resulting from such manufacturing . . . and which new personal property is intended to be sold ultimately for final use or consumption[.]

(Emphasis added.)  This theory is similar to a resale claim in that there must be a sale, or at least an intended sale. This claim fails because the developed film negatives, customers’ photographs, spider prints, match prints, and proof corrections were not products intended to be sold for final use or consumption.  International Business Machines v. Director of Revenue, 958 S.W.2d 554 (Mo. banc 1997).  We have already concluded that there is no sale of the printing materials.  

C.  Replacement Machinery and Equipment

In the alternative, Walsworth argues that the purchases of film, acetate plastic, red litho tape, and orange vinyl are exempt under section 144.030.2(4) as replacement equipment.
  Walsworth relies on Consumer Programs, Inc. v. Director of Revenue, No. 91-000994 RV

(Mo. Admin. Hearing Comm’n Feb. 25, 1992), and The Kansas City Star Co. v. Director of Revenue, No. 94-000755 RV (Mo. Admin. Hearing Comm’n Feb. 6, 1995), where the Commission held that film used in photographic or printing operations was equipment entitled to the exemption under section 144.030.2(4).  However, in those cases the Commission did not have the benefit of the Missouri Supreme Court's decision in Walsworth Publishing Co. v. Director of Revenue, 935 S.W.2d 39, 40 (Mo. banc 1996).  In that case, the court addressed the definition of equipment, and concluded that phototypesetting paper was not exempt “because it benefits only one production cycle,” and in order to qualify for the exemption, “equipment must contribute to multiple processing cycles over time.”  Id.  Although the film negatives in this case could be used for reprints, the film itself only benefits one production cycle.  Further, only one third of Walsworth’s commercial customers orders reprints.  Therefore, we conclude that the film, acetate plastic, red litho tape, and orange vinyl are not equipment, and do not qualify for the exemption under section 144.030.2(4).  

II.  Opaquing Pens

Walsworth argues that the opaquing pens are component parts or ingredients of the film negatives.  Because the pens themselves are not mixed with the negatives, this claim must fail.  In order to qualify for the component part or ingredient exemption, all of the material at issue must be incorporated into or mixed with other materials in the process of producing the finished 

product, and at least some portion of the material in question must remain in the finished product.  See The Doe Run Resource Co. v. Director of Revenue, 982 S.W.2d 269, 272 (Mo. banc 1998).  Although ink from the opaquing pen evidently becomes a part of the completed film negative, the pen itself is not incorporated into or mixed with the film to produce the negative.  Further, the film negatives are not intended to be sold to the customer.  Therefore, this claim of exemption fails.    

III.  Chemicals

Walsworth asserts that its purchases of film hardener, additive plate developer, and plate finisher are exempt as purchases of component parts or ingredients.  Walsworth does not assert that these chemicals are subject to the resale exclusion/exemption.  The Director did not assess sales/use tax on Walsworth’s purchases of the printing plates; thus, that issue is not before us.  However, this issue is relevant because Walsworth’s claim of exemption for additive plate developer and plate finisher is dependent on a finding that the plates are intended to be sold ultimately for final use and consumption.  We conclude that the plates, like the film, were not intended  to be sold to the customers.  


Therefore, we conclude that the film hardener, additive plate developer, and plate finisher are not exempt as component parts or ingredients. 

IV.  Unexpected Decision

Walsworth argues that any decision against it in this case is unexpected and therefore should be applied prospectively only.  Section 143.903.  Our decision is not unexpected because it does not overrule any case or invalidate any statute, regulation or policy of the Director, and it is reasonably foreseeable.  Laciny Bros. v. Director of Revenue, 869 S.W.2d 761, 765 (Mo. banc 1994).  

Summary

We grant the Director’s motion for summary determination and deny Walsworth’s motion for summary determination.  Walsworth has not established an exemption for any of the items at issue.  

Walsworth is liable for sales/use tax as the Director assessed, plus interest.  Section 144.170.  Walsworth is not liable for additions to tax.  


SO ORDERED on July 28, 2000.



________________________________



SHARON M. BUSCH 



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.





�Although neither party submitted authenticated documents, neither party has objected to the other party’s documents.  The Director agreed to our consideration of the documents that Walsworth submitted in support of its motion, and Walsworth agreed to our consideration of the documents that the Director submitted in support of his cross-motion.  In his reply, the Director does not object to the unauthenticated documents attached to Walsworth’s reply.  Although generally we do not consider an exhibit on a motion for summary determination unless it is attached to an affidavit demonstrating its authenticity,  Saunders-Thalden and Assoc. v. Thomas Berkeley Consulting Engineer, Inc., 825 S.W.2d 385, 387 (Mo. App., W.D. 1992); Brown v. Upjohn Co., 655 S.W.2d 758, 759 (Mo. App., E.D. 1983), in this case the parties raised no objection and agreed to our consideration of the unauthenticated documents.  Section 536.070(8). 


�In his reply, the Director argues that the record shows that customers requested return of the materials in only 13 instances, and that we may infer that such a request is a rare occurrence.  However, Walsworth expressly stated that the documents upon which the Director relies are only a sampling of the correspondence that it received from customers instructing it to return the film.  (Resp Ex. A ¶ 33.)  Throughout this decision, we refer to exhibits attached to the Director’s cross-motion and motion for summary determination as Respondent’s exhibits, and exhibits attached to Walsworth’s motion as Petitioner’s exhibits.   





�Walsworth’s counsel so stipulated during the conference call on May 23, 2000, and followed up with a telephone call to this Commission on May 24, 2000.  


�Walsworth’s counsel so stipulated during the May 23, 2000, conference, and followed up with a telephone call to this Commission on May 24, 2000, confirming this, after having checked with her client.   


�For purposes of this case, Walsworth concedes that it is subject to tax on these chemicals.





�Walsworth does not dispute the assessment on miscellaneous items.


�However, this conclusion appears to be inconsistent with the Commission’s finding that the film was merely tendered to the customer, which would not necessarily mean delivery in all cases.  


� We note the inconsistency in the Director’s approach in the audit in this case.  The Director assessed tax on Waslworth’s purchases of film, but not on Walsworth’s purchases of printing plates.  The Director apparently followed previous policy as to the plates, but not as the film.  Although we see no basis for a distinction in the treatment of the film and the plates, we do not impose assessments ab initio.


�Walsworth raises no argument that these items are machinery, and we conclude that they are not machinery.  
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