Before the

Administrative Hearing Commission

State of Missouri

JOHN G. and ROBERTA C. WAGNER,
)



)



Petitioners,
)




)


vs.

)

No. 99-3393 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On November 6, 1999, Roberta C. Wagner filed a complaint appealing the decision of the Director of Revenue (Director) assessing John G. and Roberta C. Wagner income tax, additions to tax, and interest for 1997.


This Commission scheduled a hearing on the complaint for March 9, 2000.  John Wagner did not appear at the hearing, and the Director filed a motion to dismiss the complaint. 

We grant such a motion if, taking as true every factual allegation in the complaint, we still could not grant any relief.  Berkowski v. St. Louis County Bd. of Election Comm’rs, 854 S.W.2d 819, 823 (Mo. App., E.D. 1993).

We gave Roberta Wagner until March 29, 2000, to file a response to the motion, but she did not respond.  Therefore, we conclude that she does not dispute the following facts as established by the Director.

Findings of Fact

1. Director issued a final decision on September 29, 1999, assessing John and Roberta Wagner $1,925.34 in income tax, $481.34 in additions to tax, plus interest, for the 1997 tax year.

2. On November 6, 1999, Roberta Wagner filed a complaint appealing the Director’s final decision.  Roberta Wagner requested this Commission to hold her husband, John Wagner, liable for the tax and to release her.  

3. John Wagner did not contest the Director’s final decision.  He did not appear at the hearing on the complaint scheduled for March 9, 2000.  John Wagner failed to send notice of his change of address to the Director.  Roberta Wagner does not know the whereabouts of John Wagner.

4. Roberta Wagner did not earn any income in 1997.

Conclusions of Law


The Director argues that no dispute remains for this Commission to decide because Roberta Wagner does not owe any income tax for 1997 and because John Wagner has not appeared to dispute his tax liability for that year.  Section 143.491, RSMo 1994, provides that the tax liability of a husband and wife is separate and not joint and several.


A case is moot when a decision on the merits would have no practical effect on any existing controversy, State v. Kiesau, 794 S.W.2d 309, 312 (Mo. App., S.D. 1990), or where it is impossible to grant any effective relief.  In re K.E.B. v. H.G.B., 782 S.W.2d 85, 86 (Mo. App., E.D. 1989).


Roberta Wagner did not earn any income in 1997.  She does not owe any income tax for 1997.  Therefore, the assessment is canceled as to her.  We grant the Director’s motion and dismiss the complaint as to Roberta Wagner.


John Wagner did not file the appeal of the assessment and has not kept the Director apprised of his mailing address.  We do not have a current mailing address for him, and Roberta Wagner does not know his whereabouts.  Therefore, John Wagner has not contested the assessment as it applies to him.  We grant the Director’s motion and dismiss the complaint as to John Wagner.


Because there is no effective relief remaining for us to order, we close this case.


SO ORDERED on April 4, 2000.



______________________________



WILLARD C. REINE



Commissioner
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