Before the

Administrative Hearing Commission

State of Missouri

V.V.C., INC., d/b/a SHORE ACRES 
)

RESORT,
)



)



Petitioner,
)




)


vs.

)

No. 01-1583 RV




)

DIRECTOR OF REVENUE and
)

HIGHWAY RECIPROCITY 
)

COMMISSION,

)




)



Respondents.
)

MEMORANDUM AND ORDER


On September 24, 2001, V.V.C., Inc., d/b/a Shore Acres Resort, filed a petition appealing the Director of Revenue’s (Director) final decision denying its fuel tax refund claim.  


On October 12, 2001, the Director filed a motion to dismiss the petition.  The Director argues that Shore Acres did not timely file its refund claim as to some of the transactions at issue.  Our Regulations 1 CSR 15-3.450(4)(C) and 1 CSR 15-3.430(5) provide that we may decide this case without a hearing if the Director establishes facts that (a) Shore Acres does not dispute and (b) entitle the Director to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Shore Acres until November 5, 2001, to file a response to the motion, but it did not respond.  Therefore, we conclude that Shore Acres does not dispute the following facts as established by the Director’s exhibits.

Findings of Fact


1.  Shore Acres paid fuel tax on purchases of gasoline between March 27, 2000, and October 13, 2000.


2.  Shore Acres filed with the Director a claim for a refund of the fuel tax.  The claim was postmarked September 12, 2001.  Shore Acres paid the tax on the purchases as follows:


Date of Purchase
Gallons
Tax

03-27-00
200
$34.00


05-03-00
211
$35.87


05-03-00
201
$34.17


06-08-00
158
$26.86


06-08-00
414
$70.38


06-23-00
418
$71.06


07-14-00
479
$81.43


07-24-00
407
$69.19


07-24-00
313
$53.21


08-15-00
373
$63.41


10-13-00
341
$57.97


10-13-00
233
$39.61


TOTAL
3,748
$637.16


2.  On September 7, 2001, the Director issued a final decision granting a refund of $97.58 and denying the remainder of the claim because it was not “filed within one year of the date of purchase or April fifteenth following the year of purchase, whichever is later.”    

Conclusions of Law


Section 621.050.1
 provides that we have jurisdiction to hear Shore Acres’ petition from the Director’s decision.  


Section 142.824.1 provides in part:

If the claim is filed by the ultimate consumer, a consumer must file the claim within one year of the date of purchase or April fifteenth following the year of purchase, whichever is later.


Shore Acres sent its claim to the Director on September 12, 2001, which was after the deadlines for all of the purchases had expired, except for $97.58 that Shore Acres had paid after September 12, 2000.  


Shore Acres argues that it sustained extensive wind damage during storms and therefore did not have the time to prepare the refund claims in a timely manner.  However, the statutes set the deadline for filing fuel tax refund claims, and neither the Director nor this Commission may change the statute.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Shore Acres notes that it had an extension of time to file its income tax return.  However, that does not serve as an extension of time to pay fuel tax.  


Therefore, we grant the Director’s motion and dismiss the refund claim.  The claim is denied as untimely except for the amount of $97.58, which the Director granted as timely filed.  


SO ORDERED on December 5, 2001. 



________________________________



WILLARD C. REINE



Commissioner

� Statutory references are to the 2000 Revised Statutes of Missouri.
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