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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Utilicorp United Inc., d/b/a Missouri Public Service Company filed a complaint on October 7, 1999, challenging the Director of Revenue’s final decision denying its claim for a sales/use tax refund for September 1996 through April 1998.  


NW Electric Power Cooperative, Inc., and Sho-Me Power Electric Cooperative, Inc., filed complaints on June 3, 1999, challenging the Director’s final decisions denying their claims for sales/use tax refunds for July 1995 through August 1998.  


On October 21, 1999, we issued an order consolidating the three cases as Case No. 

99-3134 RV.  


Petitioners claim that they purchased power transformers, capacitors, current transformers, and Supervisory Control and Data Acquisition (SCADA) devices (computer hardware) that were directly used in manufacturing electricity and were thus exempt from use tax.  


On July 17, 2000, the parties filed a stipulation of facts as allowed under our Regulation 

1 CSR 15-3.450(1), thus waiving their right to a hearing.  On the same date, Petitioners filed a Motion to Set Briefing Schedule.  Edward F. Downey, John P. Barrie, and B. Derek Rose, with Bryan Cave LLP, represent Petitioners.  Deputy General Counsel H. Todd Iveson represents the Director.  The Director filed the last written argument on November 2, 2000.  

Findings of Fact

I.   The Petitioners and Their Claims
1.
The petitioners in this consolidated case are UtiliCorp United, Inc. (Utilicorp), NW Electric Power Cooperative, Inc. (NW), and Sho-Me Power Electric Cooperative, Inc. (Sho-Me).  Each petitioner is a Missouri electric utility that uses its electric utility systems to sell electric energy to its customers at their electric meters.  UtiliCorp is a for-profit corporation.  NW and Sho-Me are electric cooperatives formed under Chapter 394, RSMo.  NW’s and Sho-Me’s customers are their members.

2.
UtiliCorp had approximately 246,000 customers in western Missouri purchasing electric energy from it during the tax periods in question (7/96 – 4/98).  The customers were geographically dispersed throughout UtiliCorp’s service area.  Those customers fall into different groups:  commercial, residential, retail, and wholesale.  Each group of customers has different demands for the voltage of the electric energy it purchases.  Some customers within a group may have different demands for the voltage of their energy purchases from other members of their 

group.  UtiliCorp has generating facilities where it transforms mechanical energy into electric energy by use of steam turbines driving high-speed electric generators.  It also buys some electric power from other utilities.  All of the power it generates or purchases must undergo changes in voltage before it is acceptable to its customers (with the exception of one customer that uses power at the generator output voltage).  UtiliCorp has dispersed throughout its system 153 substations.  Both at the substations and elsewhere UtiliCorp has various pieces of equipment that it uses as set forth in detail below to maintain the system or change the voltage of the electric power.  

3.
Sho-Me had 27 customers in south-central Missouri and elsewhere purchasing electric energy from it during the tax periods in question (4/96-8/97).  The customers were geographically dispersed throughout Sho-Me’s service area that includes roughly one sixth of Missouri.  Those customers fall into different groups:  electric co-ops, municipalities, and one industrial consumer.  Each group of customers has different demands for the voltage of the electric energy it purchases.  Some customers within a group may have different demands for the voltage of their energy purchases than other members of their group.  Sho-Me has a hydroelectric power generating facility.  It buys the majority of the electric energy it sells from Associated Electric Cooperative, Inc. (Associated).  Associated is an electric cooperative that both generates and purchases the electric power it sells.  All of the electric power that Sho-Me purchases and generates must undergo changes in voltage before it is acceptable to its customers.  Sho-Me has dispersed throughout its system 150 substations.  Both at the substations and elsewhere Sho-Me has various pieces of equipment that it uses as set forth in detail below to maintain the system or change the voltage of the electric power.

4.
NW had seven customers (electric co-ops) in northwest Missouri and elsewhere purchasing electric energy from it during the tax periods in question (6/96 – 12/97).  Those 

customers were geographically dispersed through its service area.  NW does not have power generating facilities.  Rather, it purchases electric energy from Associated.  All of the electric power it purchases must undergo changes in voltage before it is acceptable to its customers.  NW has dispersed throughout its system 126 substations.  Both at the substations and elsewhere NW has various pieces of equipment that it uses as set forth in detail below to maintain the system or change the voltage of the electric power.

5.
Each petitioner purchased various pieces of equipment from outside of Missouri for use in Missouri and remitted to the Director Missouri consumer use tax on the purchases.  Each petitioner filed a claim for refund seeking the return of the tax it remitted to the Director for the equipment that it maintains is used directly to manufacture electric energy service to its customers.   The equipment at issue in those claims consists of voltage step-down power transformers, capacitors, current transformers, and SCADA devices.  The Director denied each claim for refund in full and each petitioner timely appealed to the Missouri Administrative Hearing Commission.

6.
UtiliCorp timely filed with the Director its claim for refund at issue seeking a refund of $37,689.79 in use tax paid from July 1996 through April 1998.  The purchases occurred on the dates specified in the attachment to the refund claim.  The Director denied that claim on September 22, 1999.  

7.
Sho-Me timely filed with the Director its claim for refund at issue seeking a refund of $80,453.02 in use tax paid from April 1996 through August 1997.  The purchases occurred on the dates specified in the attachment to the refund claim.  The Director denied that claim on 

April 6, 1999.  

8.
NW timely filed with the Director its claim for refund at issue seeking a refund of $56,318.32 in use tax paid from June 1996 through December 1997.  The purchases occurred on 

the dates specified in the attachment to the refund claim.  The Director denied that claim on 

April 6, 1999. 

II.  Basic Concepts of the Electric Utility Industry
9.
Power is the rate of doing work, usually measured in watts (W), kilowatts or megawatts.

10.
Energy is the total amount of work accomplished.  Energy equals power times duration.  In other words, if you apply two watts of power for one hour, you use the same amount of energy and accomplish the same amount of work as when you apply one watt of power for two hours.  Electric energy is usually measured in watt-hours, kilowatt-hours or megawatt-hours.

11.
An ampere (A) is a unit of measurement of electric current.  Current (amperage) is analogous to the flow of water in a pipe.  When the tap is closed, or the electric switch is off, there is no current.  The amount of current increases as the demand for power, called the load, increases.  

12.
A volt (V) is a unit of measurement of electric force.  Voltage is analogous to water pressure in a pipe.  The pressure is the same whether the tap, or the electric switch, is on or off.  Voltage remains approximately the same regardless of the load.  The load is the amount of electric energy required for the users of the electric power system and is sometimes referred to as demand.  Utilities provide, and their customers demand, electric energy at different voltages at different locations throughout the electric utility system.  The differing voltages of the electric power do not change the load, or demand for electric energy, on the system. 

13.
A basic formula used in understanding electric power is watts = volts x amperes (stated as W = VA and is therefore sometimes called the West Virginia formula).  (This formula omits a variable called the “power factor,” which is not necessary to a basic understanding of 

electricity.  The power factor is a multiplier that determines the amount of usable power delivered by an electrical system.)

14.
The utilities have long distinguished among three different stages in providing electric energy to consumers.  These three stages are production, transmission and distribution.   Production refers to the generation of power or the purchase of power generated by another.  Generation transforms some other form of energy (solar, mechanical, nuclear, wind, thermal or hydro) into electrical energy.  Transmission involves the use of various devices and equipment, some of which alter and change the voltage, amperage, or power factor of the electricity, to transfer the electric power from generation sources (or production points, in the case of purchased electricity) to local distribution systems.  Distribution involves the use of various devices and equipment, some of which alter and change the voltage, amperage, or power factor of the electricity to deliver the electric power to the customers.

15.
Electric utilities generate or purchase electric power.  The manufacturer begins with some other form of energy, such as mechanical, nuclear, hydro, or solar energy, and transforms that into electric power, which is measured in watts.  The manufacturer sells electric energy (power x duration) and charges the customer for watt-hours, kilowatt-hours or megawatt-hours.  

16.
The number of watts generated is determined by the capacity of the generators or the load (demand), whichever is smaller.

17.
When the number of watts is a given, the only variables in the West Virginia formula are volts and amperes, both of which can be altered by the utility.  As the amperage increases, so does the size of the transmission wire required to accommodate the amperage.  In order to transmit electric power at very high amperage, the utilities would require wire sizes that are impractical, if not impossible.  Moreover, it is more difficult and more expensive for the 

utility to transmit power over long distances at high amperage and low voltage.  Furthermore, transmission at low voltage would require, to meet customer demands and regulatory requirements, certain devices and equipment to compensate for the voltage drops through transmission.

18.
Before sending electric power over long distances, called “transmission” in the industry, a utility will step up the voltage of the electric power using a voltage step-up transformer.  Step-up transformers are typically located near generation facilities.  As the electric power passes various distribution points in the system, some of the power may be distributed to large customers at the stepped-up voltage and some of the power is stepped down for use by smaller customers.  The voltage is not stepped-down until the transmission line is close to a customer or group of customers demanding lower voltages.  The voltage step-down occurs close to the customers demanding lower voltages in order to achieve efficient delivery of power at the lower voltage and to comply with regulatory power quality standards without the addition of otherwise unnecessary equipment. 

19.
Power typically comes from generators at 12.5 kilovolts (kV)-22 kV.  A transformer then steps it up to somewhere in the range of 345 kV-800 kV, depending on the utility, for transmission over long distances and for use by some customers demanding higher voltages.  Some large users of electricity, such as large manufacturers, may want electricity delivered at relatively high voltages, in the 13.8 kV-138 kV range.  A shopping mall may want bulk power delivered at 4.16 kV.  Smaller commercial customers may want power delivered at 277/480 volts, while residential consumers typically receive power at 120/240 volts.  Each voltage requires that a transformer step down the power to deliver it at the voltage requested by the customer.  These step-down transformers are typically located at power substations and on poles and pads located near the customers.

20.
Most customers subsequently step down the electric power further for at least some of their uses.  This is true even for residential consumers.  A simple example of a step-down transformer can be seen in the black box that is attached to the power cord where it plugs into the outlet on many small electronic appliances, such as cordless phones and camcorders.  

21.
The voltage at which electric power is chosen to be delivered to a customer is not determined by the laws of physics, but by a combination of custom, regulation and agreement. 

22.
Frequency is a technical concept necessary to understand the workings of the electric power system.  Frequency is measured in cycles per second or Hertz (Hz).  The standard nominal frequency for the North American electric power system is 60 Hz.  The frequency is a measure of how much power is generated relative to the demand at any point in time.  

23.
Frequency is critical because there is currently no way to efficiently store large amounts of electric power over time the way a manufacturer can stockpile widgets in a warehouse.  It is not possible for the electric power manufacturer to store excess power for times it is needed or to supplement power in times of high demand.  Therefore, it is essential that the supply of electric power – generation – balance with the demand for electric power – load – at all times.  If supply exceeds demand, the frequency increases.  If demand exceeds supply, the frequency decreases.  Supply and demand must be in balance to maintain the frequency at an approximately constant value.  If this is not done, blackouts or overloads will occur.  For instance, during periods of greatest demand for power – very hot days in the summer – demand may exceed supply causing a “brownout,” where frequency is markedly lower than 60 Hz, or a “blackout,” where the frequency drops so low that the system totally fails.

24.
To understand frequency and the effect of changes in frequency, it is useful to think of the electric power system as a merry-go-round.  Frequency is the number of revolutions per 

second.  A generator is analogous to the adults pushing the merry-go-round.  The more they push, the faster it goes; the more power generated, the higher the frequency.  The children on the merry-go-round dragging their heels on the ground are analogous to the load.  The more they drag, the slower the merry-go-round turns; the more demand for power, the lower the frequency.  In both cases, if supply equals demand, the frequency will be constant.  The corollary is also true: by maintaining the frequency, the balance of supply and demand can be assured.

25. The electric power system is the ultimate just-in-time manufacturing system.  The manufacturers produce only the amount of power requested by their customers at a given moment in time, no more or less. 

26. Single-phase electric power is the form of electric energy typically carried in small amounts over two wires.  Three-phase electric power is the form of electric energy typically carried over four wires.  With single-phase electric power, more energy is lost as the power moves across the wire than when power is transmitted in three phase.  Because of the loss of energy, more electric power must be produced for the same demand.  Small amounts of electric power may be transmitted in single phase economically when the power demand is not great because single-phase wire is less expensive than three-phase wire.

27. With three-phase electric power, less energy is lost as the power divides and moves across the wires than when power is transmitted in single phase.  However, the wire is more expensive than that used for single phase.

28. Electric power has a reactive component, which is that part of the power that performs no useful work as a result of its movement back and forth between the power generator and the magnetic or dielectric fields of the load.  This component is caused, for example, by electric motors in the load (inductors).

29.
Inductors are wire windings found in electric motors and elsewhere that create magnetic fields that cause the current cycle of power to lag its voltage cycle, causing a reactive component to power in the circuit.  Capacitors perform the opposite function of inductors; they cause the voltage cycle to lag the current cycle of power.  By applying capacitors, utilities can reduce or eliminate the reactive component of power by synchronizing the current and voltage cycles of the power in that circuit.  To effectively use capacitors, utilities apply them in close proximity to the customer’s load that is creating the reactive component of the power.  Capacitors are measured in VARs (Voltage Amperage Reactive).
III.  The Petitioners’ Operations, their Customers’ 

Demands, and Regulatory Requirements
30.
The sale of electric energy is the sale of electricity and/or electric current.  Unless Petitioners believe that a sales tax exemption or exclusion applies (such as the manufacturing exemption in section 144.030.2(12), RSMo Supp. 1999), Petitioners collect and remit sales tax on all their sales of electric energy.

31.
The petitioners sell electric energy at their customers’ meters.  Petitioners sell that electric energy at various voltages and phases depending on the customers’ demands and regulatory requirements.  For residential and industrial customers, the customers buy the electric energy at meters on or close to the customers’ property.  For sales to electric energy retailers, the meters are designated by those customers.  Petitioners’ customers have varying demands for the voltage and quantity of electric energy delivered by Petitioners to the customers’ meters. Petitioners provide electric energy to their customers’ meters at the voltage demanded by customers and required by regulators.  In order to provide each of their customers with power at that customer’s meter in such quantity and at such voltage, Petitioners use various equipment and devices throughout their electric power systems. 

32.
The electric energy that Petitioners sell must meet strict requirements on voltage, frequency and reliability.  Those requirements are imposed by regulators or result from customer demands and may vary by class of customer.  As a consequence, Petitioners configure their physical plant facilities and equipment to efficiently, safely, and economically meet these requirements.  The Missouri Public Service Commission (PSC) and the North American Electric Reliability Council (NERC) set the regulatory standards for sales in Missouri.  The PSC “Standards of Quality” are set forth in its Regulation 4 CSR 240-10.030. 

33.
The PSC is the regulatory body in the State of Missouri that regulates the sale of electric energy sold by UtiliCorp, including the rates charged, electric energy product standards, and safety issues.  The PSC regulates safety issues for NW and Sho-Me, but does not regulate the rates they charge or impose electric energy standards for these cooperatives.  The PSC regulatory standards are incorporated in the Missouri Code of State Regulations. 

34.
NERC provides additional standards for all Petitioners.  In order to meet these standards, Petitioners must have equipment that monitors and controls their systems. 

35.
UtiliCorp sells electric energy to its Missouri customers in different voltages and amperages. The following illustrates some of these differences and typical customer(s) for each:

120/240 V single- phase electricity:
residential and small business customers 

240 V three- phase electricity:
small business customers

277/480 V three- phase electricity:
small business and light industrial customers

480 V three- phase electricity:
small business and light/medium industrial customers

4 kilovolt three- phase electricity:
heavy industrial customers, gas and oil pipelines, 


municipalities and electric cooperatives

12.47 kV three- phase electricity:
medium-size industrial customers, municipalities, 


airlines and electric cooperatives

34.5 kV three- phase electricity:
medium and large industrial customers, gas and oil 


pipelines, municipalities and electric cooperatives

69 kV three- phase electricity:
medium and large industrial customers, gas and oil 


pipelines, municipalities and other electric companies 


(via system interconnects)

161 kV three- phase electricity:
heavy industrial customers, municipalities, electric 


cooperatives and other electric companies (via system 


interconnects)

36.
NW and Sho-Me sell electric energy at different voltages and amperages to retail and wholesale customers.  Wholesale sales are made to electric cooperatives, municipalities and other electric energy retailers at 161 kV, 69 kV, 34.5 kV, 25 kV, 13.2 kV, 12.47 kV, 4 kV and 2.4 kV.  Retail sales are made at 12.47 kV.

37.
Utilicorp generates electric power at a voltage typically in the range of 12.5 kV to 22 kV.  UtiliCorp sells to only one customer at the generator voltage without first increasing the voltage.  Sho-Me generates electric power at 2.4 kV.  Sho-Me does not sell to any customer at the generator voltage.  

38.
NW and Sho-Me purchase electric energy from Associated at 161 kV or 69 kV.  

39.
In order to make the electric power marketable to customers demanding a higher voltage and to achieve efficient transmission to all customers, UtiliCorp uses generator step-up transformers to increase the voltage of the electric power exiting the high-speed generators to the range of 69kV to 345kV. 

40.
Petitioners transmit the high voltage power over transmission lines until it reaches a location within the power system where the voltage must be reduced for distribution and sale to consumers at lower voltage.  Petitioners must reduce the electric power's voltage to provide each customer with electric power that meets strict regulatory, safety, and consumer demands.  This reduction in voltage is typically done in more than one step at various locations within the 

utility’s electric power system.  A power transformer first changes the voltage to an intermediate level for further transmission.  There may even be two or more steps of reduction at the intermediate levels before the final reduction in voltage is made to that voltage demanded by the customer.  Without the final reduction in voltage, customers demanding lower voltages cannot use the electric power unless they reduce the voltage themselves, which is commercially unacceptable to most customers and, for most classes of customers, the electric power will not comply with regulatory standards.  In fact, providing electric power at the voltages exiting the generator or at transmission voltages would damage many customers' appliances and probably cause fires.

41.
Typical intermediate voltages are 161 kV, 69kV, 34.5 kV, and 13.8 kV.  Industrial and commercial customers may purchase electric energy at these intermediate levels. Municipalities or electric cooperatives that purchase electric energy for sale to their customers may also purchase electric energy at these levels.  Generally, residential and small commercial customers purchase electric energy at 120/240 volts.  

42.
For very few customers, a single reduction in voltage using a power step-down transformer is the only additional step required to provide electric energy at a voltage demanded by those customers.  However, for most customers, additional steps using multiple step-down power transformers are required.   The power transformer that reduces the high voltage to the level demanded by a customer (or group of customers) must be done in close proximity to the customer in order to achieve both efficient transmission and conformance to regulatory standards.  In the case of a residential customer, this final voltage reduction occurs in a small step-down power transformer, which is typically located on a pole or pad on or near the property line.   

43.
Thus, providing electric power delivered to the customers’ meters is done in stages.  These stages are geographically separated, and the equipment for several of the voltage changing steps is necessarily located remote from the generator and close to the customer.

44.
Some customers demand electric power at voltages less than 161kV.  In order to serve these customers, the voltage must be reduced at the customer location to that demanded by the particular customer.  This process requires a step-down power transformer located near the customer in order to supply electric power at the voltage desired by the customer.

45.
Additional voltage changing steps are necessary for smaller customers who demand even lower voltages, such as small commercial customers demanding three-phase power at 277/480 V.  A step-down power transformer is required to reduce the voltage from either 12.47 kV or 4.160 kV to the demanded customer voltage.  For economic reasons and to meet regulatory requirements, this final voltage reduction must be performed close to the customer.  

46.
In a similar manner, in order to deliver electric power to residential customers, a final voltage reduction at or near their residences to provide single-phase electric power at 120/240 V is required.  A step-down power transformer changes the voltage from either 12.47 kV or 4.160 kV to the demanded customer level.  To provide the electric power economically and in compliance with regulatory requirements, the final reduction is performed close to the customer’s location.

IV.  The Equipment at Issue
47.
The PSC sets requirements for the range of voltage that is acceptable for each class of service.
  There are four classes of service specified in this section, each with its own requirements for voltage regulation.  For example, in the case of usual residential service, the 

regulation sets the limit of 127 volts maximum and 110 volts minimum for nominal 120-volt service.

48.
Certain equipment is necessary at several points in each petitioner’s electrical utility system to ensure that each class of customer is economically supplied a voltage that meets these regulatory requirements and/or customer demands.  Such equipment includes, but is not limited to, the following: 

Power Transformers 

Voltage Regulators

Load Tap Changing Power Transformers 

Current Transformers

Potential Transformers

Capacitors 

Inductors Supervisory Control and Data Acquisition Equipment

Remote Terminal Units

Automated Generation Control Equipment

Each of these items plays a role in voltage modification under different sets of conditions.  Each may be necessary to economically provide electric power meeting the regulatory requirements.  In addition to the regulatory requirements for voltage control, actual customer acceptance of the electric power requires that the electric power be provided with tight limits on the voltage levels.

49.
A power transformer is a device that employs the principle of mutual induction (two electromagnetic coils in close proximity) to increase or decrease the voltage and amperage of electric power.  A step-up power transformer increases voltage while decreasing amperage.  A step-down power transformer decreases voltage while increasing amperage.

50.
A voltage regulator is a device that is similar to a power transformer except that it can adjust the effective number of windings of wire on the inductive electromagnetic coils (the adjustments are called tap changes) to maintain within set tolerances output voltage in response to changing input voltage.  The voltage regulator may be part of a power transformer or it may 

be a separate piece of equipment.  When included as part of a power transformer, the complete unit is called a “load tap changing power transformer.”  The voltage regulator maintains the output voltage of the power transformer as required to meet the above PSC requirements, or to meet the customer’s demands.  Voltage regulators are located throughout the electric power system.

51.
A capacitor is a device that employs the principle of capacitance to control voltage and power reactivity to meet PSC standards and customer requirements.  A capacitor operates much like a battery; it consists of foil plates separated by dielectric insulators.  When electric power is applied through the capacitor, a magnetic field is formed that stores a charge.  A capacitor controls the system voltage at locations that require large amounts of electric power.  It affects the electric power system only between the capacitor and the load.  This control can be effective without adversely affecting the voltage at other points in the electric system.  In contrast, voltage cannot be controlled by adjustments to the generator without causing voltage changes throughout the entire electrical system.  Thus, the capacitor is a piece of equipment used to control the voltage of the electric power in a localized manner in order to meet PSC standards and customer demands. 

52.
Capacitors have two functions.  First, capacitors correct the reactive component, measured in VARs, of the electric power, which correction is required by inductive loads such as industrial electric motors and electric motors used in air conditioning units.  In order to compensate at the generating station for the reactive component of power, the voltage at the generator would need to be increased a significant amount to account for the voltage loss in transmitting the VAR component of the electric power to the customer.  This increase would cause problems because of excessive voltage for customers located relatively close to the 

generating plant.  Therefore, capacitors are located primarily in the immediate vicinity of the customer.  Second, capacitors are useful for controlling voltage to meet regulatory requirements.  Capacitors may be located at various points throughout the system for the purpose of operating the system in these various locations as required to meet changing conditions of system load.  The need for capacitors varies by season of the year, day of the week, and time of day.  For this reason, capacitors are electronically added to or removed from the system in response to need.

53.
In order to provide the reliability and economy demanded by customers, electric power generating systems are interconnected with other neighboring systems.  This interconnection provides reliability because one system can supply electric power to the other in times of emergency.  Furthermore, economy of operation is achieved by the interchange of electric power between companies at a time when one utility can produce electric power at less cost than the receiving utility.  Finally, the reserve capacity that each system needs to maintain is less than would otherwise be needed, and the efficiency of operation is enhanced.  Petitioners are all interconnected with neighboring systems.

54.
The operation of large interconnected electric power systems requires standards of operation to ensure satisfactory operation.  NERC sets standards for such operation.  These standards affect the utility of the entire system, such as its ability to continue in a stable operation and to continue to furnish electric power to customers, and the utility of the power sold to the customers.  

55.
In order to meet NERC standards, the frequency of the system voltage must be closely maintained at 60 cycles per second (Hz).  The standard to which the frequency is controlled requires that the cumulative departure of frequency, as measured by the time of electric clocks, be less than a specified amount.  The maximum departure from the correct time for the east region is either four or eight seconds, depending on the time of day.

56.
At or before the time error reaches the maximum allowed, the system frequency must be changed to bring the time close to being correct.  These changes in frequency are small, but accumulate over time.  To make necessary corrections, an offset of 0.02 Hz is inserted by the Automated Generation Control (AGC) system used to control the electric power generator.  This offset adjusts the frequency up or down as needed to bring the system closer to the correct time.  The minimum time correction of 0.5 second in an hour requires a change of system frequency from 60 Hz to 60.0083 Hz for a situation in which the time is slow.  Thus, several hours may be required to change the time in cases where maximum departure has occurred.

57.
The equipment required to meet this time standard must obtain information about the size of system electrical loads, the manner in which the loads are changing, and the expected electric power scheduled to be received from interconnected electrical utilities.  This information is used to determine the manner in which each generator’s input must be adjusted in order to bring the system time into agreement with the correct time.  Items necessary to obtain this information include current and potential transformers, remote terminal units (RTU), SCADA hardware and software,
 and AGC hardware and software.

58.
Current and potential transformers are small instrumentation transformers connected to the power system and typically located in power substations to take measurements of the currents and voltages at various locations in the system.  They are different from power transformers because they do not change the voltage or amperage of the electric power being sold.  Current and potential transformers allow the system operator to assess the condition of the system and deviations from standards in the electric power being supplied to the customers.  The information from the current and potential transformers is sent to an RTU.  The data collected by 

the RTU is then supplied to other parts of the control system.  Based on the information supplied, action may be taken to correct voltages, isolate faulty parts of the system, and turn on, turn off, or adjust other equipment as necessary to maintain compliance with regulatory standards for the electric power.

59.
The SCADA system collects data from multiple RTUs, combines the information from these multiple sources, and passes the information to the AGC system.  In addition, it sends information to the entire system to provide overall control of system operation.  Examples of functions that the SCADA controls include:


Control of taps on load tap changing transformers to alter output voltage;


Control of capacitors that may be connected or disconnected for voltage control;


Control of inductors that may be connected or disconnected for voltage control; and


Input into the AGC to control the generator output.

60.
If all of this information is not collected and utilized, the system operation can be adversely affected.  It is even possible that without proper control, the whole system can become unstable and be unable to provide electric power to its customers.  UtiliCorp’s SCADA system is directly linked to UtiliCorp’s AGC system at the generation plants.  NW’s and Sho-Me’s SCADA systems are linked to Associated’s SCADA system.  These SCADA systems provide critical information to Associated's AGC system to maintain compliance with NERC standards and control the voltage of the electric power provided by NW and Sho-Me to both retail and wholesale customers.

A.  Step-Down Power Transformers
61.
All of the power transformers at issue are step-down power transformers that Petitioners use to reduce the voltage and increase the amperage of the electric power.  All of the power transformers at issue individually, or with other transformers, reduce the electric power’s 

voltage.  They are located throughout Petitioners’ utility systems, but predominantly at substations and on poles or pads near Petitioners’ customers’ meters. 

62.
UtiliCorp requested and the Director denied a refund claim totaling $37,689.79.  This refund claim included purchases of step-down power transformers on which UtiliCorp remitted $37,657.09 of Missouri use tax.  UtiliCorp mistakenly overstated that claim on its transformer purchases by $2,469.  Accordingly, UtiliCorp  reduces its overall claim to $35,220.79 and reduces its claim relative to transformers to $35,188.09.

63.
Sho-Me requested and the Director denied a refund claim totaling $80,453.02.  The refund claim included the purchase of ten step-down power transformers on which Sho-Me remitted $77,131.00 of Missouri use tax.

64.
NW requested and the Director denied a refund claim totaling $56,318.32.  The refund claim included the purchase of five step-down power transformers on which NW remitted $42,710.08 of Missouri use tax.

B.  Capacitors
65.
Sho-Me requested and the Director denied a refund claim totaling $80,453.02.  The use tax refund claim included the purchase of a capacitor on which Sho-Me remitted $243.36 in Missouri use tax.

66.
NW requested and the Director denied a refund totaling $56,318.32.  The refund request included two capacitors on which NW remitted $440.26 of Missouri use tax.

67.
UtiliCorp’s refund claim at issue does not include purchases of capacitors.

C.  Current Transformer
68.
UtiliCorp requested and the Director denied a use tax refund claim totaling $37,689.79.  This refund claim included one purchase of a current transformer on which UtiliCorp remitted $32.70 in Missouri use tax.

69.
Neither NW’s nor Sho-Me’s refund claims include purchases of current transformers.

D.  SCADA System 

70.
NW requested and the Director denied a use tax refund claim totaling $56,318.32.  This refund claim included four purchases of SCADA system items on which NW remitted $13,117.15 of Missouri use tax.

71.
Sho-Me requested and the Director denied a use tax refund totaling $80,453.02.  This refund claim included the purchase of SCADA system items on which Sho-Me remitted $3,078.66 in Missouri use tax.

72.
UtiliCorp’s refund claim at issue does not include purchases of SCADA equipment.

V.  Other Facts
73.
NW’s refund claim also sought a $50.83 refund of Missouri use tax in addition to the above on three other purchases.  Those three purchases were listed in error on NW’s refund claim and NW now abandons its claim for $50.83 in that regard.

74.
Petitioners purchased the power transformers, capacitors, and current transformers and SCADA system items at issue under the following conditions:

1)
All such items purchased prior to August 28, 1996, upon which Petitioners 


claimed a tax refund were purchased to expand their service of supplying 


electrical power or to replace existing devices as a result of a system design 


change (and where the replacement items were used for the same purposes as 


the devices they replaced).

2)
All such items purchased on or after August 28, 1996, were purchased to 


expand Petitioners’ service of supplying electrical power or to replace existing 


items (where the replacement items were purchased and used for the same 


purposes as the items they replaced).

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Petitioners have the burden to prove that they are entitled to the refunds.   Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Petitioners claim manufacturing exemptions for plant expansion and for replacement machinery and equipment.  At the beginning of the refund periods at issue, the replacement exemption codified at section 144.030.2(4) provided the exemption for:  

Machinery and equipment . . . replacing and used for the same purposes as the machinery and equipment replaced by reason of design or product changes, which is purchased for and used directly for manufacturing or fabricating a product which is intended to be sold ultimately for final use or consumption[.]

Effective August 28, 1996, the legislature eliminated the requirement that the machinery and equipment be replaced by reason of design or product changes, and merely required that the replacement machinery and equipment replace and be used for the same purposes or to produce a substantially similar product as the machinery and equipment.  


Section 144.030.2(5) provides the exemption for:  

Machinery and equipment . . . purchased and used to establish new or to expand existing manufacturing . . . plants in the state if such machinery and equipment is used directly in manufacturing . . . a product which is intended to be sold ultimately for final use or consumption[.]  


Based on their stipulation and waiver of hearing, the sole issue the parties have presented for our consideration is whether the items at issue were used directly in manufacturing.
  In Galamet, Inc. v. Director of Revenue, 915 S.W.2d 331, 333 (Mo. banc 1996), the court reviewed the history of its definitions of “manufacturing”:  

The meaning and application of the word “manufacturing” vary somewhat with the factual settings in which it is used.  L & R Egg Co. v. Director of Revenue, 796 S.W.2d 624, 626 (Mo. banc 1990).  This Court, in West Lake Quarry & Material Co. v. Schaffner, 451 S.W.2d 140 (Mo. 1970), defined manufacturing by setting forth the following language from a Kentucky decision:  “[I]f a process takes something practically unsuitable for any common use and changes it so as to adapt it to such common use, then such a process may be legally considered as manufacturing within the meaning of the tax exemption statutes.”  Id. at 143 (citing City of Louisville v. Howard, 306 Ky. 687, 208 S.W.2d 522, 527 (1947)).  Two years later, this Court addressed the question again and determined that commercial printers that purchased printing presses were manufacturers of stationery products because they produced “new and different articles from raw materials” and made “products for sale which had an intrinsic and merchantable value, and were in forms suitable for new uses.”  Heidelberg Central Inc. v. Director Dept. of Rev., 476 S.W.2d 502, 506 (Mo. 1972).  Relying on these two definitions, this Court in Jackson Excavating v. Admin. Hearing Com’n, 646 S.W.2d 48, 51 (Mo. 1983), found the treatment and purification of water to constitute manufacturing because the process caused “a substantial transformation in quality and adaptability . . . [creating] an end product quite different from the original.”  More recently, this Court has defined the manufacturing process as one that “requires the manipulation of an item in such a way as to create a new and distinct item, with a value and identity completely different from the original.”  House of Lloyd v. Director of Revenue, 824 S.W.2d 914, 918 (Mo. banc 1992).  


In Utilicorp United, Inc. d/b/a Missouri Public Service  v. Director of Revenue, No. 91-001700 RS (Mo. Admin. Hearing Comm’n April 25, 1994), this Commission concluded that the generation of electricity is manufacturing and that Utilicorp’s purchases of boiler parts qualified 

for a manufacturing exemption.  The parties do not dispute that the generation of electricity should be considered manufacturing.
  Though we have found no Missouri court cases addressing that question, we believe that the actual generation of electricity may be considered  manufacturing.  This is consistent with City of Louisville v. Howard, 208 S.W.2d 522 (Ky. App. 1947), and Niagara Mohawk Power Corp. v. Wanamaker, 144 N.Y.S.2d 458 (N.Y. App. Div. 1955), aff’d, 157 N.Y.S.2d 972, 139 N.E.2d 150 (N.Y. 1956).  In International Business Machines Corp. v. Director of Revenue, 958 S.W.2d 554, 557 (Mo. banc 1997), the court made clear that manufacturing exemptions may apply to the production of an intangible.  


The Director argues that the distribution of electricity is distinct from the generation of electricity and that only the generation qualifies as an integral part of the manufacturing process.  NW does not even generate electricity, and Sho-Me generates it only to a limited extent.  Petitioners rely on the “integrated plant” doctrine, which is based on a determination of whether a manufacturing operation is continuous and indivisible, Concord Publishing House, Inc. v. Director of Revenue, 916 S.W.2d 186, 191 (Mo. banc 1996), to support its assertion that the items at issue are directly used in manufacturing.


The genesis of the integrated plant doctrine has been attributed to Niagara Mohawk Power Corp., 144 N.Y.S.2d 458.  In that case, the court was faced with the question of whether various items used in the generation and distribution of electricity were exempt as items used or consumed directly in the production of tangible personal property, which was defined to include electricity.  The court easily determined that coal- and ash-handling equipment and various structures used in the generation of the electricity were exempt.  In making that determination, the court stated:

It is not practical to divide a generating plant into ‘distinct’ stages.  It was not built that way, and it does not operate that way.  The words ‘directly and exclusively’ should not be construed to require the division into theoretically distinct stages of what is in fact continuous and indivisible.  

Id. at 461-62 (emphasis added).  


The court next considered whether “an elaborate system of sub-stations, transformers, towers and poles, conductors, voltage regulators, circuit breakers and similar equipment” was also entitled to the exemption.  The court stated:  

There is no simple test of what constitutes ‘consumption directly and exclusively in the production’ of electricity.  The basic questions are the following:  (1) Is the disputed item necessary to production?  (2) How close, physically and causally, is the disputed item to the finished product?  (3) Does the disputed item operate harmoniously with the admittedly exempt machinery to make an integrated and synchronized system?  

*   *   *

Petitioner’s argument has been that since ninety-nine per cent of its customers cannot consume electricity except at 120 or 240 volts, and since electricity at a higher voltage is not saleable so far as they are concerned, the process of production for sale is incomplete until those voltages are achieved in the pole type transformers.  This argument is weakened by the fact that most of petitioner’s product is purchased at 115,000 or 23,000 volts, precisely as it leaves the Huntley transformers.  All subsequent equipment is used in transmission or distribution so far as the industrial consumers are concerned.  A transformer does not and cannot increase the amount of electric energy.  The maximum amount of energy has been produced when the current leaves the generator.  Thereafter, there is a continuous loss of energy.  Transformers facilitate transmission by reducing the loss of electric energy and the amount of expensive copper wire required.  Production stops at the generator, which produces electricity at a voltage which is (1) already too high so far as the residential consumers are concerned, and (2) saleable so far as concerns the industrial consumers which take the bulk of petitioner’s product.  The generator puts out electricity at 13,000 volts, which the transformers immediately increase to 23,000 and 115,000 volts.  The factories purchase electricity at those voltages, 

although they consume at less than 13,000 volts.  Certainly so far as they are concerned, the transformers are used in distribution.  With respect to the residential consumers, the question may be asked, why does petitioner increase the voltage from 13,000 volts?  That is already more than they can use.  The reason for the increase involves economics of transmission and distribution.  The voltage is radically increased, and then gradually decreased, simply to facilitate distribution.  We conclude that the disputed items subsequent to the generator are used in the distribution and not in the production of electricity.  Peoples’ Gas & Electric Co. v. State Tax Commission, 238 Iowa 1369, 28 N.W.2d 799; Utah Power & Light Co. v. Pfost, 286 U.S. 165, 52 S.Ct. 548, 76 L.Ed. 1038.  They are so treated for accounting purposes (5 Official Compilation of Codes, Rules and Regulations, pp. 732-733).  

Id. at 461-63 (emphasis added).  


In Floyd Charcoal Co. v. Director of Revenue, 599 S.W.2d 173 (Mo. 1980), the Missouri Supreme Court found that it was called upon for the first time to determine the meaning of the language “used directly in manufacturing a product.”  In that case, Floyd Charcoal was in the business of manufacturing, packaging, and distributing charcoal briquettes.  The Director argued that equipment involved in weighing and sacking charcoal briquettes was not necessary to the production of the briquettes themselves and therefore was not "directly used" in their manufacture.  After considering various approaches that the courts had taken to this type of question, the court ruled in favor of the integrated plant theory previously set forth by the New York court in Niagara:

Such an approach is consistent with the . . . legislative intent behind the exemption.  Modern manufacturing facilities are designed to operated on an integrated basis, evidenced by the installation involved in this case.  To limit the exemption to those items of machinery or equipment which produce a change in the composition of the raw materials involved in the manufacturing process would ignore the essential contribution of the devices required for such operation.  

Floyd Charcoal, 599 S.W.2d at 178.   

Therefore, the court held that Floyd Charcoal directly used the weighing and sacking equipment in manufacturing.  The court concluded that Floyd Charcoal produced charcoal for distribution and sale in packages which, by law, must be accurately weighed and closed; thus, the steps of weighing and packaging the briquettes were an integral part of the manufacturing process.  Id.  


In Floyd Charcoal, the court rejected the argument that the relevant question was “whether or not the manufacturing operation may be carried on without the machinery in question.”  Id.  The court noted that “[s]uch a test does not comport with the reality of the process involved.”  Id.  


On the same day it decided Floyd Charcoal, the Missouri Supreme Court decided Noranda Aluminum, Inc. v. Missouri Dep't of Revenue, 599 S.W.2d 1, 4 (Mo. 1980).  There, the court held that machinery and equipment “used in steps or operations that are essential to and comprise an integral part of [the] manufacturing process . . . are ‘used directly for manufacturing or fabricating a product[.]’”  Using that criterion, the court held that cranes and conveying equipment were part of an integrated system and were used directly in manufacturing the aluminum.  The court also held that laboratory equipment housed in a separate building and used to test the purity of samples from each day’s aluminum production was part of the integrated system and was used directly in manufacturing aluminum.  


In Concord Publishing House, 916 S.W.2d at 190-92, the court held that computers used in producing a newspaper were directly used in manufacturing and that the exemption was not limited to materials used to physically print the newspaper.  The court concluded that even laptop computers used by reporters qualified for the exemption because recording information is part of the manufacturing process and is the first step in processing words into a newspaper.  Id. at 193.  The court further held that the exemption applied even though the corporation performing the 

printing was a separate corporation from the company that owned and published the newspaper.  Id. at 192.  


Finally, in DST Systems, Inc. v. Director of Revenue, No. 82797, slip op. (Mo. banc April 10, 2001), the court held that DST’s computer system was part of the integrated plant in producing printed statements through a DST subsidiary, even though the printing and the computing occurred at different sites.  The court noted that as in Concord, 916 S.W.2d at 192, the integrated plant doctrine may embrace two corporate entities under common ownership, so “long as both businesses work together to manufacture a single product.” 


This Commission has previously visited the question of whether step-up power transformers may qualify for a manufacturing exemption.  Empire District Electric Co. v. Director of Revenue, No. RS-79-0249 (Mo. Admin. Hearing Comm’n March 29, 1983).  In that case, the Commission stated:  

It is Petitioner’s initial claim that the step-up function of the transformer (i.e., increasing the voltage of the electricity generated by Energy Center Unit Number 1 from 13,800 to 161,000 volts) is directly used in manufacturing electrical current.  However, even under the expanded role that Section 144.030.3(4) plays in the “integrated plant” theory as espoused by the court in Floyd Charcoal, it cannot be said that the step-up function of the transformer is used directly in the manufacturing of electrical current.  Rather, it is used in the transmission and distribution of electricity to Petitioner’s customers.  The question of whether transformers used in the transmission and distribution of electricity was exempt from sales tax as part of the process of production of electricity for sale was considered by the New York Supreme Court, in Niagara Mohawk Power Corp. v. Wanamaker, 286 App. Div. 446, 144 N.Y.S.2d 458 (1955).  There, the taxpayer argued that because electricity was not saleable at the generation voltage, the process of production was not complete until the voltage was increased.  The court found that the transformers in question did not and could not increase the amount of electrical energy; that the maximum amount of energy had been produced when the current left the generator and thereafter there was a continuous loss of energy, and that transformers facilitate transmission by reducing 

the loss of electricity and the amount of expensive copper wiring required in transmission and distribution.  The court further stated at page 463, “[t]he reason for the increase involves economics of transmission and distribution.  The voltage is radically increased and then gradually decreased, simply to facilitate distribution.  We conclude that the disputed items subsequent to the generator are used in the distribution and not in the production of electricity.”  It is this Commission’s determination that the distribution of electricity is fundamentally different from the manufacture of electricity; therefore, this function of the transformer is not exempt from use tax.

Id. at 9-10 (emphasis added).  


However, the Commission went on to determine that the step-up transformer was exempt because it performed another function.  The transformer was used in conjunction with a peaking unit that was used only during maximum demand periods, and the generator was shut down when the capacity of the unit was not required.  The Commission’s findings stated:  

The start-up/step-up transformer was purchased by Petitioner for $490,660.21, and has a dual function.  Approximately ten to twenty times a year a circuit is closed on the transformer which allows electricity to flow back through it to the starting motor on the turbine.  The motor is powered by the electricity to spin the turbine to 800 rpm’s, in order to start the prime mover system in its production of electricity.  The transformer also functions to increase (i.e., step-up) the voltage of the generated electricity from 13,800 volts to 161,000 volts, in order to facilitate in the distribution of the generated electricity along electric power lines to Petitioner’s customers.  

Id. at 3-4.  Therefore, the Commission concluded that the step-up transformer was directly used in manufacturing electricity.  In the present case, step-down transformers, rather than step-up transformers, are at issue.  


In this case, we reach a resolution consistent with Niagara Mohawk, 144 N.Y.S.2d 458, and with the portion of the Empire District Electric Co. decision addressing the step-up or step-down function of the transformers.  The items in question are not involved in the generation of 

electricity and are used only after the generation has been completed.  The manufacture of electricity (based on our assumption that generation is manufacturing) is completed at the generating plant.  The items at issue in this case do not create something different; the electricity is still electricity.  Further, the number of watts generated is determined by the capacity of the generators or the demand for the electricity, whichever is smaller.  Under the West Virginia formula (W = VA), if the number of watts (amount of electrical energy) is a constant, the change in voltage does not affect the amount of energy.  The stipulated facts show that the electricity industry distinguishes between three distinct stages – production, transmission, and distribution – in providing electricity to its customers.  Consistent with this industry custom, we conclude that the generation of electricity (which we have assumed to be manufacturing, without deciding the issue) is distinct from the transmission/distribution of electricity.
  


Petitioners’ proposed application of the integrated plant doctrine stretches that theory to an illogical extreme.  Even though the integrated plant doctrine has been held to embrace separate corporate entities at different physical locations, it does not extend to a distinct phase after manufacturing is complete.
  Transmission and distribution of electricity is akin to the 

transportation of tangible products after manufacturing is complete.  The items in question are no more engaged in manufacturing than a truck or a railroad car transporting tangible goods from a factory to a retail store.


Our result is consistent with L & R Egg Co. v. Director of Revenue, 796 S.W.2d 624 (Mo. banc 1990), where the court concluded that egg cleaning equipment did not give the eggs a different use, even though necessary to comply with government regulations.  The court stated that not every change is manufacturing.  Id.  Our conclusion is also consistent with House of Lloyd v. Director of Revenue, 824 S.W.2d 914 (Mo. banc 1992).  In that case, House of Lloyd received merchandise from various manufacturers, sorted it, and packaged it into demonstrator kits to be displayed through a “party plan,” where a hostess invites people for a party and displays the merchandise.  House of Lloyd conceded that it did not manufacture the product, but contended that it fabricated the demonstrator kit.  The court rejected this contention, concluding that “[a]ny ‘manufacturing’ or ‘fabricating’ of the merchandise items that appellant sells was complete prior to those items being sorted and placed in the cardboard boxes for shipping.”  Id. at 919.  The court held that no new product was created and that “appellant’s process is a garden variety repackaging and shipping of merchandise that arrives at the appellant’s plant from outside sources.”  Id.  


We also note the Director’s Regulation 12 CSR 10-3.326, Direct Use, which provides in part:  

(2) The basic questions to be answered in determining questions of direct use are—whether the disputed item is necessary to production; how close, physically and causally, is the disputed item to the finished product; and whether the item operates harmoniously with other machinery to make an integrated and synchronized system.  

(3) As long as there is a continuous progression from raw material to finished product and there are not any extended interruptions in 

the manufacturing process, the integrated and synchronized system begins when raw materials enter the plant site and ends when the finished product leaves the plant site.  


We find the regulation, as applied to this case, consistent with the statutes and the legislative intent expressed therein.
    

Summary


Petitioners are not entitled to plant expansion and replacement part exemptions on their purchases of power transformers, capacitors, current transformer, or SCADA equipment, because these items were not used directly in manufacturing.  


Therefore, we deny their use tax refund claims as follows:  

UtiliCorp

Step-down power transformers:
$35,188.09 

One current transformer:
$32.70

Total:
$35,220.79

Sho-Me

Ten step-down power transformers:
$77,131.00

Capacitor:  
$243.36

SCADA system items:  
$3,078.66

Total:
$80,453.02

NW

Five step-down power transformers:
$42,710.08

Two capacitors: 
$440.26

Four SCADA system items: 
$13,117.15

Total:  
$56,267.49 


SO ORDERED on May 1, 2001.



________________________________



WILLARD C. REINE



Commissioner

	�4 CSR 240-10.030(23).


	�During a telephone conference, the parties stated that software is not at issue in this case, although Stipulation paras. 57, 70 and 71 may be construed to the contrary.  As stated infra, the sole issue the parties have presented for our determination is whether the items at issue were used directly in manufacturing.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The parties stipulated to the remaining elements of the exemptions.  Based on a telephone conference with the parties, they do not intend for this Commission to address any other issues, even though we recognize that legal determinations may be involved in the other elements of the exemptions.  


	�Because the parties agreed to that basic assumption, the stipulations do not address the inputs into the electrical generation process.  


	�The Director also relies on Forrester v. North Georgia Electric Membership Corp., 19 S.E.2d 158 (Ga. App. 1942), Peoples’ Gas & Electric Co. v. State Tax Comm’n, 28 N.W.2d 799 (Iowa 1947), and Revenue Cabinet v. Kentucky-American Water Co., 997 S.W.2d 2 (Ky. 1999). The Director also cites Utah Power & Light Co. v. Pfost, 52 S. Ct. 548 (1932), where the court examined whether a state statute imposing a license tax on the manufacture of electricity imposed an unconstitutional burden on interstate commerce.  In that context, the court concluded that transmission was distinct from generation and that the manufacture of electricity thus did not occur in interstate commerce.  Petitioners rely on Curry v. Alabama Power Co., 8 So.2d 521 (Ala. 1942); City of Louisville v. Howard, 208 S.W.2d 522 (Ky. App. 1947); Maine Yankee Atomic Power Co. v. State Tax Assessor, 690 A.2d 497 (Maine 1997); and Northern States Power Co. v. Commissioner of Revenue, 571 N.W.2d 573 (Minn. 1997).  The parties also cite this Commission’s decision in St. Louis County Water Co. v. Director of Revenue, Nos. RS-84-0307, RS-85-0444, and RS-86-0514 (Mo. Admin. Hearing Comm’n July 30, 1986), where the Commission found that water pressurization constitutes manufacturing because it is more than an ancillary distribution service, but is an integrated, continuous and indivisible part of the purification process.  That case is distinguishable because the Commission found that the pressurization was related to water quality.  


 


	�Although this factor is not determinative, we note that the entities involved in DST and Concord were at least under common ownership, whereas in this case all of the petitioners to some degree purchase electricity from other entities that are not under common ownership with Petitioners.  


	�The parties submitted the case to us solely for a determination of whether the items were directly used in manufacturing.  However, both exemptions in question require that the machinery and equipment be used to manufacture a product intended to be sold ultimately for final use or consumption.  If the question had been brought before us, we would question the extent to which the product was intended to be sold.   In International Business Machines Corp. v. Director of Revenue, 958 S.W.2d 554, 558 (Mo. banc 1997), the court held that by use of the word “sold,” the legislature intended to exempt machinery and equipment that has the aim or end ultimately to generate a sale within the meaning of the sales tax laws.    The sale of “electricity” or “electric current” is subject to Missouri sales tax under sections 144.010.1(10) and 144.020.1(3), RSMo.   The parties stipulated that:  “Unless an exemption or exclusion applies (such as the manufacturing exemption in section 144.030.2(12), RSMo Supp. 1999), Petitioners collect and remit sales tax on all their sales of electric energy.”  However, section 144.030.2(23) exempts sales of electricity for domestic use, and section 144.030.2(12) contains an exemption for electricity used in manufacturing.  That would cause us to question the extent to which Petitioners actually collect and remit sales tax on their sales of electricity.  
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