Before the

Administrative Hearing Commission

State of Missouri

IN RE APPLICATION OF MISSOURI
)

HIGHWAYS AND TRANSPORTATION
)

COMMISSION REGARDING THE UNION
)

PACIFIC RAILROAD COMPANY’S
)

No. 03-0608 RR

CROSSING WITH 35TH STREET
)

(US DOT # 441 948 K) IN THE CITY OF
)

INDEPENDENCE, JACKSON COUNTY,
)

MISSOURI
)

DECISION


We grant the application of the Missouri Highways and Transportation Commission (MHTC) and order the Union Pacific Railroad Company (Railroad) to install and maintain new cantilevered flashing light signals and gates with redundant constant warning time circuitry and advance traffic signal pre-emption, and a new signal bungalow at the Railroad’s crossing with 35th Street (US DOT  #441 948 K), in Independence (City), Jackson County, Missouri (the project).  The Railroad shall make improvements at the crossing in conjunction with a road improvement project.  The City, at its expense, shall design and construct improvements to 35th Street, and shall be responsible for the installation of concrete surfaces (collectively the improvements).

Procedure


On May 2, 2003, the MHTC filed an application requesting an order for the project and the improvements.  Attached to the application is a Supplemental Agreement for Upgrading Active Warning Devices executed by the MHTC, the Railroad, and the City.


In our notice of application and order, we designated the Railroad and the City as parties to this proceeding and directed each party to respond to the application by May 29, 2003.  On May 19, 2003, the Railroad filed a verified response to the application, waiving the hearing unless another party requested one.  In accordance with the notice of application and order, the City’s failure to respond was deemed a waiver of its right to a hearing.  In its application, the MHTC specifically waives any statutory hearing if no other party requests one.


In its verified response, the Railroad states that the cost estimate in the application ($241,950) is for the warning device installation only.  The Railroad states that it had an agreement with the City under which the Railroad will make certain improvements at the crossing, and the City will, at its expense, design and construct certain improvements, including the installation of concrete surfaces.  The estimated cost of this work is $78,667, and the Railroad stated that the City has agreed to fund 100% of this cost.  Nothing in the record reflected this agreement.  On July 1, 2003, the City filed a stipulation of facts agreeing with the Railroad’s assertions.  On July 29, 2003, the City and the Railroad filed a clarification of the stipulation of facts.


We make our findings of fact from the statements set forth in the verified application and stipulation of facts and clarification, which have not been countered by any party.

Findings of Fact
1. The subject crossing is located at 35th Street (US DOT # 441 948 K) in Independence, Jackson County, Missouri.  35th Street is a two-lane road running west to east with a 24-foot, asphalt surface.  The City maintains the road on both sides of the crossing.

2. The Railroad owns the track at the crossing.  The National Railroad Passenger Corporation, “AMTRAK,” also operates trains over the crossing.

3. The crossing is located at milepost 270.92 within the Kansas City Division, Sedalia Subdivision.  The crossing consists of one main track, running north to south.

4. The subject grade crossing was placed on the Priority Funding List, a list of crossings in Missouri that are in need of safety improvements.  The crossing is on the Priority Funding List based on the following factors:  (1) the average daily vehicular traffic flow is estimated to be 5,800 vehicles per day with 2% of that number being truck traffic (including school buses and vehicles transporting hazardous materials); (2) the vehicular speed over the crossing is 35 mph; (3) the average volume of trains is estimated to be 31 per day (27 freight trains and 4 passenger trains); (4) the timetable speed of the trains is 55 mph for the freight trains and 70 mph for the passenger trains; (5) there have been nine accidents reported since 1973; (6) there are no remarkable obstructions to motorists’ view of the existing flashing light signals; and (7) the Exposure Index
 is 35,830.

5. The project and improvements will reduce the likelihood of great harm and property damage to the motoring public and surrounding environment by providing enhanced notice of approaching trains without traffic flow disruption.  The installation of active warning devices as proposed in the application is necessary for the adequate protection and safety of vehicular and train traffic traversing the subject grade crossing without adversely affecting public necessity.

6. The proposed project meets the requirements in the Manual on Uniform Traffic Control Devices, as adopted in 4 CSR 265-8.080.

7. The estimated project and improvements completion date is one year from the date of this order.

8. The cost of the warning device installation is estimated to be $241,950.  The MHTC has agreed to obligate $193,560 of federal funds to the project, which represents 80 percent of the project’s estimated cost.  There are no other federal funds available to finance the remaining 20 percent of the project cost, which amounts to $48,390.  A contract regarding this matter between the MHTC, the Railroad, and the City provides that 80 percent of the project’s cost will be paid from federal funds that the Department of Transportation (Department) administers.  The remaining 20 percent of the project’s cost shall be apportioned to the Department and paid from the Grade Crossing Safety Account created under the provisions of § 389.612, RSMo 2000.

9. The Railroad has agreed to make the improvements at the crossing in conjunction with a road improvement project.  The City, at its expense, has agreed to design and construct improvements to 35th Street and has agreed to be responsible for the installation of concrete surfaces.  The estimated cost of this work is $78,667, and the City has agreed to fund 100% of this cost.

10. The Railroad has agreed in the contract to maintain the crossing.

11. The City has agreed to cooperate in the handling of traffic during construction.  

Conclusions of Law


The Administrative Hearing Commission (AHC) has jurisdiction over this case.  Section 389.610.9, RSMo Supp. 2002.  Under § 389.610, RSMo Supp. 2002, any agreement entered into after October 13, 1963, between any railroad corporation and the state, county, municipality or other public authority in interest as to the apportionment of any such costs, shall be final and binding upon the filing with the MHTC of an executed copy of such agreement.  Such an agreement has been entered into between the MHTC, the Railroad, and the City, and is the basis for the disposition of this matter as it relates to the MHTC’s obligation to fund 80 percent of the project’s cost.


The verified application and the attached exhibits show that the project and the improvements are in the public interest.  Therefore, we grant the application and order the following:.

1. The Railroad shall complete the project at its crossing with 35th  Street (US DOT #441 948 K) in the City of Independence, Jackson County, Missouri, as proposed by the application and in accordance with the terms set forth therein.

2. The authorized warning devices shall conform to the requirements outlined in the Manual on Uniform Traffic Control Devices, as adopted by 4 CSR 265-8.080, and with proposed roadway and crossing surface widening by the City.

3. Eighty percent of the project’s cost, not to exceed $193,560, shall be paid from federal funds administered by the Department.  The remaining 20 percent, not to exceed $48,390, shall be apportioned to the Department, and pursuant to § 389.612, shall be paid from the Grade Crossing Safety Account.

4. Within eight months from the project’s completion, the Railroad shall furnish to the Department an invoice for reimbursement, which shall be audited by the Department.  The AHC delegates to the Department the authority under § 389.612 and 4 CSR 265-8.071(4) to issue payment in the amount stated above from the Grade Crossing Safety Account upon the completion of the work and after an audit of the expenses, including labor and materials.

5. The Railroad shall make improvements at the crossing in conjunction with the road improvement project.  The City, at its expense, shall design and construct improvements to 35th Street, and shall be responsible for the installation of concrete surfaces.  The estimated cost of this work is $78,667, and the City shall fund 100% of this cost.

6. The City, at its expense, shall cooperate in the handling of traffic during construction.  

7. The project and improvements shall be completed on or before one year from date of this order, and the Railroad shall notify the Department of the completion date.

8. The Railroad shall file written notice with the Department that the project is complete on or before the specified completion due date, unless the due date is extended by the Department upon a showing of good cause.  The failure to comply with this requirement may subject the Railroad to per-diem penalties for each day the project is incomplete after the due date.  Upon the failure to file timely written notice of completion, the AHC shall entertain a motion to assess penalties for such failure and shall schedule a hearing on the motion following notice to the parties.

9. Should the automated warning devices installed hereby become unnecessary, the Railroad shall remove, place in storage, and reinstall the same at a mutually acceptable railroad-highway crossing subject to the Department’s approval.


SO ORDERED on August 6, 2003.



_______________________________



CHRISTOPHER GRAHAM



Commissioner

	�The Exposure Index is a ranking of all highway-rail grade crossings in the state based on an estimate of their relative exposure to the risk of automobile-train collisions.  The following factors are considered:  (1) the daily average number of trains traversing the crossing; (2) the maximum timetable speed of the trains; (3) the average annual daily motor vehicle traffic using the crossing; (4) the vehicular speed limit; and (5) the estimated sight distance obstruction in the most obstructed quadrant of the crossing.





PAGE  
6

