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Petitioner,
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)


vs.

)

No. 04-1046 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Allan H. Tunis is not entitled to a refund of sales tax paid on his purchase of a motor vehicle.  

Procedure


Tunis filed a complaint on August 2, 2004, appealing the Director of Revenue’s (“the Director”) denial of his claim for a refund of sales tax on his purchase of a motor vehicle.  


On September 3, 2004, the Director filed a motion for summary determination.  We held a telephone conference on the motion on September 30, 2004.  Our reporter filed a transcript of the telephone conference on October 15, 2004.  


Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 

(b) entitle any party to a favorable decision.  

Findings of Fact

1. On June 30, 2003, Tunis purchased a 2000 BMW for $29,236.05.  Tunis traded in a 2003 BMW for $42,015.82, resulting in a net purchase price of -$12,779.77.   Tunis paid no state or local sales tax on the purchase.  

2. On December 24, 2003, Tunis purchased a 2004 Lexus for $39,485.00.  Tunis traded in a 1999 Lexus, and the dealer gave him a trade-in allowance of $18,000.  (Resp. Ex. A, at 5.)

3. On May 6, 2004, Tunis filed a claim through Metro Title Services for a refund of $907.37 ($539.95 in state sales tax and $367.42 in local sales tax) because he “had tax credit left on another vehicle.”  An employee of the Director wrote on the claim as the reason for denial:  “The vehicle purchased and the vehicle sold is over the 180 days allowed.  Therefore your refund is denied.”  

4. On May 27, 2004, Tunis filed another claim for refund of $907.37.  An employee of the Director wrote on the claim as a reason for denial:  “Remaining credit cannot be given when vehicle is traded into a dealership.  Therefore no refund due accordingly [sic] to motor vehicle policy.”  

5. On June 9, 2004, the Director issued a final decision denying Tunis’s refund claim. 

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Tunis has the burden to prove that he is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the 

taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.025.1, RSMo Supp. 2003, provides in part:  

[W]here any article on which sales or use tax has been paid, credited, or otherwise satisfied or which was exempted or excluded from sales or use tax is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by 

sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged . . . .  Where the trade-in or exchange allowance plus any applicable rebate exceeds the purchase price of the purchased article there shall be no sales or use tax owed.  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article[.]

Tunis already received a trade-in credit when he purchased the 2000 BMW.  Tunis seeks to use the excess credit from that transaction against the purchase price of the 2004 Lexus.  


A number of decisions from this Commission have addressed similar situations.  We recognize that our decisions do not have precedential value.  Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 596 (Mo. banc 1994).  However, we attempt to maintain consistency in our decisions because they are binding on the Director and taxpayers rely on them.  


In Ansbacher v. Director of Revenue, No. 93-0585 RV (Mo. Admin. Hearing Comm’n Nov. 12, 1993), the following transactions occurred:  

· Ansbacher bought a Cadillac Sedan for $31,250 and paid sales tax on the purchase.

· Ansbacher bought a Mazda for $11,300.

· Ansbacher and his wife bought a Chevy for $18,869 and paid no sales tax on the purchase.

· Ansbacher’s wife sold a Jeep for $24,000.

· When registering the Chevy, Ansbacher received a trade-in credit for the sale of the Jeep.

· Ansbacher applied a credit of $5,304 ($24,000 - $18,696) to his purchase of the Mazda and paid sales tax on the difference.

· The Ansbachers bought a Cadillac Seville for $34,460.  Ansbacher sold a Mercedes to the same dealer for $75,000.  The Director allowed a trade-in credit for the Mercedes, which the Ansbachers applied to the purchase of the Seville.

· Ansbacher filed a claim for a refund of the sales tax that he paid on his purchases of the Sedan and Mazda.

This Commission allowed the refund claim, stating:  

We conclude that § 144.025 allows Ansbacher a credit for the price of any vehicle he sells within ninety days of his purchase of other vehicles.  Because Ansbacher purchased the Mazda and Sedan within ninety days of his sale of the Mercedes, he was eligible to apply any unused part of the Mercedes credit toward the Mazda and Sedan purchases.  


In Nolker v. Director of Revenue, No. 98-1105 RV (Mo. Admin. Hearing Comm’n Aug. 5, 1998), the following transactions occurred:  

· Nolker sold a 1995 Mercury Cougar for $14,645.
· Nolker bought a 1995 Ford Escort for $6,000 and took a credit of $14,645 against its purchase price, thus paying no sales tax.

· Nolker bought a 1992 Pontiac for $7,500 and paid sales tax on the transaction.

· Nolker filed a claim for refund of the tax paid on the purchase of the Pontiac, asserting a credit of $8,645 (the Mercury’s purchase price minus the Ford’s purchase price) against the Pontiac’s purchase price.

This Commission held that Nolker was not entitled to a refund, stating:  

However, the statute reduces only the replacement car’s purchase price.  The next sentence expressly provides that if the trade-in exceeds the replacement’s purchase price, the owner is relieved of 

sales tax on the replacement.  There is no provision applying any excess allowance to the purchase price of a second vehicle.  


Finally, in Crawford v. Director of Revenue, No. 98-1717 RV (Mo. Admin. Hearing Comm’n Oct. 27, 1998), the taxpayer did not pay any sales tax on two vehicle purchases, but argued that he should be allowed a refund because he had an excess credit available from the first purchase.  This Commission emphasized the language of § 144.025 stating:  

Where the trade-in or exchange allowance plus any applicable rebate exceeds the purchase price of the purchased article there shall be no sales or use tax owed.  

The Commission noted that § 144.025:  

lowers the sales tax for a car buyer who trades in a vehicle for a new one. 

However, it does not, as Crawford argues, create a right of rebate if the sale price of the vehicle sold exceeds the sale price of the vehicle purchased or create a right to apply any credit to subsequent vehicle purchases.  The sale price of the new vehicle is reduced by the sale price of the old vehicle.  The emphasized language expressly states that, if the resulting figure is zero or a negative number, there is no tax imposed.  The statute provides no alternative, like a refund of tax paid or a credit toward future purchases.  


We are unable to reconcile Ansbacher with Nolker and Crawford.  All of these cases involve situations in which the taxpayer attempted to apply credits to successive transactions, yet the Commission reached different results.  We find no distinction in the facts that would warrant a different outcome.  However, we are persuaded by the reasoning of Nolker and Crawford, and we find that they properly apply § 144.025.1.  In Ansbacher, the Commission noted that:  “The Director does not contend that it is improper to apply the ‘trade-in’ credit to more than one purchase transaction.”  Therefore, the Commission did not address that issue.  


Tax credits are construed strictly and narrowly against the taxpayer.  Hermann v. Director of Revenue, 47 S.W.3d 362, 365 (Mo. banc 2001).  Section 144.025.1 provides that if the trade-in credit exceeds the purchase price of the purchased article, there shall be no sales tax owed.  The statute states that its provisions apply to vehicles sold by the owner, as well as to trade-ins.  The statute does not expressly state that a trade-in credit may be a negative number and that the excess may be applied in a successive transaction.  Because the statute does not so provide, and, as a credit provision, it must be strictly construed against the taxpayer, we conclude that Tunis has already received the full amount of the credits allowed by law.  Because Tunis traded in a car that was worth more than the car he bought, he did not pay sales tax on his purchase of the 2000 BMW.  There is nothing to be refunded on that purchase.  Further, Tunis also received a trade-in allowance for a 1999 Lexus on his purchase of the 2004 Lexus.
  Section 144.025 does not allow the excess from the first transaction to be used as a credit toward a future purchase.  Therefore, Tunis did not overpay tax.
  We grant the Director’s motion for summary determination and deny Tunis’ claim for a refund.  

Summary


We deny Tunis’ refund claim.  


SO ORDERED on November 12, 2004.



________________________________



JOHN J. KOPP  



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The dealer’s invoice is in the record, but Tunis’ application for title for the 2004 Lexus is not.  We presume that Tunis paid sales tax on the 2004 Lexus and now seeks a refund.  





	�The Director originally denied the claim because the 180-day deadline was not met.  On reconsideration, the Director gave a different reason for denial.  However, we do not review the Director’s decision, but make our own independent conclusion.  
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