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)




)
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)

DECISION 


Tubular Steel Industries, Inc. (Tubular) does not employ any part of its outstanding shares in business in another state or country.  Therefore, Tubular was not entitled to apportion its income for purposes of the Missouri franchise tax, and it is liable for Missouri franchise tax as the Director assessed for 1996-1998.  

Procedure


Tubular filed a complaint on November 9, 2001, seeking this Commission’s determination that it was not liable for Missouri franchise tax as the Director assessed for 1996 through 1998.


On October 7, 2002, the parties filed a joint stipulation of facts, thus waiving a hearing before this Commission.  Juan D. Keller, Edward F. Downey, and B. Derek Rose, with Bryan Cave LLP, represent Tubular.  Senior Counsel Michael L. Murray represents the Director.


The matter became ready for our decision on November 21, 2002, when Tubular filed the last written argument.

Findings of Fact

Tubular’s Operations

1. Tubular is a Missouri corporation in good standing and is duly registered to do business in Missouri.  

2. Tubular is, and has always been, headquartered in Missouri.  During the tax periods at issue, Tubular was generally employed in business as an investment holding company. 

3. Tubular is owned 100% by TSI Holding Company.  Tubular is a holding company that owns 100% of Tubular Steel, Inc.  Tubular Steel, Inc., is an operating business as a steel distributor.  All of Tubular’s assets are investments, including the building rented by Tubular Steel, Inc., and investments in several other subsidiaries.  With respect to some of Tubular’s investments, the entities in which it invests are located in Missouri, have assets in Missouri, or do business in Missouri.  With respect to other Tubular investments, the entities in which it invests are not located in Missouri, have no assets in Missouri, and do no business in Missouri.  

Tubular’s 1993-1994 Missouri Franchise Tax Returns
4. Tubular files Missouri franchise tax returns and remits Missouri franchise tax.  Tubular has never filed franchise tax returns in any state other than Missouri.  On all of its original Missouri franchise tax returns through 1994, Tubular reported its assets as being employed 100% in Missouri.  

5. On or about December 16, 1994, Tubular filed with the Missouri Secretary of State amended Missouri franchise tax returns for 1993-1994.  Tubular filed the amended returns because its accountants determined that the asset allocation formula on the Missouri franchise tax return form did not, in their opinion, fairly allocate Tubular’s assets. 

6. The Missouri franchise tax return forms instruct the taxpayer to divide Missouri accounts receivable, Missouri inventory, and Missouri land and fixed assets by the total accounts receivable, inventory, land and fixed assets, in order to arrive at an apportionment percentage.  

7. On the amended returns and in accordance with its accountant’s advice, Tubular apportioned all of its assets with the exception of its investments in subsidiaries; those investments were thus neither in the numerator nor the denominator.   Tubular added to the numerator its cash and intercompany dividend receivables because those assets were employed entirely within Missouri.  It thereby computed Missouri apportionment percentages of 29.2738% for 1993 and 33.6515% for 1994.  

8. In the cover letter for the 1993 and 1994 amended returns, Tubular’s accountant stated:  “Due to the nature of the companies (they are essentially investment holding companies) the apportionment formula reflected on the report form does not reflect the underlying corporate activity.  Accordingly, we have employed a method sourcing components of the tax base within and without Missouri.  It is our understanding that this method will be acceptable.  Schedules supporting the allocations have been provided.”  

9. The Missouri Secretary of State originally rejected the amended returns, precipitating a phone call on January 17, 1995, between Tubular’s accountant, James J. Tighe, and Brett Berri, Assistant General Counsel to the Missouri Secretary of State.  During the call, Tighe explained that TSI owned investments in subsidiaries that were not employed in Missouri.  Berri agreed to review the matter again.  On January 18, 1995, Tighe sent a letter to Berri, transmitting the December 16, 1994, filing. 

10. On January 4, 1996, after an extended period of discussion between Tighe and Berri, the Secretary of State authorized the issuance of the Missouri franchise tax refunds to 

Tubular in the amounts reflected on Tubular’s amended Missouri franchise tax returns for 1993 and 1994.

Tubular’s 1995 Missouri Franchise Tax Return
11. On or about April 11, 1995, Tubular filed its 1995 franchise tax return using the same allocation methodology used in the amended 1993 and 1994 returns, showing a Missouri apportionment percentage of  45.7275%.  The Secretary of State accepted that return as filed. 

Tubular’s 1996-2000 Missouri Franchise Tax Returns
12. Tubular filed its Missouri franchise tax returns for 1996-2000 using the same allocation of assets methodology that Tubular used on its amended Missouri franchise tax returns for 1993-1994 and its original accepted return for 1995.  They were all filed on or about the dates the returns were signed. 

13. The assets that Tubular apportioned on its Missouri franchise tax returns for 1996 through 1998 included:  
Cash
Other Current Assets- Marketable Securities and Accrued Municipal Interest
Tax-Exempt Securities (Municipal Bonds)
Other Investments- Long Term 
Other Assets- Deferred Income Tax

14. In calculating its Missouri franchise tax for 1996-1998, Tubular attributed the following to Missouri or outside Missouri:  


1996
Missouri
Non-Missouri


Accrued interest on municipal bonds
$0
$
28,743


Investments:



Municipal bond amortization
$0
$
1,115,145



Preferred stock – HSBC Americas
$0
$
91,001



Long-term investments

$76,238
$
917,766




1997
Missouri
Non-Missouri


Accrued interest on municipal bonds
$0
$
40,526


Investments:



Municipal bond amortization
$0
$
1,585,838



Preferred stock – Marine Midland Banks
$0
$
90,500



Long-term investments

$322,684
$
555,000


1998
Missouri
Non-Missouri


Accrued interest on municipal bonds
$0
$
73,440


Investments:



Municipal bond amortization
$0
$
3,772,372



Preferred stock
$0
$0



Long-term investments
$0
$0

15. Tubular owned land and fixed assets during the periods at issue, which it attributed to Missouri.  

16. Tubular reported the following Missouri apportionment percentages for the periods at issue:  


1996
.350803


1997
.433025


1998
.18918

The Audit of Tubular’s 1996-1998 Missouri Franchise Tax Returns
17. In April 1999, Joe Thornsberry, an auditor for the Director and the Secretary of State, commenced an examination of Tubular’s Missouri franchise tax returns for 1996-1998.  Thornsberry did not accept Tubular’s apportionment of its assets during the audit.  Thornsberry found that Tubular failed to apportion trade accounts receivable to Missouri.  (Ex. M, at 4, 11.)  Thornsberry also made a few other minor adjustments to Tubular’s returns.  Those other minor adjustments are not in dispute.  

18. On June 18, 1999, Tubular’s accountant, Edwynn J. Hoffstetter, sent a letter to Thornsberry explaining Tubular’s position that the Secretary of State had accepted Tubular’s allocation methodology by granting the 1993 and 1994 refund claims.  

19. Thornsberry concluded that Tubular did not have the Secretary of State’s approval to use an alternate method of apportionment.  Therefore, Thornsberry disallowed  the apportionment and concluded that Tubular’s assets were 100% attributable to Missouri.  

20. On September 13, 1999, the Secretary of State mailed an assessment notice to Tubular assessing a total amount due of $6,374.93, including the following:  


Year
Additional Tax
Interest
Penalty
Total Amount Due


1996
$1,133.44
$335.23
$283.36
$1,752.03


1997
$1,122.35
$234.36
$497.59
$1,854.30


1998
$1,930.58
$243.12
$594.90
$2,768.60

21. Tubular protested the assessment in a letter dated October 6, 1999. 

22. On or about May 11, 2000, the Director sent Tubular a rejection notice stating that Tubular’s 2000 Missouri franchise tax return was being returned to Tubular.  The explanation on the notice states:  “Alternative method of apportionment as accepted by the office of secretary of 

state years 1993, 1994, & 1995.  Years 1996 through 1998 are currently being reviewed by the General Counsel’s office.”  

23. Tubular received a second rejection notice dated June 5, 2000.  This notice stated:  “Please resubmit original documents with copy of approval of alternative method.”  

24. On November 20, 2000, Tubular’s accountant David A. Kennedy sent a memorandum to the Director’s Franchise Tax Division discussing Tubular’s franchise tax returns for the periods 1993-2000.  

25. On October 12, 2001, the Director issued her final decision upholding the proposed assessment for 1996 through 1998, but abating the penalties set forth therein.  

Administration of the Missouri Franchise Tax
26. Prior to January 1, 2000, the Missouri franchise tax was administered by the Secretary of State.  Effective January 1, 2000, the Director was charged with administering the Missouri franchise tax.  

27. Pursuant to a letter from the Secretary of State to the Director dated February 2, 1987, the Director was authorized to conduct Missouri franchise tax audits for periods in which the Missouri franchise tax was administered by the Secretary of State. 

28. The franchise tax forms for the periods at issue contained blanks where the taxpayer could allocate Missouri accounts receivable, inventories, and land and fixed assets to Missouri and “Everywhere” for purposes of calculating an apportionment percentage (Missouri accounts receivable, inventories, and land and fixed assets divided by “Everywhere” accounts receivable, inventories, and land and fixed assets).  (Lines 3 and 4.)  They did not provide for attribution of any other assets to Missouri.  

29. On August 28, 1995, Regulation 15 CSR 30-150.170 was promulgated with an effective date of March 30, 1996.  On October 21, 1998, Regulation 15 CSR 30-150.170 was 

amended.  The amended version, Regulation 12 CSR 10-9.200, was promulgated with an effective date of April 30, 1999. 

30. Neither the Director nor the Secretary of State has published any documents, other than 12 CSR 10-9.200 (i.e., the amended version of Regulation 15 CSR 30-150.170, effective April 30, 1999), setting forth a requirement that a taxpayer receive written approval of the Director or Secretary of State prior to utilizing an alternate method of apportionment of assets for Missouri franchise tax purposes.  

31. Neither the Director nor the Secretary of State has published any documents referencing any standards by which a taxpayer may receive written approval from the Director or the Secretary of State to utilize an alternate method of apportionment of assets for Missouri franchise tax purposes.  

32. On September 28, 1995, Regulation 15 CSR 30-150.110 was promulgated with an effective date of March 30, 1996. 

33. During the period in which the Secretary of State administered the Missouri franchise tax, the Secretary of State generally accepted Missouri franchise tax returns utilizing alternate methods of apportionment evidenced by a written approval letter unless and until such alternate methods were reviewed by a staff attorney and revoked by the Secretary of State at that attorney’s suggestion.  

34. During the periods in which the Director has administered the Missouri franchise tax (2000 and after), the Director has disregarded any agreements in a prior tax year in determining whether an alternate method of apportionment is acceptable for subsequent tax years.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Tubular has the burden to prove that it is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Entitlement to Apportion Franchise Tax


Section 147.010.1 provides:  

For . . . each taxable year beginning on or after January 1, 1980, but before January 1, 2000, every corporation organized pursuant to or subject to chapter 351, RSMo, or pursuant to any other law of this state shall, in addition to all other fees and taxes now required or paid, pay an annual franchise tax to the state of Missouri equal to one-twentieth of one percent of the par value of its outstanding shares and surplus if its outstanding shares and surplus exceed two hundred thousand dollars. . . .  If such corporation employs a part of its outstanding shares in business in another state or country, then such corporation shall pay an annual franchise tax equal to one-twentieth of one percent of its outstanding shares and surplus employed in this state if its outstanding shares and surplus employed in this state two hundred thousand dollars [sic], and for the purposes of sections 147.010 to 147.120, such corporation shall be deemed to have employed in this state that proportion of its entire outstanding shares and surplus that its property and assets employed in this state bears to all its property and assets wherever located. . . .  For all taxable years beginning on or after January 1, 2000, the annual franchise tax shall be equal to one-thirtieth of one percent of the corporation’s outstanding shares and surplus if the outstanding shares and surplus exceed one million dollars. . . .

(Emphasis added).  

A.  Court Cases


The parties devote considerable attention to the two cases from the Missouri Supreme Court that have addressed apportionment for purposes of the franchise tax:  Union Electric Co. v. Morris, 222 S.W.2d 767 (Mo. 1949), and Household Finance Corp. v. Robertson, 364 S.W.2d 595 (Mo. banc 1963).   In Union Electric, the court considered the prior version of the statute quoted above as section 147.010.1.  Union Electric was a Missouri corporation and owned the shares of stock of two Illinois corporations that were not engaged in business in Missouri.  The Missouri Tax Commission considered the market value of the stocks as part of the franchise tax base.  The trial court enjoined the Director of Revenue from collecting the tax.  The Supreme Court held that Union Electric, by owning the shares of the Illinois corporations, employed a part of its own outstanding shares in business in another state and that the amount evidenced by the market value of the shares of stock held in the two Illinois corporations was not property and assets in this state.


In Household Finance Corp. v. Robertson, 364 S.W.2d 595 (Mo. banc 1963), the taxpayer was a Delaware corporation with its principal place of business in Chicago.  It was engaged in the business of lending money and had branch offices in Missouri.  The court construed a portion of section 147.010 in effect at that time:  

Every foreign corporation engaged in business in this state . . . shall pay an annual franchise tax to the state of Missouri equal to one-twentieth of one per cent of the par value of its outstanding shares and surplus employed in business in this state, . . . and for the purposes in this chapter such corporation shall be deemed to have employed in this state that portion of its entire outstanding shares and surplus that its property and assets in this state bear to all its property and assets wherever located.  

Id. at 597.


The State Tax Commission increased the franchise tax base by the amount of the corporation’s cash multiplied by the proportion of its loans receivable and tangible assets that were in Missouri.  The State Tax Commission also increased the tax base by the corporations’ investment in capital stock of its Missouri subsidiaries and by the amount of advances to its Missouri subsidiaries in the form of interest-bearing loans.  The Supreme Court held the assessment valid as to the cash, stating:  

Viewing § 147.010 in the light of the Marquette Hotel and Union Electric cases, supra, and seeking the actual meaning of the phrase in question in the context in which it is used and the purpose it seeks to serve, we have concluded it means that ‘such corporation shall be deemed to have employed in this state that portion of its entire outstanding shares and surplus that its property and assets [employed] in this state bear to all its property and assets wherever located.’  So construed, the statute, read in its entirety, is free of ambiguity and accomplishes the intent and purpose of the act as declared in the Marquette Hotel case and quoted with approval in the Union Electric case.  To hold otherwise would enable all corporations, domestic and foreign, to employ in this state their cash on hand and used in their authorized business in this state without paying the corporation franchise tax as required by § 147.010 by the simple expedient of keeping such cash in another state and drawing thereon as their needs required.  For example, can the statute mean that either a domestic or foreign corporation engaged in the business of making loans in St. Louis, Missouri, may avoid payment of a portion of the franchise tax imposed under § 147.010 merely by keeping the cash thus employed by it in East St. Louis, Illinois, and drawing thereon as its Missouri commitments required?  We think it can not.  We hold that the corporation franchise tax imposed under § 147.010 requires that the cash employed by plaintiff in business in this state, irrespective of its location, shall be included in computing the amount of the tax annually accruing under § 147.010.  

364 S.W.2d at 602-03.  As to the investments in and advances to the Missouri subsidiaries, however, the court held that the subsidiaries already paid Missouri franchise tax based on the value of their property and assets in Missouri and that these items were thus not included in the franchise tax base of the Illinois parent company.  Id. at 607.  

B.  Threshold for Entitlement to Apportion


As a threshold issue, this case involves the same statutory language at issue in Union Electric, which did not apply in Household Finance:  “If such corporation employs a part of its outstanding shares in business in another state or country[.]”  Section 147.010.  To that extent, therefore, Union Electric, 222 S.W.2d 767, is the more apposite case.
  In Union Electric, the court held that by owning all the shares of stock of the Illinois subsidiaries, Union Electric employed a part of its own outstanding shares in business in another state.  Id.  The franchise tax is not a tax upon property, but is an excise tax levied upon the right of the corporation to transact business in the state.  Id. at 769.  In order to arrive at the tax, the legislature has provided that the tax of a Missouri corporation shall be based on the par value of its outstanding shares and surplus.  If such corporation employs a part of its outstanding shares in business in another state, the legislature has provided an apportionment formula based on the property and assets employed in this state over the property and assets everywhere.  Under the court’s holding in Union Electric, id., Union Electric was in effect employing a part of its outstanding shares in business in another state by having a subsidiary in that state.  


Addressing this threshold issue, we do not believe that Tubular employs a part of its outstanding shares in business in another state.  Tubular is an investment holding company.  It is headquartered in Missouri, and the stipulated record does not show that it has offices in any other state.  Tubular is engaged in making investments.  It does so from its Missouri location.  The stipulated record does not show that Tubular does business in any other state; in fact, the record shows that Tubular files franchise tax returns in no state except Missouri.  The apparent intent of the apportionment provisions of section 147.010 is to apply to situations in which a corporation 

does business in more than one state.  Tubular does not do business in any other state, as demonstrated by the fact that it files franchise tax returns in no other state except Missouri.  This case is distinguishable from Union Electric, where the parent corporation apparently owned 100% of the stock of the Illinois subsidiaries and thus had a degree of control over those subsidiaries such that the court regarded it as employing a portion of its own outstanding shares in business in another state.  Because Tubular does not employ a portion of its outstanding shares in business in another state, it need not compute the proportion of its outstanding shares employed in business in this state; it employs 100 percent of its outstanding shares in business in Missouri.  

C.  Application to Particular Assets 


Tubular argues that by investing in municipal bonds of other states, it employs a part of its outstanding shares in business in another state and that such investments are not property and assets employed in this state for purposes of the apportionment fraction.  First, as we have already stated, Tubular does not employ a part of its outstanding shares in business in another state.  Therefore, it is not entitled to apportion for purposes of the franchise tax.  Second, we are not convinced that its investments are not “property and assets employed in this state.”  Tubular is an investment holding company.  It conducts its investment operations from its Missouri location and has no other business locations in other states.  The taxpayer has the burden of proof to show that it is not liable for the tax assessed.  Section 621.050.1.  Tubular made an investment from its Missouri location and received a return on that investment at its Missouri location.  The holding of Union Electric, which involved ownership of stock in a subsidiary doing business in another state, does not stretch this far.  Tubular did not employ its property and assets in another state merely by investing in municipal bonds.


Similarly, Tubular’s attribution of preferred stocks as non-Missouri property or assets is unreasonable.  Tubular has not shown that these companies were subsidiaries or that it somehow had a controlling interest in them.  Union Electric, which involved wholly-owned subsidiaries, does not apply to these facts.  Like the investment in municipal bonds, Tubular made an investment in the stocks from its Missouri location and received a return on that investment at its Missouri location.  Tubular did not employ a part of its outstanding shares in business in another state, nor did it show that its property and assets were not employed in this state.  


As to the long-term investments, the record contains scant information as to the nature of these investments.  Although Love Apartments would apparently involve an interest in real property, Tubular has failed to show the nature of its investment and interest in those apartments.  The same is true of FCI Venture.  There is no information in the stipulated record as to the nature of that business.  The burden of proof is on the taxpayer, section 621.050.2, and any uncertainty must be borne by the taxpayer.  Dick Proctor Imports v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  Tubular has failed to show that it employed a part of its outstanding shares in business in another state or country, or that its property and assets were not employed in this state. 


In summary, Tubular was not entitled to apportion its income on its Missouri franchise tax returns for 1996 through 1998.  Its income was wholly attributable to Missouri.  

D.  The Secretary’s Regulation 


The Secretary’s Regulation 15 CSR 30-150.170(E), effective March 30, 1996, provided that a corporation having assets employed both within and without Missouri should calculate the percentage of its assets attributable to Missouri on lines 3a through 3d and 4 of the franchise tax form.  The regulation and forms provided for the attribution of accounts receivable, inventories, 

and land and fixed assets, but no other assets, to Missouri and “Everywhere” for purposes of computing an apportionment percentage (Missouri accounts receivable, inventories, and land and fixed assets divided by “Everywhere” accounts receivable, inventories, and land and fixed assets).  The auditor found that Tubular failed to attribute its trade accounts receivable to Missouri and that all of its assets were attributable to Missouri.  Although Tubular had land and fixed assets, they were undisputedly attributable to Missouri.  It had no inventories.  Because Tubular did not employ part of its outstanding shares in business in another state or country and 100% of its assets were attributable to Missouri, we reach a result consistent with the regulation.  

II.  Prior Approval by Secretary of State

  
Tubular argues that it had prior approval from the Secretary of State to use an alternative method of apportionment for 1996 through 1998, in accordance with the Secretary’s Regulation 15 CSR 30-150.170(2)(E)4, effective March 30, 1996.  That regulation provided:  

A corporation may, upon approval by the secretary of state and for good cause shown, use an alternate method of apportionment that fairly reflects the “proportion of its entire outstanding shares and surplus that its property and assets employed in this state bears to all its property and assets wherever located” (section 147.010, RSMo).  

The regulation provided for apportionment if a corporation had accounts receivable, inventories, and/or land and fixed assets both within and without Missouri.


Even if the Secretary gave approval to Tubular’s method of apportionment for 1993 through 1995, nothing in the regulation prohibits the Secretary from withholding that approval for later tax years.  Tubular had no written approval entitling it to employ an alternate method of apportionment for the years at issue.  An auditor for the Director and the Secretary conducted an audit and concluded that Tubular was not entitled to employ an alternate method of apportionment. 

Further, this Commission renders the ultimate administrative decision.  J.C. Nichols, 796 S.W.2d at 20.  We exercise de novo review and may take any action that the underlying agency could have taken.  Id.  We have concluded that Tubular is not entitled to apportion for the tax periods in question.    

Summary


We conclude that Tubular is liable for Missouri franchise tax for 1996 through 1998 as the Director assessed.  Interest applies to the unpaid liability as a matter of law.  Section 147.120.3.  Because the Director abated penalties, Tubular is not liable for penalties.  


SO ORDERED on March 3, 2003.



________________________________



KAREN A. WINN



Commissioner

	�The amounts were identical other than the fact that the refunds were not rounded to the nearest dollar.  


	�Exhibit M, page 29, shows gems ($17,684.10) as a Missouri long-term investment and Love Apartments ($555,000) as an Arkansas investment for 1995, which would apply to the franchise tax for year 1996.  An exhibit to the 1993 and 1994 amended returns shows FCI Venture as an Illinois investment.  (Ex. A, at 7, 41.)  FCI Venture is shown on Exhibit M, page 29, as $58,553.45 for 1995, but a state is not designated.  An exhibit to the 1993 amended return shows John Dillion as a Missouri investment.  (Ex. A, at 7.)  John Dillion is shown on Exhibit M, page 29, as $1.00 for 1995, but a state is not designated.  





	�Exhibit M, page 29, shows gems ($17,684.10) as a Missouri long-term investment and Love Apartments ($555,000) as an Arkansas investment for 1996 (which would be reported on the 1997 franchise tax return).  FCI Venture and John Dillion are shown on Exhibit M, page 29, as $0 for 1996 (which would be reported on the 1997 franchise tax return).  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Under the current version of section 147.010.1, a foreign corporation engaged in business in Missouri is subject to the provisions of that section, as is every corporation organized under Missouri law.  


	�The stipulated record does not show if Tubular made its investments through some sort of broker or investment advisor.  Such information could be relevant in determining where its property and assets are employed.  





PAGE  
16

