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DECISION


We find that John S. Thatcher’s peace officer certificate is not subject to discipline for gross misconduct indicating an inability to function as a peace officer for shooting a fleeing suspect.

Procedure


On September 11, 2002, the Director of the Department of Public Safety (Director) filed a complaint alleging that there is cause to discipline Thatcher’s peace officer certificate.  We held a hearing on April 16, 2003.  Assistant Attorney General Theodore Bruce represented the Director.  John J. Pawloski, with Evans & Pawloski, LLC, represented Thatcher.  The matter became ready for our decision on September 4, 2003, the date the last brief was due.

Findings of Fact

1. Thatcher is licensed as a peace officer.

2. At all relevant times, Thatcher was employed by the Ste. Genevieve County Sheriff’s Department.

3. On October 26, 2000, Narcotics Investigator Donald Crump was investigating Dennis Wampler, who lived on Mill Creek Road off of Route B in Ste. Genevieve County.  Wampler was suspected of manufacturing methamphetamine.  The police had received information from a confidential informant, an ex-police officer who lived next door to Wampler.

4. On October 26, 2000, Crump and Task Force Officer Lance White went to Wampler’s home.  Wampler was there with Ladonna Mead and Gary Powell.  When the officers first visited Wampler, they did not identify themselves, but posed as deer hunters looking for a place to hunt.  Actually they were hoping to see enough to enable them to get a search warrant.

5. The officers observed Wampler and Mead place a .22 rifle in a Mercury Cougar (the Mercury) and drive away.  The officers did not know Powell’s location.

6. The officers got the search warrant and requested assistance from the Ste. Genevieve Sheriff’s Department.  Deputies Henslee and Thatcher, with the Sheriff’s Department, were informed that there was a weapon in the Mercury with Wampler and Mead.

7. Henslee gave Thatcher a .12 gauge shotgun that was issued to Henslee.  The shotgun’s barrel was rusty.  The shotgun’s forearm was very loose and not securely attached to the forearm tube assembly.  Thatcher had not used this shotgun before this date and had not been trained on the use of a shotgun for six to eight years.  

8. The shotgun Thatcher was using was loaded with two different types of ammunition, buckshot and slugs.  In a regular shotgun shell, there are small particles in a “wad” and when the shotgun shoots the wad, the pellets stay in a pattern.  A slug is a solid chunk of lead.
  A shotgun shell casing encased in slugs can split or fragment upon hitting something.

9. The ammunition issued to Thatcher was six to eight years old.

10. Thatcher was familiar with Wampler from a traffic stop.  Thatcher knew that Wampler was considered “one of the largest drug dealers in Ste. Genevieve County.”

11. At approximately 7:00 p.m. on October 26, 2000, Crump and White returned to Wampler’s home.  Deputies Henslee and Thatcher were already there.  At that time, it was getting dark, and there was a “dusk to dawn” light on.  The terrain was uneven, with grass approximately one foot tall.

12. Thatcher saw ingredients used for making methamphetamine in a burn pile.

13. A short time after Thatcher arrived, Deputy Henry Griffin and Deputy Angela Marie Rancilio joined him.  They were told that the suspects might return and that the officers should pursue them if they tried to escape.  Crump told the sheriff’s officers to arrest Wampler and Mead if they returned.

14. Rancilio concealed herself near a metal building.  Griffin was at the corner of the building, and Thatcher was behind some shrubs.

15. Rancilio and Griffin were unaware that Wampler and Mead had a weapon in the Mercury.

16. The officers were issued walkie talkies to communicate with each other, but it was difficult to hear through them.  They wanted to use the walkie talkies because Wampler had a police scanner.

17. Crump and White forcibly gained entrance into the house.  They found a methamphetamine lab.  Henslee entered the house to assist in breaking down the lab.  

18. Methamphetamine preparation creates a very volatile environment; there can be an explosion in dismantling a lab.

19. The Mercury pulled up and parked near the house.  Wampler was driving.  Mead got out of the Mercury.

20. The three officers had their weapons ready to fire.  Rancilio and Griffin were carrying .9 millimeter Ruger handguns.  Thatcher was armed with the shotgun.

21. The officers announced that they were from the Sheriff’s Department.  Mead dove head first into the Mercury, and it accelerated while the passenger door was not yet closed.

22. The Mercury drove away from the officers, dislodging rocks and dirt on the gravel road as it sped away.  Rancilio turned to get a patrol car in order to pursue the suspects.

23. Thatcher saw that Mead’s head was down and that her arms began to raise.  He squatted and fired a shot at the tire.  The Mercury slowed, but then raced the engine.  Thatcher stood up and fired a second shot at the tire.  The shots were fired within a few seconds of each other.  The first round was a double 00 buckshot, and the second was a slug back-up.

24. In the house, the officers heard a vehicle pull up, people yelling, and the vehicle accelerate.  Crump and Henslee heard two gunshots.

25. The slug struck the Mercury’s left back window, hit the seat belt casing box and split into the back of Wampler’s head.

26. The Mercury slowed after the second shot, rolled over to the side of the road and stopped.

27. Rancilio heard two shots, but proceeded to the patrol car and drove after the suspects.  Griffin saw Thatcher fire the shots, and also pursued the suspects.  Henslee came out of the house and pursued the suspects in his patrol car.

28. Rancilio saw the Mercury stopped and approached from the passenger side.  Thatcher detained Mead as she was getting out of the car.  Rancilio took Mead away from the Mercury and stayed with her.

29. Griffin approached the passenger side, then went to the driver’s side of the Mercury where he found Wampler dead.  Henslee also saw Wampler dead in the front seat.  The back window was shattered.  There was a .22 rifle leaning against the passenger seat and the console.  The rifle had an empty casing in the chamber.

30. Wampler was pronounced dead at 7:49 p.m.  He died from two large shotgun wounds to the back of his head.  His body tested positive for amphetamines and marijuana.

31. The autopsy report on Wampler states:

The deceased was shot once.  There are two gaping defects in the right posterior skull, without any evidence of soot or powder tattooing, and the appearance of the wound suggests the possibility of an intermediary target.  The shotgun slug damaged the cerebellum, and partially transected the brainstem, as well as perforated the right cerebral hemisphere, resulting in death.  The main body of the shotgun slug, as well as multiple larger fragments were recovered.

32. There was a hole in the Mercury’s left rear tire, and the tire was flat.  There was a small hole in the back bumper.

33. A gun powder residue test checks to see if a person has gunshot residue on his or her hands, which is consistent with shooting a gun.
  The test performed on Wampler at the autopsy was inconclusive as to whether he had fired a weapon.  A gun powder residue test performed on Thatcher was also inconclusive.  Gun powder residue tests are often inconclusive for shotguns or rifles.
  No test was performed on Mead.

34. Mead pled guilty to felony possession.  A charge of felony manufacturing against her was dropped.

Objections Taken with Case


The Director sought to admit Exhibit 1, Wampler’s death certificate, and Thatcher objected.  We stated that we would consider his objections with the case.  Thatcher made no further argument about the exhibit, and we see no reason to reconsider our decision to admit it.


Thatcher’s attorney asked the Director’s witness, Mark Scott Dochterman, the following:

Q:  I’m asking do you have documentation of your interview with Deputy Thatcher that indicates during that interview you asked him the specific question of whether or not he observed Ms. Mead either brandishing a weapon or mannerisms consistent with brandishing a weapon?

A:  In this report, no.  Possibly in my notes I might have.

Thatcher’s attorney then moved to strike any reference to what may have been contained in notes.  We grant the motion to strike, although we note that the witness did not testify about the content of his notes other than to say he did not know if the notes might have this information.


Thatcher sought to question a witness based on a report of a conversation between Mead and an officer who was not present at the hearing.  The Director objected on the basis that it was hearsay and irrelevant.  We took the objection with the case and allowed Thatcher to cross-examine the witness using this document.
  We then ruled on the objection, allowing the evidence.
  Upon reconsideration, we affirm that ruling, although we note that the relevance of the evidence is slight.
Conclusions of Law


We have jurisdiction to hear this case.  Section 621.045.
  The Director has the burden of proving that Thatcher has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director argues that there is cause for discipline under § 590.135.2(6), which authorizes discipline for “gross misconduct indicating inability to function as a peace officer.”  The Director argues that Thatcher committed gross misconduct when he fired his shotgun at 

the Mercury.  In the alternative, the Director argues that there is cause for discipline under 

§ 590.080.1(2) and (3), RSMo Supp. 2002.


We apply the substantive law in effect when Thatcher committed the conduct.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo. 1984).

Constitutional Argument


Thatcher argues that we cannot apply § 590.135 because it no longer exists.  We believe that we must apply § 590.135 as discussed above.  He also argues that we cannot apply § 590.080, RSMo Supp. 2002, to discipline his license because it would violate the ex post facto prohibition in the U.S. Constitution.  This Commission does not have authority to decide constitutional issues.  Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999);  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  We have no authority to declare a statute unconstitutional.  State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69 (Mo. banc 1982).  The issue has been raised and may be argued before the appeals tribunals if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).

Cause for Discipline


The Director argues that Thatcher committed gross misconduct indicating an inability to function as a peace officer because he used deadly force in an attempt to stop a fleeing felon when he should not have done so.  The Director cites Tennessee v. Garner, 471 U.S. 1 (1985), for the proposition that there must be fear of immediate danger to self or others before a police officer is justified in using deadly force.  Thatcher counters by citing to other cases in which courts have held that the use of deadly force is reasonable in the particular situation.  We note that these cases, as well as many of the cases cited later in this decision, are based on the 4th Amendment to the U.S. Constitution, not Missouri’s § 590.135.  The courts analyze whether the police officer’s conduct was “reasonable” or “unreasonable” to the extent that it violated the suspect’s fourth amendment right to be free from unreasonable searches and seizures.


We infer that the Director’s argument is that Thatcher engaged in gross misconduct if he used deadly force unreasonably, in violation of constitutional standards.  Thus, we must engage in a two-step analysis:  (1) Was Thatcher’s conduct reasonable under constitutional standards; and if not, (2) Was his conduct gross misconduct indicating an inability to function as a peace officer under Missouri law?

Thatcher’s Conduct

A.  Aiming at the Tires


Thatcher argues that his conduct is not gross misconduct because he aimed at the Mercury’s tires rather than at an individual and did not intend to harm anyone.  However, case law does not appear to make a distinction based on where the weapon was aimed.  In Bryant v. State, 541 S.E.2d 80 (Ga. App., 2000), the court upheld a conviction for involuntary manslaughter even though the defendant, who was the chief deputy sheriff, aimed the gun at the tires, did not intend to shoot the victim, and believed the force was necessary.  The court found 

that the jury was authorized to find that the defendant tried to stop the truck in an unlawful manner that amounted to gross negligence.  Id. at 82.  In State v. Olsen, 760 P.2d 603 (Ariz. App., 1988), the court found that Olsen was not justified in using what it characterized as “deadly physical force” to stop fleeing felons.  Id. at 605.  In that case, the defendant had attempted to shoot the tires of the fleeing vehicle and instead shot and killed a woman across the street.


Thatcher cites Kuha v. City of Minnetonka, 328 F.3d 427 (8th Cir. 2003), for the proposition that the fragmentation of the slug that killed Wampler was a more unpredictable occurrence than the cause of death in Kuha, and that the shooting should thus not be considered the use of deadly force.  However, the discussion of unpredictability in Kuha was in reference to the court’s finding that a police dog is not considered an instrument of deadly force.  Id. at 435.  All other cases cited in this opinion conclude that shooting a gun, even if not aiming to kill, constitutes the use of deadly force.

 
Therefore, at least in the constitutional analysis, the emphasis is on whether the use of the weapon was justified in this case.  Regardless of where Thatcher was aiming his shotgun or his intentions, we must look at whether it was reasonable for him to fire the shots.


This same argument refutes Thatcher’s assertions that he cannot be guilty of gross misconduct because he was given a faulty weapon that he was untrained to use.  The question remains whether Thatcher should have fired at the fleeing suspects at all, even if a faulty weapon in any way caused him to shoot not the tires as he intended, but the driver.

B.  Use of Deadly Force

Constitutional Standard


The Director cites Tennessee v. Garner, 471 U.S. 1 (1985).  In that case, a police officer shot a fleeing suspect who was trying to climb over a fence.  The suspect was a young man who 

was clearly unarmed and who was a suspect in a burglary.  The court found a Tennessee statute unconstitutional in that it authorized the use of deadly force against any felony suspect regardless of the circumstances.  The court stated:

The use of deadly force to prevent the escape of all felony suspects, whatever the circumstances, is constitutionally unreasonable.  It is not better that all felony suspects die than that they escape.  Where the suspect poses no immediate threat to the officer and no threat to others, the harm resulting from failing to apprehend him does not justify the use of deadly force to do so. . . .  Where the officer has probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or to others, it is not constitutionally unreasonable to prevent escape by using deadly force.  Thus, if the suspect threatens the officer with a weapon or there is probable cause to believe that he has committed a crime involving the infliction or threatened infliction of serious physical harm, deadly force may be used if necessary to prevent escape, and if, where feasible, some warning has been given.

Id. at 9-10.


All courts agree that this type of case is very dependent on the particular facts and circumstances surrounding the officer’s conduct.  In Vaughan v. Cox, 2003 WL 22025451 (11th Cir. August 29, 2003), the court denied a police officer’s motion for summary determination, finding that a jury could decide that an officer’s conduct was unreasonable when he shot the passenger in a fleeing vehicle.  In Vaughan, the Sheriff’s Department received a report that a red pickup had been stolen.  Deputy Cox saw and pursued the truck.  He placed his patrol car in front of the suspect’s car and slowed down.  The truck rammed into Cox’s patrol car.  The suspects accelerated, and Cox repositioned his car behind the truck.  The suspects accelerated to 80-85 mph.  Cox fired three rounds into the truck without any verbal warning.  Cox planned to disable the driver or the truck, but instead hit the passenger, Jerry Vaughan.  The court stated:

We conclude that a reasonable jury could find, under Vaughan’s version of the facts, that Deputy Cox’s use of deadly force to apprehend Vaughan and Rayson was unconstitutional.  Genuine 

issues of material fact remain as to whether Vaughan and Rayson’s flight presented an immediate threat of serious harm to Cox or others at the time Cox fire the shot that struck Vaughan.  Based on Vaughan’s version of the events, it is not clear that Cox had probable cause to believe that [another officer] or Cox were in immediate danger from the suspects at the time of the shooting.  Nor does the record reflect that the suspects had menaced or were likely to menace others on the highway a the time of the shooting. . . .  Thus, under this version of the facts, when Deputy Cox discharged his weapon, he simply faced two suspects who were evading arrest and who had accelerated to eighty to eighty-five miles per hour in a seventy-miles-per-hour zone in an attempt to avoid capture.  Under such facts, a reasonable jury could find that Vaughan and Rayson’s escape did not present an immediate threat of serious harm to Cox or others on the road.

Id. at 4.


In Haugen v. Brosseau, 339 F.3d 857 (9th Cir. 2003), the court denied a motion for summary determination, finding that genuine issues of fact existed as to whether a police officer acted reasonably in shooting a fleeing suspect in the back.  Officer Rochelle Brosseau was attempting to pick up Kenneth Haugen on a felony no-bail warrant for drug and other offenses.  After fleeing from the police and hiding around the neighborhood, Haugen got into his Jeep and tried to start it.  Brosseau broke the window with her handgun and tried to reach in the car to get the keys.  As he started to pull away, Brosseau shot him in the back.  He drove away, but stopped later and was apprehended.  Brosseau stated that she knew of Haugen’s criminal history.  She said that she saw Haugen reach below the seat of the Jeep, and she thought he might be reaching for a weapon.  She also expressed concern that he would injure officers or other people in the area by fleeing in the Jeep.


The court stated that “the mere fact that a suspect possesses a weapon does not justify deadly force.”  Id. at 863.  The court also discounted the officer’s knowledge of Haugen’s past history, finding that this was insufficient to support the use of deadly force.  Concerning the 

possibility of a weapon, the court noted that there were no reports that Haugen was armed, and stated:

“[A] simple statement by an officer that he fears for his safety or the safety of others is not enough; there must be objective factors to justify such a concern.”  Deorle v. Rutherford, 272 F.3d 1272, 1281 (9th Cir. 2001).  Movements by a suspect are not enough to justify deadly force if, in light of the relevant circumstances, those movements would not cause a reasonable officer to believe that the suspect was reaching for a weapon.  In support of her stated fear that Haugen was reaching for a weapon, Brosseau has cited no objective factors other than her stated observation that he dove forward and appeared to be reaching for something.  Construing all of the relevant facts and circumstances and drawing all reasonable inferences in Haugen’s favor, as we must on a motion for summary judgment, we conclude that Brosseau has not demonstrated an objectively reasonable fear about a potential weapon that would justify her use of deadly force.

Id. at 865.  The court also found that Brosseau did not need to shoot Haugen in order to avoid a high speed chase.


In Wilson v. City of Des Moines, 293 F.3d 447 (8th Cir. 2002), the court denied officers’ motion for summary determination.  The officers had pursued a suspect they believed to be armed.  They stopped him, and he would not show them his hands.  He turned around to face the officers, and they shot him seven times.  He was not armed.  The court pointed to factors in dispute that would affect the reasonableness of deadly force, such as an unlit field, and the suspect’s conduct, which would be consistent with a person carrying a concealed weapon. 


In Billingsley v. City of Omaha, 277 F.3d 990 (8th Cir. 2002), the court refused to overturn a verdict that a police officer was reasonable in using deadly force against a fleeing burglary suspect even though the officer did not observe a weapon and the suspect was found to be unarmed.  The court focused on the fact that the suspect had a purse in one hand, and the officer could not see the other hand.  The officer had issued several warnings, and the suspect turned as though to draw a weapon.


In Thompson v. Hubbard, 257 F.3d 896 (8th Cir. 2001), the court held that an officer’s use of force was not excessive.  In that case, Officer Bryan Hubbard responded to a report of shots fired and suspects fleeing on foot from an armed robbery in Pine Lawn, Missouri.  Hubbard approached Thompson, a man fitting the description of one of the suspects.  Thompson ran away, and Hubbard pursued him.  Thompson “got up from the ground, looked over his shoulder at Hubbard, and moved his arms as though reaching for a weapon at waist level.”  Id. at 898.  Hubbard yelled for Thompson to stop, but Thompson continued to move.  Hubbard shot Thompson, who was unarmed.  The court found that Hubbard’s conduct was reasonable, stating:  “An officer is not constitutionally required to wait until he sets eyes upon the weapon before employing deadly force to protect himself against a fleeing suspect who turns and moves as though to draw a gun.”  Id. at 899.


In Dudley v. Eden, 260 F.3d 722 (6th Cir 2001), the court found that Officer Eden’s conduct was reasonable when he shot a suspect in a bank robbery.  The suspect, Daniel Dudley, fled the bank in a stolen car.  The police dispatcher relayed information to Eden that the suspect had not displayed any weapons.  Eden saw the suspect drive away and heard shots fired from other police officers.  Eden testified that Dudley rammed his car and that Eden could not see Dudley’s hands.  Eden shot Dudley, who was not armed.  The Court looked at factors such as the bank robbery, Dudley’s refusal to comply with the policemen’s orders, his attempt to evade arrest, and his reckless driving, and found that Eden’s conduct was reasonable.  Id. at 727.  The court stated, “Given Officer Eden’s precarious position and the uncertainty of this rapidly evolving situation, no jury could find that Officer Eden’s fear and his use of force were unreasonable.”  Id.


In Smith v. Freland, 954 F.2d 343 (6th Cir. 1992), the court held that the police officer, Officer Schulcz, acted reasonably in using deadly force.  The court stated:

The “reasonableness” of a particular use of force must be judged from the perspective of a reasonable officer on the scene, rather than with the 20/20 vision of hindsight. . . . The calculus of reasonableness must embody allowance for the fact that police officers are often forced to make split-second judgments – in circumstances that are tense, uncertain, and rapidly evolving – about the amount of force that is necessary in a particular situation.

Id. at 346-47 (quoting Graham v. Connor, 490 U.S. 386, 396-97 (1989)).  In Freland, the police officer shot a motorist who fled from capture at speeds over 90 mph, maneuvered past several police attempts to stop him, and crashed into a police car.


In finding that Schulcz’ conduct was reasonable, the court looked to the potential of danger, not just to the police officer, but to others, and stated:

Officer Schulcz could reasonably believe that Mr. Smith could escape the roadblock, as he had escaped several times previously.  In any event, Mr. Smith had freed his car from Officer Schulcz’ attempted blockade, and was undoubtedly going to escape from Officer Schulcz, if not the entire police force.  Had he proceeded unmolested down Woodbine Avenue, he posed a major threat to the officers manning the roadblock.  Even unarmed, he was not harmless; a car can be a deadly weapon.  Finally, rather than confronting the roadblock, he could have stopped his car and entered one of the neighboring houses, hoping to take hostages.  Mr. Smith had proven he would do almost anything to avoid capture; Officer Schulcz could certainly assume he would not stop at threatening others.

Id. at 347 (citations omitted).  The court found that the officer’s conduct was reasonable even though there was testimony that his actions may have violated the city’s policies regarding the use of force, stating that the case in question was not based on whether Schulcz should be disciplined by his local force, but whether his actions violated the constitution.


As the court cases indicate, we must look carefully at the facts in this case to determine whether Thatcher’s conduct is reasonable.  He testified that he knew that there was a gun in the Mercury.  He knew Wampler’s reputation and the crime of which he was accused.  Haugen tells us that this is not enough to justify the use of deadly force.  Several of the cases cited above 

place emphasis on a suspect’s suspicious movements that would give the officer reason to believe that the suspect was armed and was about to reach for the weapon.  Such behavior includes failure to show his hands (Dudley), having a purse in one hand when the officer could not see the other hand (Billingsley), and moving in a way consistent with reaching for a weapon and turning towards the officer (Thompson).


Thatcher argues that he observed similar conduct when Mead dove into the car and then raised her arms.  The Director argues that this is a fabrication after the fact because Thatcher never mentioned it in earlier reports.  Thatcher’s assertion that Mead may have fired a weapon is without any basis in evidence.


Based on the circumstances in this case, we believe that Thatcher intended to shoot at the tires of the Mercury.  He did not intend to kill Wampler.  We do not believe that Thatcher had probable cause to believe that the suspects posed a threat of serious physical harm to him or to others.  This was not a crowded city street in which a suspect’s erratic driving could be a serious threat.  This was a country gravel road, and the suspects had a head start in escaping.  There was no reason to believe that the confidential informant was in any danger at that moment.  It is more likely that the suspects were more interested in fleeing from the police than in shooting anyone.  We believe that Thatcher thought it was appropriate to shoot at the tires of the Mercury to stop the fleeing suspects, but, absent evidence of immediate danger to Thatcher or to others, we find that it was not reasonable.


We find that Thatcher’s conduct does not meet the Constitutional standard set by courts in that it was not reasonable for him to fire upon the fleeing felon because he was not in immediate fear for his own safety or the safety of others.

Gross Misconduct


In the present case, the Director provides no testimony as to any professional standard at the state or local level, but relies on the courts’ constitutional definition of “reasonable” to determine whether Thatcher’s conduct is gross misconduct indicating an inability to function as a peace officer.  We have previously defined misconduct  as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


Whether or not Thatcher willfully killed Wampler, he intentionally fired his weapon at the fleeing suspects, and harm resulted.  If we found that Thatcher’s conduct was reasonable, we would not find that he committed gross misconduct indicating an inability to function as a peace officer.  The more difficult question, having found that his actions were not reasonable, is whether, as a consequence, we may find that Thatcher committed gross misconduct under § 590.135.


“A city can certainly choose to hold its officers to a higher standard than that required by the Constitution without being subjected to increased liability under § 1983.”  Freland, 954 F.2d at 347.  Missouri could choose to hold its officers to a higher standard as well.  However, proving that a police officer violated § 1983 – violated the suspect’s fourth amendment right to 

be free from unreasonable searches and seizures – is not the same as proving that he or she committed gross misconduct indicating an inability to function as a peace officer.


We first analyzed whether Thatcher’s conduct was reasonable under the constitutional standard and found that it was not.  But we cannot make the leap that the Director asks us to make – that this conduct is gross misconduct.  The Director has made it very difficult to decide this case because he has provided no link in the form of case law or expert testimony between the reasonableness standard in constitutional cases and the gross misconduct standard we need to find in order to impose discipline.  To meet his burden of proof, the Director could have provided testimony that violating the constitutional reasonableness standard constitutes gross misconduct and renders the officer incapable of functioning as a peace officer.  No such proof was offered.


Instead, we must look to other Missouri cases for guidance.  In Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891 (Mo. App. W.D. 2001), the court addressed the standard for “misconduct,” as found in the Missouri gaming statutes.  Under § 313.812.14(9), a gaming licensee could be disciplined for “misconduct . . . in the performance of the functions or duties regulated by sections 313.800 to 313.850.”  The court adopted the definition of misconduct utilized by the Missouri Supreme Court in In re Baber, 847 S.W.2d 800, 806 (Mo. banc 1993) and In re Conard, 944 S.W.2d 191, 201 (Mo. banc 1997), as “transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is willful in nature.”  The court went on to set forth its own definition of “willful.”

“Willful” is defined as “proceeding from a conscious motion of the will; . . . deliberate.  Intending the result which actually comes to pass; . . . intentional, purposeful; . . . done with evil intent, or with bad motive or purpose, or with indifference to the natural consequences, unlawful. . . . “  BLACK’S LAW DICTIONARY 1599 (7th ed. 1999).

Grace, 51 S.W.3d at 900.  In other words, the court found that not only must the bad act be intentional; the bad result must be intended.  Thus, unlike the courts in Bryant
 and Olson, we make a distinction based on where Thatcher was aiming his weapon.  If Thatcher had shot at and intentionally killed Wampler under the circumstances as set forth, this would be gross misconduct.  But aiming at the tires and accidentally killing Wampler, under these circumstances, is not gross misconduct indicating an inability to function as a peace officer.  The Director’s argument that Thatcher knew or should have known that firing a weapon under the circumstances was a wrongful act could support a finding that Thatcher committed a reckless act, but not a willful act with a wrongful intention.

Criminal Offense and Reckless Disregard 


Because Thatcher makes a constitutional argument against using either of the statutory grounds for discipline, we make our determination as to whether the conduct would be cause for discipline under 590.080, RSMo Supp. 2002, although we do not believe it applies.  Section 590.080.1, RSMo Supp. 2002, authorizes discipline if Thatcher:


(2) Has committed any criminal offense, whether or not a criminal charge has been filed;


(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]


The Director pled, but did not argue at the hearing or in his brief, that Thatcher committed crimes under § 569.120 (second degree property damage) and § 565.024 (involuntary manslaughter).  Section 569.120 provides that:


1.  A person commits the crime of property damage in the second degree if:


(1) He knowingly damages property of another[.]


Certainly, Thatcher knowingly damaged Wampler’s car.  However, § 569.130 provides a “claim of right” defense to the property damage crimes:


1.  A person does not commit an offense by damaging, tampering with, operating, riding in or upon, or making connection with property of another if he does so under a claim of right and has reasonable grounds to believe he has such a right.

No issue relating to whether Thatcher possessed the requisite mental state for second degree property damage, including a lack of defense thereto, was discussed at the hearing or in briefing.
  Therefore, we do not believe we have sufficient evidence to determine whether Thatcher committed the crime of second degree property damage when he damaged Wampler’s car.


However, because Thatcher’s mental state with respect to his killing of Wampler was squarely at issue during our hearing, the record does contain sufficient evidence for us to consider whether Thatcher could have committed the crime of involuntary manslaughter.  Section 565.024 provides that:


1.  A person commits the crime of involuntary manslaughter in the first degree if he:


(1) Recklessly causes the death of another person[.]

In order to determine whether Thatcher could be disciplined under either (2) or (3) of § 590.080, RSMo Supp. 2002, we must decide whether his conduct was “reckless.”  Section 562.016.4 defines recklessness for purposes of criminal liability:

A person “acts recklessly” or is reckless when he consciously disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard constitutes a gross 

deviation from the standard of care which a reasonable person would exercise in the situation.

We believe that Thatcher’s act in firing at the tires, when he did not fear for his personal safety or for the safety of others, showed reckless disregard for the safety of the fleeing suspects.  Thus, if we were charged with the task of finding cause for discipline under a statute that was not in existence when Thatcher committed the conduct, we would find cause to discipline his license under § 590.080.1(2) and (3), RSMo Supp. 2002.  We reiterate, however, that we do not believe we may apply that statute to this situation; thus, we do not find cause to discipline Thatcher’s certificate.

Summary


Because we judge his conduct under § 590.135.2(6), we find that Thatcher’s peace officer certificate is not subject to discipline for gross misconduct indicating an inability to function as a peace officer.


SO ORDERED on October 21, 2003.



________________________________



KAREN A. WINN



Commissioner

	�Tr. at 158.


	�Tr. at 172.


	�Tr. at 153.


	�Resp. Ex. A, at 5 (emphasis added).





	�Tr. at 100.





	�Id. at 103.


	�Tr. at 106.





	�Id. at 137.





	�Id. at 143.


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�We note that in Bryant, the jury found the police officer guilty of gross negligence, not gross misconduct.  Bryant, 541 S.E.2d at 82.


	�Section 569.130.2 places the burden of asserting a “claim of right” defense upon the defendant, but it seems illogical to do so in a proceeding in which the offense was not truly at issue.  We decline to find that Thatcher committed this crime when the Director essentially abandoned the claim and Thatcher therefore had no reason to present a defense against it.
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