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DECISION 


We conclude that Surreys on the Plaza, Inc. (Petitioner) is not liable for sales tax on the operation of horse-drawn carriage rides in the Country Club Plaza, either as a successor to the previous owner or for its own operation of the carriages, because it did not have a “place” of amusement, entertainment, or recreation.    

Procedure


Petitioner filed a complaint on March 26, 2002, challenging the Director of Revenue’s assessments of sales tax for June 1998 through June 2001.  


This Commission convened a hearing on the complaint on September 12, 2002.  James B. Deutsch and Marc H. Ellinger, with Blitz, Bardgett & Deutsch, LC, represented Petitioner.  Associate Counsel James L. Spradlin represented the Director.  The parties filed the last written arguments on February 20, 2003.  

Findings of Fact

Operation of the Business under Ldonna 

1. MJ Surrey’s Ltd. was registered with the State of Missouri in January 1992.  The business, operated by M.J. Ldonna and Marc Ashton, provided horse-drawn carriage rides on the Country Club Plaza in Kansas City, Missouri.  

2. Between the end of 1997 and the beginning of 1998, Ldonna was charged and found guilty of conspiring to commit murder.  At that time, the business became delinquent in Missouri sales tax and federal income tax.  The business forfeited certain assets to the IRS.  

Operation of the Business under the Ownership of Harbour
3. Harbour Wholesale, Inc., purchased the assets of the business and operated under the business name Surreys on the Plaza (Surreys) from June 1998 through April 2001.
  Harbour’s primary business was real estate.  Ed Becker operated Surreys on behalf of Harbour.  The purchase included a building at 4538 Troost.  

4. Becker did not conduct the business during June and July 1998 because he was in the process of obtaining operating permits from the City.   

5. Surreys offered horse-drawn carriage rides in the Plaza area in the City.  Surreys’ building was not within the area where it operated the carriage rides.  

6. Surreys sometimes collected money for the rides from a booth, which was a miniature carriage.  The City dictated the location of the booth, which changed from time to time, and Surreys transported it to the location set by the City. 

7. The rides operated on fixed routes from starting points fixed by the City.  

8. During the carriage rides, the drivers shared information regarding the history of the Plaza, sights, and places to shop and eat in the Plaza.  The businesses in the area thus received a benefit from the promotion of their shops and restaurants.    

9. Surreys did not collect sales tax on the carriage rides because Becker did not believe the rides were subject to sales tax.  

Sale of the Business to Petitioner
10. On March 17, 2001, Harbour and Becker entered into an agreement to sell the assets of the surrey business to Petitioner and Charles Allenbrand for $650,000.  Petitioner is a Missouri corporation with its place of business in Kansas City, Missouri. 
11. The sale included a building, 27 carriages, four sleighs, one “hay ride,” and 20 horses, but not all of the carriages and horses that Harbour owned.  Becker kept one carriage and two horses from the carriage business.  The agreement provided that the closing date would be April 27, 2001, or as soon thereafter as all documentation could be completed.  The agreement further provided that the sellers would not compete in the carriage business within five miles of the Plaza for five years after the closing of the contract.  

12. On March 22, 2001, Becker sent an e-mail to the sales/use tax e-mail address at the Missouri Department of Revenue, with the heading:  “Tours given by guides.”  The body of the message stated:  “Non Motorised [sic] Guided Tours Billed as Labor.  I want to know if this is correct not to charge tax.”  On March 23, 2001, the Department responded that a fee charged for non-motorized guided tours is not subject to sales tax.  

13. Allenbrand did not believe that the carriage rides were subject to sales tax.  Therefore, he did not withhold any sales tax from the purchase price of the business.  

14. Neither Surreys nor Petitioner operated any carriage rides in March, April, May, or June 2001, because the business was being sold and was in transition at that time.  (Tr. at 142-43.)

The Director’s Audit and Computations
15. The Director conducted an audit of the surrey business for the period June 1, 1998, through June 30, 2001, and concluded that the carriage rides were subject to sales tax. 

16. The auditor interviewed Becker, who indicated that the only information he had regarding gross sales was the city earnings tax information, and that he also had the contracts for his purchase of the assets.  In April 2001, the auditor received the contracts and a letter stating that Becker was still gathering the tax information, but the auditor never received anything further from Becker.  

17. After numerous attempts to contact Becker by phone, the auditor visited the address registered with the Missouri Secretary of State as corporate headquarters of Harbour.  The auditor found that this location was a used car lot.  The secretary at that location stated that she would have Becker contact the auditor.  Becker contacted the auditor, who stated that additional information was needed, but Becker stated that he had mailed all the information he had, and that he had sold the business.  

18. The auditor next contacted Allenbrand, who stated that he did not have any information regarding the financial status of Surreys prior to his purchase, and that he had no concept of the business or financial status prior to his purchase.  Allenbrand stated that he would make available any records for the time that he owned the business, but he never made any records available.  

19.  The Director made a determination not to subpoena Surreys’ earnings tax records from the City.  

20. The auditor initially reviewed the records of a competitor for the same time period and reached an estimated sales tax liability for the business of approximately $100,000, including interest and penalties. However, a supervisor instructed the auditor to use some other method of determining the sales tax liability.  

21. The City strictly regulates the operation of a carriage business.  A carriage business may operate no more than ten single-animal-driven, non-motorized sightseeing vehicles at any one time on authorized routes.  In addition, two team carriages, requiring two animals each, may be operated each Friday, Saturday, and Sunday during the month of December; December 24 and 31; and the first Friday, Saturday, and Sunday of the month of January.  Carriage horses shall not operate for more than six hours in any 24-hour period, and shall be rested a minimum of 15 minutes for every two hours worked.  Horses shall not be worked when temperatures exceed 95 degrees Fahrenheit or fall below five degrees Fahrenheit.  Carriages must return to the place of origin of the regularly scheduled tour between hires and may not cruise in search of patronage.  

22. Each year, the Plaza has a lighting ceremony of Christmas lights on Thanksgiving night.  The lights are on through New Year’s Day.  Therefore, the auditor determined that the carriages operated at 100 percent of the capacity allowed by the City during this time period.  The auditor determined that the carriages would likely operate at 50 percent of capacity during the month of November, due to holiday shopping.  The auditor determined that the carriages would operate at 30 percent of capacity during the months of January through October.  

23. The auditor made an anonymous call to the business to determine its operating hours and the length of the rides.  The party answering the phone indicated that the average ride duration was 30 minutes and that the hours of operation were:  

Sunday 
1:00 p.m. to 11:00 p.m.

Monday  
7:00 p.m. to 11:00 p.m.

Tuesday  
7:00 p.m. to 11:00 p.m.

Wednesday
7:00 p.m. to 11:00 p.m.

Thursday
7:00 p.m. to 11:00 p.m.

Friday
7:00 p.m. to 12:00 a.m.

Saturday
1:00 p.m. to 12:00 a.m.

24. Based on the hours of operation and the City’s regulation of the carriages, the auditor determined the average number of single-animal carriage rides per day when the business was operating at peak capacity:  


Day
Number of Rides
Revenues


Sunday
175
$4,375


Monday – Thursday
70
$1,750


Friday
87.5
$2,187.50


Saturday
187.5
$4,687.50

25. Based on the same factors, the auditor determined the number of two-horse carriage rides per day, based on a maximum of two carriages, when the business was operating at peak capacity:  


Wednesday/Thursday
14


Friday
17.5


Saturday
37.5


Sunday
35

26. The auditor determined that the cost per person for a sleigh ride was $10 for an adult and $5 for a child, resulting in an average cost of $7.50 per person.  The load limit for each sleigh was 30 people, resulting in an average cost per sleigh ride of $225 ($7.50 times 30 people).  The auditor thus determined that the estimated revenues from sleighs, when operating at peak capacity, were:  


Wednesday/Thursday
$3,150


Friday
$3,937.50


Saturday
$8,437.50


Sunday
$7,875.00

27. The auditor consulted Weatherbase.com and determined the average number of days that the business would be closed due to weather:  

Average number of rainy days                 53 days

Average number of 90+ days                   45 days

Average number of 5- days                      14 days

Average number of days closed               112 days

28. Based on the factors in Findings 21 through 27, the auditor prepared a spreadsheet of the revenue for each day in the audit period.  Because the auditor could not determine which days the business would have been closed due to weather, the auditor assumed that the business would be open five out of seven days per week throughout the audit period.  Based on these projections, the auditor determined that the gross receipts for the business during the audit period were $980,625.27.  

29. The Director assessed a total of $66,817.91 in sales tax and $16,536.76 in additions, plus interest, for the audit period against Petitioner as a successor for the unpaid sales taxes of Surreys for June 1998 through April 2001, and for its own liability for sales taxes for May and June 2001.

Sales Tax Computation
30. Harbour’s city earnings tax returns for Surreys’ business showed the following amounts of gross receipts from the business:  

January through December 1998
$64,860

January through December 1999
$39,400

September 1999 through August 2000

$47,320 

31. The following sales tax rates applied to the audit period:  

June 1998 through March 1999            6.6%

April 1999 through September 2000    7.1%

October 2000 through June 2001         6.6%

32. During 1999, Surreys, Inc., earned .049 percent of its income for the year during each of the months of January, March, April, May, June, July, and August.
  (Exs. 6-A, 6-B; Tr. at 140-41.)  During February 1999, Surreys, Inc., earned .073 percent of its income for the year.  (Exs. 6-A, 6-B; Tr. at 140.)  

33. From September 2000 through February 2001, Petitioner earned the following percentages of its annual income: 

September 2000      .049

October 2000          .049

November 2000      .122

December 2000       .366

January 2001           .049

February 2001         .073

34. Petitioner’s gross receipts for the following months of the audit period were:

January 1999
$1,931

February 1999
$2,876

March 1999
$1,931

Total
$6,738

April 1999
$1,931

May 1999
$1,931

June 1999
$1,931

July 1999
$1,931

August 1999
$1,931

Total
$9,655

September 2000
$2,476

October 2000
$2,476

November 2000
$6,164

December 2000 
$18,493

January 2001
$2,476

February 2001
$3,688

Total
$33,297

35. If Petitioner is liable for sales tax for the audit period, the amount of sales tax is $11,146:  

June 1998 through December 1998
$64,860 x .066 = $4,281

January 1999 through March 1999
$6,738 x .066 = $445 

April 1999 through August 1999
$9,655 x .071 = $686  

September 1999 through August 2000
$47,320 x .071 = $3,360

September 2000
$2,476 x .071 = $176

October 2000 through February 2001
$33,297 x .066 = $2,198

Total

$11,146
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Successorship


Section 621.050.2 provides in part:  

In any proceeding before the administrative hearing commission under this section the burden of proof shall be on the taxpayer except for the following issues, as to which the burden of proof shall be on the director of revenue:  

*   *   *

(2) Whether the petitioner is liable as the transferee of property of a taxpayer (but not to show that the taxpayer was liable for the tax)[.]

Section 144.150 provides:  


1.  If any person required to remit a tax levied hereunder or his successors shall sell all or substantially all of his or their business or stock of goods or shall quit the business, such person or successor shall file a final return under oath within fifteen days after the date of selling or quitting business.  

*   *   *


3.  Except as provided in subsections 4, 5 and 6 of this section, all successors, if any, shall be required to withhold sufficient of the purchase money to cover the amount of such taxes and interest, additions to tax or penalties due and unpaid until such time as the former owner or predecessor, whether immediate or not, shall produce a receipt from the director of revenue showing that the taxes have been paid, or a certificate stating that no taxes are due.  If the purchaser of a business or stock of goods shall fail to withhold the purchase money as provided in this section and remit at the time of purchase all amounts so withheld to the director to pay all unpaid taxes, interest, additions to tax and penalties due from the former owner or predecessor, the purchaser shall be personally liable for the payment of the taxes, interest, additions to tax and penalties accrued and unpaid on account of the operation of the business by the former owner and person.  


4.  The director of revenue shall, . . . upon written request, furnish within fifteen business days from the receipt of such request . . . to any owner, successor, secured creditor, purchaser, or in the case of a proposed purchaser if joined in writing by the owner, a statement showing the amount of taxes, interest, additions to tax or penalties due and owing or a certificate showing that no taxes, interest, additions to tax or penalties are due under this chapter[.]

(Emphasis added).  


Petitioner argues that the Director had the burden to prove not only that Petitioner purchased the business, but that Petitioner failed to withhold sales tax from the purchase price.  Harper v. Director of Revenue, 872 S.W.2d 481 (Mo. banc 1994).  The Director argues that the language added to § 144.150.3 since Harper (in boldface type above) eliminates the requirement that the Director show that a purchaser failed to withhold sales tax from the purchase price.  

However, the Director established that neither the seller nor the purchaser believed that the carriage rides were subject to sales tax; thus, there would have been no reason for Petitioner to withhold sales tax.  Therefore, the Director has made that showing, whether it is required or not.  


Petitioner also argues that because it did not purchase all of Harbour’s carriages and horses, it did not purchase substantially all of the “business or stock of goods” within the meaning of the statute.  We conclude that Petitioner need not have purchased all of Harbour’s horses and carriages to meet the terms of the statute.  The record shows that Petitioner purchased Surreys’ business, including a building and a substantial number of horses and carriages (all but one carriage and two horses).  Even though Harbour still owned two horses and one carriage after the sale, by the terms of the sale agreement, it could not use them in a carriage business on the Plaza.  Therefore, Petitioner purchased substantially all of Surreys’ business from Harbour.  


Petitioner argues that it has no liability because the Director failed to assess against its predecessor and has made no attempt to collect from the predecessor.  The record indicates that the auditor prepared a separate audit package for Surreys.  Although the record does not show whether the Director made assessments against Surreys or actually tried to collect against Surreys, § 144.150 does not make successor liability dependent on whether the Director made assessments or attempts to collect against the predecessor. 


Petitioner claims that it received from the Director a notice of “no tax due” and is therefore not liable for the unpaid taxes of Harbour.  Section 144.150.4.  However, the Department’s e-mail of March 23, 2001, cannot be regarded as a certificate of “no tax due” because it was only a response to a general inquiry to the Department and did not apply to the particular taxpayer or even specify the line of business.  


Therefore, Petitioner may be held liable as a successor if Surreys was subject to sales tax on the carriage rides.    

II.  Amusement, Entertainment or Recreation


Section 144.020.1(2) imposes the sales tax on “fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events.”  In Spudich v. Director of Revenue, 745 S.W.2d 677, 680 (Mo. banc 1988), the Supreme Court of Missouri offered the following definitions of the statutory terms: 

“Amusement” is defined as a “pleasurable diversion: entertainment.”  Webster’s Third New International Dictionary, 74 (1966).  “Entertainment” means “something that diverts, amuses, or occupies the attention agreeably.”  Id. at 757.  “Recreation” is “a means of getting diversion or entertainment.”  Id. at 1899.  

Petitioner argues that it offers guided tours, which are not amusement, entertainment, or recreation.  In Fostaire Harbor, Inc. v. Missouri Director of Revenue, 679 S.W.2d 272, 273 (Mo. banc 1984), which involved helicopter rides over historic sights in St. Louis, the Court held that a tour may be educational and also constitute entertainment or recreation.  See also Spudich, 745 S.W.2d at 681 (location need not be used exclusively for amusement, entertainment, or recreation).   The carriage rides were primarily a pleasurable diversion.  Any information given regarding shopping and restaurants simply added to the diversion.  To the extent that historical or educational information may have been given, this was incidental to the diversion, and, as in Fostaire, 679 S.W.2d at 273, the ride may be somewhat educational, but still constitute amusement, entertainment, or recreation.


We find this case very similar to Fostaire.  Id.  In that case, the taxpayer offered helicopter rides that began and ended at a barge moored in the Mississippi River, had planned courses lasting from five to 25 minutes, and provided “no unusual movements designed for thrills.”  Id.  Rejecting the taxpayer’s argument that the flights were not a form of amusement, entertainment or recreation, the Court held that “[h]elicopter flight tours come under a 

description of a place of amusement, and fees paid for such a tour are subject to sales tax.”  Id. at 273.  


This case is also similar to Lynn v. Director of Revenue, 689 S.W.2d 45 (Mo. banc 1985), where the taxpayer offered excursion sightseeing boat rides on the Missouri River in the Kansas City area.  Passengers were required to embark and disembark from the same point, which was in Missouri, and all admission fees for the excursions were collected in Missouri.  The Court found Fostaire, 679 S.W.2d 272, “directly on point,” and concluded that “[t]he object of the taxation in this case is the admission fee charged for a place of amusement or recreation.” Lynn, 689 S.W.2d at 48.  


Relying on Moon Shadow, Inc. v. Director of Revenue, 945 S.W.2d 436 (Mo. banc 1997), Petitioner argues that it does not operate a “place” of amusement.  Moon Shadow operated an inner tube rental business on the Current River.  Moon Shadow transported the customer and the inner tube to a “put-in” point, and the customer floated downstream to Moon Shadow’s location and returned the inner tube.  Moon Shadow had a building with a 26-room lodge, restaurant, and gift shop.  The Court held that a “place” is “a building or locality used for a special purpose.”  Id. at 437 (quoting WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1727 (1976)).  The Court held that the building was not a place of amusement because the amusement, entertainment, or recreation activities did not occur there, and the eight-mile stretch of river, owned and controlled mostly by the federal government, was not a locality used as a place of amusement, entertainment, or recreation.  Id.  The Court concluded that the inner tube fees were not subject to sales tax because there was no “place” of amusement, entertainment, or recreation.  Id.
   


But for Moon Shadow, we would find Fostaire and Lynn controlling.  Like the taxpayers in those cases, Surreys and Petitioner offered sightseeing rides.  However, we must give deference to Moon Shadow as the most recent decision of the Missouri Supreme Court.  We must give effect to the intent of the legislature as expressed in the plain wording of the statute.  Mary S. Riethmann Trust v. Director of Revenue, 62 S.W.3d 46, 48 (Mo. banc 2001).  As discussed in Moon Shadow, 945 S.W.3d at 437, the legislature used the term “place,” which is “a building or locality used for a special purpose.”  Even though the carriage rides were required to run on fixed routes from fixed locations, and even though Surreys sometimes collected money from a ticket booth, the carriage rides traveled through the Plaza, which was not a building or locality used for a special purpose.  The rides operated on streets owned and controlled by the City, not by the carriage businesses, just as the stretch of river at issue in Moon Shadow, was owned and controlled mostly by the federal government.  Under the reasoning of  Moon Shadow, the carriage rides are not subject to sales tax because the fees are not paid to a “place” of amusement.  Therefore, Petitioner cannot be held liable for sales taxes as a successor to Surreys, or for sales taxes for the period after the sale to Petitioner.

III.  Procedural Arguments


Petitioner argues that a portion of the assessments is barred by the three-year statute of limitations.  Section 144.220.3.  In the case of neglect or refusal to make a return, the three-year limitation does not apply.  Section 144.220.1; Hewitt Well Drilling & Pump Service v. Director of Revenue, 847 S.W.2d 795, 798 (Mo. banc 1993).  Because we conclude that Petitioner is not liable for sales tax, this point is moot.


Petitioner further argues that the assessment is void because the Director’s action is based upon a rule of general applicability, which should have been properly promulgated as a rule, and the Director has not promulgated such a rule.  Section 536.021.  Again, because Petitioner is not liable for sales tax, this point is moot.  However, we note that the assessments were based on

§ 144.150.3, and not upon any procedure that should have been promulgated as a rule.  

IV.  Amount of Sales Tax


Even though we have concluded that Petitioner is not liable for sales tax because no fee was “paid to, or in any place,” we have made findings regarding the tax liability if Petitioner were held subject to sales tax.  Our findings are based on the preponderance of the credible evidence.  In this calculation, we have relied primarily on the gross receipts reported on city earnings tax returns.  Because those returns do not cover all of the periods at issue, we have based findings for September 2000 through February 2001 on average annual gross receipts for the periods for which city earnings tax returns are in evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992). If the taxpayer does not provide sufficient data for us to precisely calculate the tax, "the Commission shall make as close an approximation as it can.  Doubt may be resolved against [the taxpayer] at whose door the uncertainty can be laid." Kansas City Power & Light Co. v. Director of Revenue, 83 S.W.3d 548, 553 (Mo. banc 2002) (quoting Dick Proctor Imports, Inc. v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988)).  


In relying primarily on the city earnings tax returns, which had not been available to the auditor, we have found lower tax amounts than the auditor.  The city earnings tax returns to an extent are contrary to the testimony of Becker, who testified to a lower earnings capacity than we have found.  However, we have relied on Becker’s testimony and Exhibits 6-A and B as to the proportionate amount of business during respective months, as it is reasonable to believe that 

Petitioner had its peak business in November and December during the Christmas lighting season, and such testimony is not refuted in the record.  Findings 32 and 33.  There is no other credible evidence in the record by which we may determine the proportionate amount of business done in certain months.  Further, Becker’s testimony that neither Surrey’s nor Petitioner operated any carriage rides in June or July 1998, or March, April, May, or June 2001, was not refuted.  


We have found that if Surreys had been subject to sales tax for June 1998 through February 2001, the sales tax would have been $11,146.  However, because Surreys did not have a “place” of amusement, entertainment, or recreation, it was not liable for sales tax, interest, or additions, and Petitioner has no liability as a successor.  Further, neither Surreys nor Petitioner operated carriage rides in March, April, May, or June 2001; thus, there would be no tax for those months even if the rides were subject to sales tax.   

Summary


Because the carriage rides were not subject to sales tax, Petitioner is not liable for sales tax, interest, or additions for June 1998 through June 2001, either as a successor or for its own operation of the business.  


SO ORDERED on May 7, 2003.



________________________________



CHRISTOPHER GRAHAM 



Commissioner

	�For purposes of this decision, we refer to the operations under Harbour as “Surreys,” which is distinguishable from Surreys on the Plaza, Inc. (Petitioner).  The surrey business operated by Harbour was not a separate corporation from Harbour.  Because Harbour purchased the assets of the business as a result of an enforcement action by a creditor, the Director did not pursue successor liability against Harbour even though the business had been delinquent in sales tax under Ldonna’s operation.  Section 144.150.5, RSMo 2000.


	�The auditor produced a separate audit package regarding Surreys’ liability for June 1998 through April 2001.  (Ex. A, at B2-B3.)  


	�The record does not show why Harbour filed one return for calendar year 1999 and another return for September 1999 through August 2000.  





	�$2,000/$41,000.  Because the sales tax rates changed during the periods at issue, we must calculate a monthly income for certain periods rather than calculating sales tax on an aggregate amount reported on a city earnings tax return.  





	�$2,000/$41,000. (Ex. 6-B.)  


	�Because no annual income is in evidence for 2001, we estimate that the business earned .049 percent of its annual income in January 2001 and .073 percent of its annual income in February 2001, as it had during 1999.  


	


	�.049 x $39,400.





	�Because city earnings are not in evidence for this period, this estimate is based on an average annual income of $50,527 (the amounts shown on the City earnings tax returns in evidence [$64,860 + $47,320 + $39,400] divided by 3).  .049 x $50,527 = $2,476.    


	


	�.122 x $50,527.  





	�.366 x $50,527.  


	�Statutory references are to the 2000 Revised Statutes of Missouri.  


	�We also note Branson Scenic Ry. v. Director of Revenue, 3 S.W.3d 788 (Mo. App., W.D. 1999), where the Missouri Court of Appeals, Western District, upheld this Commission’s determination that the excursion train rides at issue in that case were subject to sales tax.  Although Branson was decided after Moon Shadow, that case addressed interstate commerce issues, and the taxpayer presented no argument that there was not a “place” of amusement, entertainment, or recreation.   


	�Petitioner further argues that the tax is not uniform upon the same class of subjects, in violation of Mo. Const. art. X, § 3, because Petitioner has been taxed when other non-motorized tour operators have not been taxed.  This Commission does not have jurisdiction to address such constitutional issues.  General Motors Corp. v. Director of Revenue, 981 S.W.2d 561, 563 (Mo. banc 1998).  However, the record shows that the business paid sales tax under Ldonna’s ownership and that Petitioner’s competitor also paid sales tax.
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