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State of Missouri

DIRECTOR OF INSURANCE,
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)



Petitioner,
)




)


vs.

)

No. 02-1175 DI




)

TED L. SUMMERS,

)




)



Respondent.
)

DECISION


We find that Ted L. Summers’ insurer producer license is subject to discipline for his lack of trustworthiness and competence and for misappropriation.

Procedure


On July 17, 2002, the Director of Insurance (Director) filed a complaint alleging that there is cause to discipline Summers’ license because a court has judged him totally incapacitated and disabled and has appointed co-guardians, and because he misappropriated or converted to his own use or illegally withheld money that did not belong to him.


On January 9, 2003, we held a hearing.  Legal Counsel Carolyn Kerr represented the Director.  Neither Summers, Summers’ guardians, nor anyone representing him appeared.  The matter became ready for our decision on January 9, 2003, the date the transcript was filed.

Findings of Fact

1. Prior to January 1, 2003, Summers was licensed as an insurance agent, No. AT496408422.  On January 1, 2003, this license changed to an insurance producer license, No. PR218271.

2. On March 25, 2002, the Circuit Court of Ralls County, Missouri, found Summers to be an incapacitated and disabled person, and it appointed Marilyn J. Summers and Jennifer L. Summers as co-guardians of his person and co-conservators of his estate (Case No. CV901-55P).

3. Summers worked part-time as a manager
 for the Ralls County Mutual Insurance Company (RC Mutual) and full time for the Ralls County State Bank.  Summers received all premium income for RC Mutual.  He had the ability to write checks on RC Mutual’s Wind Premium Trust Account, an account created in the 1970s when there was a separate premium charged for wind/storm damage.  In 1993, fire and wind coverage was combined into one premium, but the account continued without the knowledge of its board of directors.  The money in this account belonged to RC Mutual.

4. Between January 1, 1994, through December 31, 1999, Summers wrote checks to himself and to others from this account for a total loss of approximately $377,352, without authorization and for a use other than that intended by RC Mutual.

Conclusions of Law 


We have jurisdiction to hear the Director’s complaint.  Sections 621.045.
  The Director has the burden of proving that Summers has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director argues that there is cause to discipline Summers’ license under section 375.141.1,
 which authorizes discipline if the licensee has:


(4) Demonstrated lack of trustworthiness or competence;


(5) Misappropriated or converted to his, her or its own use or illegally withheld money belonging to an insurance company, its agent, or to an insured or beneficiary or prospective insurance buyer[.]


The definition of “trustworthy” is “worthy of confidence” or “dependable.”  Webster’s Third New International Dictionary 2457 (unabr. 1986).  Competence is defined as “having sufficient knowledge, judgment, skill, or strength” to perform a task.  Id. at 463.

Misappropriation is “[t]he unauthorized, improper, or unlawful use of funds or other property for [a] purpose other than that for which intended.”  Monia v. Melahn, 876 S.W.2d 709, 713 (Mo. App., E.D. 1994).  Conversion is the diversion of another’s funds, by the holder of such funds, to a purpose other than that specified by the owner.  Hall v. W.L. Brady Investments, 684 S.W.2d 379, 384 (Mo. App., W.D. 1984).


The Ralls County Court declared Summers incapacitated, and it appointed co-guardians.  While this does not by itself indicate a lack of trustworthiness, it does prove a lack of competence.  Section 475.010(9) defines an incapacitated person as follows:

[O]ne who is unable by reason of any physical or mental condition to receive and evaluate information or to communicate decisions to such an extent that he lacks capacity to meet essential requirements for food, clothing, shelter, safety or other care such that serious physical injury, illness, or disease is likely to occur.

The court determined that Summers lacked the ability to feed, clothe and otherwise take care of himself.  We find that this demonstrates a lack of competence.  Also, Summers’ conduct in diverting funds belonging to the insurance company to himself and to others for a purpose other than intended shows a lack of trustworthiness and competence.  Therefore, Summers’ license is subject to discipline under section 375.141.1(4).  Summers diverted such funds to his own use for a purpose not intended by the insured or by RC Mutual.  Therefore, his license is subject to discipline under section 375.141.1(5) for misappropriation and conversion. 

Summary


Summers’ license is subject to discipline under section 375.141.1(4) and (5).


SO ORDERED on January 28, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�Section 375.014.4, RSMo Supp. 2001, states that the individuals and businesses licensed as of January 1, 2003, shall be given new insurance producer licenses upon license renewal.  The affidavit from the Department of Insurance, dated January 7, 2003, states the following:  “Additionally, all producers were given a new license number,” and it provides a new number for Summers.





	�Pet’r Ex. 3.





	�There is some evidence that Summers was also on the Board of Directors of RC Mutual.  (Pt’r Ex. 2, at 5.)


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.





	�These grounds for discipline remained unchanged during the time period in question.
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