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)
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)

DIRECTOR OF REVENUE,
)




)
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)

DECISION 


Glenn J. Stellman (Stellman) is liable for Missouri income tax on his federal retirement income.  

Procedure 


Stellman filed a complaint on March 21, 2002, challenging the Director of Revenue’s March 13, 2002, final decision assessing Missouri income tax, interest, and additions against Stellman and his wife, Helen Stellman.  


This Commission convened a hearing on the complaint on September 12, 2002.  Stellman represented himself.  Associate Counsel Joyce Hainen represented the Director.


The matter became ready for our decision on September 20, 2002, when our reporter filed the transcript.

Findings of Fact

1. Stellman was a federal civil service employee for many years and served many years in the National Guard.  Stellman retired on January 31, 1974.  

2. The Stellmans lived in Missouri in 2000.  

3. On their 2000 Missouri income tax return, the Stellmans reported a federal adjusted gross income (FAGI) of $61,112 for Stellman and $3,742 for Helen.  However, Stellman took a subtraction of $62,988 on Form MO-A, part 2, line 7, which provides for a subtraction from income for partnership, fiduciary, S corporation, railroad retirement benefits, or “Other.”  Stellman marked the box for “Other” and wrote in “Prior to 1 Feb 74.”  The Stellmans reported Missouri adjusted gross income of $866 and Missouri taxable income of $0, resulting in $0 Missouri income tax.  They claimed withholdings of $440 and estimated tax payments of $1,954, resulting in a refund claim of $2,394.  

4. On July 25, 2001, the Director issued a notice of adjustment, disallowing the subtraction of $62,988.  The Director allowed personal exemptions of $4,200, itemized deductions of $14,970, and a federal income tax deduction of $6,281, resulting in Missouri taxable income of $2,364 for Helen and $37,039 for Stellman.  The Director computed a tax of $44 for Helen and $1,997 for Stellman – a total of $2,041.  The Director allowed credit for $440 in withholdings and $1,500 in estimated tax payments, resulting in a tax deficiency of $101.  

5. On October 24, 2001, the Director issued a notice of deficiency against the Stellmans, assessing $101 in 2000 Missouri income tax and $5.05 in additions to tax, plus interest.  

6. On March 13, 2002, the Director issued a final decision upholding the notice of deficiency.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Stellman has the burden to prove that he is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 143.011 imposes Missouri income tax on the Missouri taxable income of every resident.  Missouri taxable income is based on Missouri adjusted gross income, which is based on federal adjusted gross income.  Sections 143.111 and 143.121.1.  Stellman argues that his retirement income is not “earned” and is therefore not taxable.  However, Stellman concedes that his retirement income was taxable at the federal level and thus can be included in his federal adjusted gross income.  The income is therefore taxable under Missouri law.  Sections 143.111 and 143.121.1.  The taxability of Stellman’s retirement income was already addressed in 

Stellman v. Director of Revenue, No. 01-1483 RI, at 3 (Mo. Admin. Hearing Comm’n June 6, 2002), which determined the liability for the 1999 tax year:  

We recognize that Stellman did not work in Missouri and that his benefits may not be paid from Missouri.  However, he is a Missouri resident.  Because federal adjusted gross income includes all income wherever it is earned, 26 U.S.C. sections 61 and 62, and Missouri adjusted gross income is derived from federal adjusted gross income, Missouri residents are taxed on their entire income for the taxable period, regardless of where it was earned. . . . Section 143.124.3, RSMo Supp. 1998, contains an exclusion for the first $6,000 of government pension for certain people, but the 

Stellmans did not qualify because their combined Missouri adjusted gross income was $32,000 or more.  Section 143.124.3(2), RSMo Supp. 1998.  Stellman’s subtraction . . . from his Missouri adjusted gross income was incorrect.  

Likewise, Stellman v. Director of Revenue, No. 99-2710 RI (Mo. Admin. Hearing Comm’n Dec.14, 1999), determined the taxability of Stellman’s retirement income for the 1998 tax year. 


Stellman also argues that the laws pertaining to retirement plans have changed since he retired.  We must determine the tax according to the law in effect during the tax year at issue.  Stellman cites the Employee Retirement Income Security Act (ERISA).  ERISA applies to private pension plans, 29 U.S.C. 1001(c), and specifically does not apply to government plans.  29 U.S.C. 1003(b)(1).  Stellman also cites 4 U.S.C. 114, which provides that no state may impose income tax on any retirement income of an individual who is not a resident or domiciliary of the state.  Stellman was a Missouri resident in 2000; thus, the Director was authorized to tax his retirement income.  


Stellman’s subtraction from Missouri adjusted gross income was not authorized by the statutes.  Therefore, the Director’s computation is correct, and the Stellmans’ 2000 Missouri income tax due is $101, as the Director assessed.  Interest applies as a matter of law.  Section 143.731.1.  

II.  


Section 143.751.1 authorizes an addition to tax if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.  Section 143.751.1 requires the 

Director to notify the taxpayer of the factual basis for the finding of negligence at the time the Director issues a proposed assessment.  The Director’s notice of adjustment notified the Stellmans of the basis for the adjustments.  The notice of deficiency, to which section 143.611.3 refers as a “proposed assessment,” does not state the factual basis for a finding of negligence.  

The parties have not raised the question of whether the Stellmans received adequate notice of the factual basis for the finding of negligence.  Without deciding what might be sufficient notice as a general rule, we conclude that in this case the notice was in substantial compliance with the statute.  


Negligence is “the failure to make a reasonable attempt to comply with the state tax laws.”  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  Stellman’s attempted exclusion of his entire income from Missouri tax is not reasonable, especially in light of the fact that the Stellmans’ theory has been decided in two previous cases before this Commission.  Therefore, Stellman is liable for an addition to tax in the amount of five percent of the deficiency.  Five percent of $101 is $5.05, as the Director determined.  

Summary


Stellman is liable for Missouri income tax on his federal retirement income.  Stellman is liable for 2000 Missouri income tax, additions, and interest as the Director assessed, plus further accrued interest.   


SO ORDERED on October 3, 2002.



________________________________



CHRISTOPHER GRAHAM 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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