Before the

Administrative Hearing Commission

State of Missouri

STATE STREET BANK & TRUST CO.,
)



)



Petitioner,
)




)


vs.

)

No. 11-2041 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the complaint filed by State Street Bank & Trust Co. (“State Street”) because we lack jurisdiction to hear it.
Procedure


On October 11, 2011, State Street filed a complaint appealing corporate franchise and income tax notices of deficiency issued by the Director of Revenue (“Director”).  On 
November 16, 2011, the Director filed a motion to dismiss and answer with supporting affidavits and certified copies of the Directors’ records.  State Street responded to the Director’s motion on March 21, 2012.


We treat the motion as a motion for summary decision because it relies on matters other than the allegations in the complaint and stipulations.
  We will grant the motion if the Director 
establishes facts entitling her to a favorable decision and State Street does not genuinely dispute those facts.
  State Street did not challenge the factual evidence supporting the Director’s motion; therefore, our findings of fact are made from undisputed evidence.
Findings of Fact
1. On July 19, 2011, the Director mailed a Corporation Income / Franchise Tax Notice of Deficiency (Form 4501) to State Street concerning corporate income tax for the 2003 tax year.
2. On August 3, 2011, the Director mailed a Corporation Income / Franchise Tax Notice of Deficiency (Form 4501) to State Street concerning corporate income tax for the 2000 tax year.

3. On August 3, 2011, the Director mailed a Corporation Income / Notice of Deficiency (Form 4501) to State Street concerning corporate income tax for the 2001 tax year and franchise tax for the 2002 tax year.

4. The first page of each notice of deficiency states:

Pursuant to Sections 143.631 and 147.040, RSMo, you have 60 days from the date of this notice (150 days from the date of this notice if the taxpayer is outside the United States) to file a written protest to the Taxation Division stating the reason(s) for such protest.  Failure to pay the total amount due or to file a written protest will result in the total amount due becoming fixed and final.

The Director’s mailing address is provided on this page of the notice.

5. The second page of each notice of deficiency states:

TAXPAYER CHOICES UPON RECEIPT OF NOTICE OF DEFICIENCY

Unless a protest is filed, the enclosed Notice of Deficiency will become final.
Upon receipt of this Notice of Deficiency, you may do one of the following:

1. Pay the Notice of Deficiency.  
* * *
2. Protest to the Department of Revenue.  You may protest the Notice of Deficiency to the Department of Revenue.  To do so, you must file a written protest within sixty (60) days (150 days if you live outside the United States) after the date this notice was mailed or the date it was delivered, whichever date was earlier.  Your written protest should contain a detailed statement of your objections to the Notice of Deficiency, pursuant to Section 143.631, RSMo.  Your protest may also include a request for an informal hearing.  Upon receipt of your protest, the Department will reconsider the deficiency.  If the Department agrees with your protest, the deficiency will be adjusted.  If your protest is denied, you may appeal the decision to the Administrative Hearing Commission.
3. Pay under protest.
* * *

Any payments, protests or correspondence should be sent to the Department of Revenue.
If you do not exercise any of these options within sixty (60) days (150 days if you live outside the United States) of the Notice of Deficiency date, then the Notice of Deficiency will become final.  A Certificate of Tax Lien may be filed with the Recorder of Deeds against any and all personal and real property owned by you, pursuant to Section 143.902, RSMo.  In addition, a Certificate of Tax Lien may be filed with the Clerk of the Circuit Court, which will have the full force and effect of a default judgment.  Your corporate charter may be administratively dissolved for failure to pay a final assessment of corporate income/franchise tax, as authorized by Section 351.484(1), (2), and (3), RSMo.
6. The Director’s notice does not contain any notice of the right to appeal to this Commission as set out in § 621.050.1.
 
7. On October 11, 2011, State Street filed its complaint with this Commission, and we provided the Director with a copy of the complaint on October 18, 2011.
8. October 11, 2011 was more than 60 days, but less than 90 days, after July 19, 2011 and August 3, 2011.

9. On October 24, 2011, State Street filed a protest letter with the Director, but the Director informed State Street that its protest was untimely.

Conclusions of Law

Section 621.050.1 gives us jurisdiction over an appeal of “any finding, order, decision, assessment or additional assessment made by the director of revenue.”  The Director asserts that we lack jurisdiction over the complaint because State Street failed to timely file a protest with the Director before appealing to this Commission.  State Street challenges the Director’s assertion that the protest procedure is the sole procedure for securing this Commission’s review of the Director’s decision.  


According to State Street, the filing of a protest is merely one of the two ways in which our jurisdiction may arise.  The second way is for a taxpayer to wait 60 days after the mailing of the notice before appealing to this Commission.  State Street’s argument has little to support it other than the broad right of appeal to this Commission from “any finding, order, decision, assessment or additional assessment” of the Director granted by § 621.050.1 and the reference in § 143.621 to the notice of deficiency becoming a “final assessment” after 60 days.  State Street’s argument does not read § 621.050.1 in conjunction with the protest procedure of § 143.631; consequently, it ignores the orderly process established by statute for the Director to determine additional liabilities and taxpayers to seek review of those determinations before this Commission.

The Director is required under § 143.611 to send the taxpayer a notice of deficiency for corporate income tax if: (1) the Director determines that the amount of tax shown on the taxpayer’s return is less than the correct amount, or (2) the taxpayer failed to file a return and the Director has estimated the taxpayer’s taxable income and tax liability thereon.  Section 147.040 establishes a substantially similar procedure for corporate franchise tax.  Section 143.621 states that 60 days after a notice of deficiency of corporate income tax is mailed,
 it constitutes “a final assessment of the amount of tax specified together with interest, additions to tax, and penalties” except for the amounts to which the taxpayer filed a protest with the Director.  Section 147.040.2 establishes the same 60-day period for assessments of proposed franchise tax liabilities to become final.  


Section 143.631 establishes the procedure for protesting a notice of deficiency to the Director.
  Under § 143.631, if the taxpayer files a written protest within 60 days, the Director is required to reconsider the proposed deficiency.  Upon making a determination concerning the taxpayer’s protest, the Director is required to mail a notice of her determination by certified or registered mail.
  If the Director disagrees with the taxpayer’s protest in whole or part, her notice must include a brief statement of her findings of fact and the basis for her decision.
  Unless the taxpayer appeals the Director’s determination to this Commission within 30 days after the Director mails it, the Director’s decision becomes final.


The protest procedure outlined above describes the filing of a protest as a necessary first step before the Director issues a decision that may be appealed to this Commission.  Despite its 
broad language as to the types of the Director’s actions that are subject to our review, the plain language of § 621.050 supports rather than undermines this conclusion.
  Missouri’s Supreme Court and appellate courts have also treated the filing of a protest as a necessary first step before seeking review of a notice of deficiency before this Commission or any subsequent reviewing court.
  Consequently, we conclude that a taxpayer may not directly appeal an income or franchise tax notice of deficiency to this Commission.  A timely protest must be first filed with the Director before we will have jurisdiction to review the Director’s decision on that protest.


State Street failed to timely protest the notices of deficiency to the Director.  Therefore, we lack jurisdiction to hear the complaint.  If we have no jurisdiction, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.

Summary


The Director’s motion to dismiss State Street’s complaint is granted because we lack jurisdiction to hear it.

SO ORDERED on March 28, 2011.



__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�Regulation 1 CSR 15-3.436(4)(A).


�Regulation 1 CSR 15-446(6)(A).


�Motion Exs. A, B, and D.


�Id.  Exhibit D does not include this second page of the notice of deficiency.


�Statutory references, unless otherwise noted, are to RSMo 2000.


�If a taxpayer is located outside of the United States, the 60 days becomes 150 days.


�This protest procedure is applied to proposed franchise tax liabilities by § 147.100.12.


�Section 143.641.


�Id.


�Section 143.651 (income tax);§ 147.040.5 (franchise tax).


�For example, the introductory clause to § 621.050.1 acknowledges the protest procedure for income tax notices of deficiency by limiting the right to appeal by the words “[e]xcept as otherwise provided by law[.]”  Section 621.050.1 also does not use the term “final” that is used in §§ 143.621, 143.651, 147.040 to indicate when an action by the Director is no longer subject to review by the Director or this Commission.  Section 621.050.2 also presumes that a taxpayer will have first filed a protest with the Director before appealing to this Commission.  Subsection 2 provides that the burden of proof before this Commission shifts from the taxpayer to the Director when determining whether a taxpayer is liable for any increase in a deficiency that is first asserted by the Director “after the notice of deficiency was mailed and a protest filed” by the taxpayer.  If a direct appeal to this Commission was envisioned, it would make little sense for the burden of proof to switch for an increase in the deficiency asserted after the filing of a protest, but not for an increase in the deficiency that is only first asserted at a hearing before this Commission. 


�State ex rel. Fischer v. Brooks, 150 S.W.3d 284 (Mo. banc 2004) (describing the filing of a protest with the Director as the exclusive means for challenging a notice of deficiency); State ex rel. Fischer v Sanders, 80 S.W.3d 1, 5 (Mo. App. W.D., 2002) (describing the “orderly procedure” for appealing the Director’s notice of deficiency as filing a protest and appealing the Director’s decision on the protest to this Commission); State ex rel. Lohman v. Latimer, 4 S.W.3d 560, 562 (Mo. App. S.D., 1999) (“Filing a protest with the Director and appealing to the commission was Appellant’s exclusive remedy, which he failed to pursue.”); State ex rel. Director of Revenue v. Anderson, 957 S.W.2d 800, 801 (Mo. App. S.D., 1997) (describing the filing of a protest and then appealing the Director’s decision on the protest to this Commission as an exclusive remedy for litigating the issue of whether tax was owed.)


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  
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