Before the

Administrative Hearing Commission

State of Missouri

STEVE STACY,
)



)



Petitioner,
)




)


vs.

)

No. 01-1959 SP




)

DEPARTMENT OF SOCIAL SERVICES,
)

DIVISION OF MEDICAL SERVICES,
)




)



Respondent.
)

DECISION


We find that Steve Stacy’s failure to keep adequate records of his counseling sessions resulted in a Medicaid overpayment of $56,207.80.   We authorize the Department of Social Services, Division of Medical Services (Department) to recoup this amount, and order no further sanction against Stacy.

Procedure


On December 12, 2001, Stacy filed a complaint appealing a decision by the Department that he was overpaid $56,207.80 under the Missouri Medicaid program.  We held a hearing on May 13, 2002.  Daniel T. Moore, with Moore & Walsh, L.L.P., represented Stacy.  Kelly Walker, with the Division of Legal Services, represented the Department.  The matter became ready for our decision on September 5, 2002, the date the last brief was due.

Findings of Fact

1. Stacy is a licensed professional counselor and a nationally certified therapist.  He is employed by the Department of Mental Health in Poplar Bluff, Missouri.  He also maintains a private practice that focuses on children with attention deficit disorders and behavioral problems.  He provides individual and family therapy.

2. On June 29, 1996, Stacy entered into a Medicaid Provider Agreement with the Department to provide professional counseling services under the Title XIX Medicaid Program.

3. The provider agreement contains the following language:

1.  I (the provider) will comply with the Medicaid manual, bulletins, rules, and regulations as required by the Division of Medical Services and the United States Department of Health and Human Resources in the delivery of services and merchandise and in submitting claims for payment.  I understand that in my field of participation I am not entitled to Medicaid reimbursement if I fail to so comply and that I can be terminated from the program for failure to comply;

*   *   *

6.  All providers are required to maintain fiscal and medical records to fully disclose services rendered to Title XIX Medicaid recipients.  These records shall be retained for five (5) years, and shall be made available on request by an authorized representative of the Department of Social Services or the U.S. Department of Health and Human Services.  Documents retained must include all records and documents required by applicable regulation and Medicaid manual and bulletin provisions.  Failure to submit or failure to retain documentation for all services billed to the Medicaid Program may result in recovery of payments for Medicaid services and may result in sanctions to the provider’s Medicaid participation[.]

4. The Department audited Stacy in June or July of 2001.  Stacy was selected for audit because exception reports
 indicated that Stacy was above the normal range in services provided and Medicaid funds paid.

5. Scott Elwood, a Department employee, requested a 25% random sample of Stacy’s Medicaid claims from Verizon, the Department’s contractor.

6. Elwood met with Stacy and requested his records.  Stacy said that his records were in Kennett and that he would mail them to the Department.  He mailed to the Department his progress notes, which described his therapy sessions, but did not note start times, end times, or how much time was spent in each session.

7. Elwood met with Stacy a second time and asked if Stacy had any calendars or appointment books.  Stacy said that he did not.  In fact, Stacy had records that he kept on his computer of the schedule of times he spent with his clients and could have provided these to Elwood.

8. Stacy signed a Medical Record/Documentation Disclosure Statement, dated July 31, 2001, which includes the following language:


I have received a list of recipients which are requested for review.  I have been requested to disclose all medical record documentation, in it’s (sic) entirety, for services billed.


I hereby state that I have produced and disclosed all medical records, documents, calenders (sic), appointment books, logs which would reflect the amount of time I spent in delivery of services billed in their entirely (sic), to the above State agency as requested.

9. Elwood reviewed Stacy’s records using criteria set forth in Missouri Medicaid Bulletin, Psychology/Counseling Bulletin, Volume 20, Number 1, June 1, 1998 (Bulletin).  The 

Bulletin states that documentation for each date of service must contain the following information:

· first and last name of client, (in the case of family therapy, names and relationships to client of all persons present);

· specific service(s) rendered;

· name of person who provided the service;

· date (month/date/year) and actual begin and end time (e.g. 4:00-4:30 p.m.) taken to deliver the service;
· setting in which the service was rendered;

· pertinence of the service to the treatment plan (the plan of treatment is a required document in the overall records for the patient); and

· the individual’s progress toward the goals stated in the treatment plan (progress notes).

· When interactive therapy is billed, the provider must document the need for this service and the equipment, devices, or other mechanism of equipment used.

10. The deficiencies that Elwood found in Stacy’s records were coded as follows:  A – no start or stop times; B – unable to determine the type of therapy provided; and C – no documentation of services provided.

11. The Department determined that the total amount of Medicaid funds paid to Stacy for incorrect claims was $14,036.00.

12. The Department extrapolated the amount of overpayment on the 25% random sample to all of Stacy’s claims, resulting in a total overpayment of $56,207.80.

13. By letter dated November 26, 2001, the Department advised Stacy of the overpayment.
14. The amount of overpayment assessed for Error A is $44,367.18; Error B is 3,946.86; and Error C is $7,893.76.

15. After receiving the overpayment letter, Stacy sent the Department a document containing the start and stop times of all services provided.

16. Stacy was overpaid for client Ryan B. for the following dates, amounts, procedure codes,
 and reasons:


Date
Amount
Code
Reason


January 6, 2000
$58.00
90847
C


January 6, 2000
$58.00
90804
C


January 27, 2000
$58.00
90847
A


January 27, 2000
$58.00
90804
A

17. Stacy was overpaid for client Brittany B. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 28, 1999
$58.00
90847
A


August 28, 1999
$58.00
90804
A


September 18, 1999
$58.00
90847
A


September 18, 1999
$58.00
90804
A


October 9, 1999
$58.00
90847
A


October 9, 1999
$58.00
90804
A


October 30, 1999
$58.00
90847
A


October 30, 1999
$58.00
90804
A

18. Stacy was overpaid for client Christopher B. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 21, 1999
$58.00
90847
A


October 21, 1999
$58.00
90804
A


November 4, 1999
$58.00
90847
A


November 4, 1999
$58.00
90804
A


November 11, 1999
$58.00
90847
A


November 11, 1999
$58.00
90804
A


December 9, 1999
$58.00
90847
C*


December 9, 1999
$58.00
90804
C*


February 1, 2000
$58.00
90847
A


February 1, 2000
$58.00
90804
A

19. Stacy was overpaid for client Daniel B. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 21, 1999
$58.00
90847
A


October 21, 1999
$58.00
90804
A


November 4, 1999
$58.00
90847
A


November 4, 1999
$58.00
90804
A


November 11, 1999
$58.00
90847
A


November 11, 1999
$58.00
90804
A


December 9, 1999
$58.00
90847
C*


December 9, 1999
$58.00
90804
C*


February 1, 2000
$58.00
90847
A


February 1, 2000
$58.00
90804
A


January 27, 2000
$58.00
90847
A


January 27, 2000
$58.00
90804
A

20. Stacy was overpaid for client Benjamin B. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


July 14, 1999
$58.00
90804
A


July 28, 1999
$58.00
90847
A


July 28, 1999
$58.00
90804
A


September 1, 1999
$58.00
90847
A


September 1, 1999
$58.00
90804
A


October 20, 1999
$58.00
90847
A


October 20, 1999
$58.00
90804
A


October 27, 1999
$58.00
90847
A


October 27, 1999
$58.00
90804
A


November 10, 1999
$58.00
90847
A


November 10, 1999
$58.00
90804
A


December 2, 1999
$58.00
90847
A


December 2, 1999
$58.00
90804
A


May 31, 2000
$58.00
90847
A


May 31, 2000
$58.00
90804
A

21. Stacy was overpaid for client Gabrielle B. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 18, 1999
$58.00
90847
A


August 18, 1999
$58.00
90804
A


September 1, 1999
$58.00
90847
A


September 1, 1999
$58.00
90804
A


October 20, 1999
$58.00
90847
A


October 20, 1999
$58.00
90804
A


October 27, 1999
$58.00
90847
A


October 27, 1999
$58.00
90804
A


November 10, 1999
$58.00
90847
A


November 10, 1999
$58.00
90804
A


December 2, 1999
$58.00
90847
A


December 2, 1999
$58.00
90804
A


March 1, 2000
$58.00
90847
A


March 1, 2000
$58.00
90804
A


May 31, 2000
$58.00
90847
A


May 31, 2000
$58.00
90804
A

22. Stacy was overpaid for client Trevor B. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 6, 1999
$58.00
90847
C


August 6, 1999
$58.00
90804
C


August 13, 1999
$58.00
90847
C


August 13, 1999
$58.00
90804
C


August 13, 1999
$116.00
90801
C

23. Stacy was overpaid for client Jennifer C. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 22, 1999
$58.00
90847
A


October 22, 1999
$58.00
90804
A

24. Stacy was overpaid for client Christina C. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 29, 1999
$58.00
90847
A


August 29, 1999
$58.00
90804
A


October 29, 1999
$58.00
90847
A


October 29, 1999
$58.00
90804
A


November 4, 1999
$58.00
90847
A


November 4, 1999
$58.00
90804
A


November 18, 1999
$58.00
90847
A


November 18, 1999
$58.00
90804
A


November 22, 1999
$58.00
90847
C*


November 22, 1999
$58.00
90804
C*


January 13, 2000
$58.00
90847
A


January 13, 2000
$58.00
90804
A


January 28, 2000
$58.00
90847
A


January 28, 2000
$58.00
90804
A


March 2, 2000
$58.00
90847
A


March 2, 2000
$58.00
90804
A


March 11, 2000
$58.00
90847
A


March 11, 2000
$58.00
90804
A


March 31, 2000
$58.00
90847
A


March 31, 2000
$58.00
90804
A


April 7, 2000
$58.00
90847
A


April 7, 2000
$58.00
90804
A


June 1, 2000
$58.00
90847
A


June 1, 2000
$58.00
90804
A


July 28, 2000
$58.00
90847
A


July 28, 2000
$58.00
90804
A


August 1, 2000
$58.00
90847
A


August 1, 2000
$58.00
90804
A


August 4, 2000
$58.00
90847
A


August 4, 2000
$58.00
90804
A


August 11, 2000
$58.00
90847
A


August 11, 2000
$58.00
90804
A

25. Stacy was overpaid for client Andrew C. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 9, 1999
$58.00
90847
A


October 30, 1999
$58.00
90847
A


October 30, 1999
$58.00
90804
A


December 11, 1999
$58.00
90847
A


December 11, 1999
$58.00
90804
B


March 4, 2000
$58.00
90847
A


March 4, 2000
$58.00
90804
A


March 25, 2000
$58.00
90847
A


March 25, 2000
$58.00
90804
A


April 1, 2000
$58.00
90847
A


April 1, 2000
$58.00
90804
A


May 6, 2000
$58.00
90847
A


May 6, 2000
$58.00
90804
A


May 27, 2000
$58.00
90847
A


May 27, 2000
$58.00
90804
A


June 3, 2000
$58.00
90847
A


June 3, 2000
$58.00
90804
B


June 17, 2000
$58.00
90847
A


June 17, 2000
$58.00
90804
A


July 29, 2000
$58.00
90847
A


July 29, 2000
$58.00
90804
B


August 5, 2000
$58.00
90847
A


August 5, 2000
$58.00
90804
B

26. Stacy was overpaid for client Melissa C. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 28, 1999
$58.00
90847
A


August 28, 1999
$58.00
90804
A


September 18, 1999
$58.00
90847
A


September 18, 1999
$58.00
90804
A


October 10, 1999
$58.00
90847
A


October 10, 1999
$58.00
90804
A


October 30, 1999
$58.00
90847
A


October 30, 1999
$58.00
90804
A


January 29, 2000
$58.00
90847
A


February 12, 2000
$58.00
90847
A


February 12, 2000
$58.00
90804
A


March 4, 2000
$58.00
90847
A


March 4, 2000
$58.00
90804
A


March 25, 2000
$58.00
90847
A


March 25, 2000
$58.00
90804
A


April 1, 2000
$58.00
90847
A


April 1, 2000
$58.00
90804
A


May 6, 2000
$58.00
90847
A


May 6, 2000
$58.00
90804
A


June 3, 2000
$58.00
90847
A


June 3, 2000
$58.00
90804
A


July 29, 2000
$58.00
90847
A


July 29, 2000
$58.00
90804
A

27. Stacy was overpaid for client Aelicia F. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 8, 1999
$58.00
90804
A

28. Stacy was overpaid for client Bryan F. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 7, 1999
$58.00
90804
A


October 8, 1999
$58.00
90847
A


November 5, 1999
$58.00
90847
A


November 5, 1999
$58.00
90804
A

29. Stacy was overpaid for client Joseph F. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 27, 1999
$58.00
90847
A


August 27, 1999
$58.00
90804
A


October 8, 1999
$58.00
90847
A


October 8, 1999
$58.00
90804
A

30. Stacy was overpaid for client David F. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


September 4, 1999
$58.00
90847
A


September 4, 1999
$58.00
90804
A


September 18, 1999
$58.00
90847
A


September 18, 1999
$58.00
90804
A


October 10, 1999
$58.00
90847
A


October 10, 1999
$58.00
90804
A


January 29, 2000
$58.00
90847
A


January 29, 2000
$58.00
90804
A


February 12, 2000
$58.00
90847
A


February 12, 2000
$58.00
90804
A


March 25, 2000
$58.00
90847
A


March 25, 2000
$58.00
90804
A


April 1, 2000
$58.00
90847
A


April 1, 2000
$58.00
90804
A


May 6, 2000
$58.00
90847
A


May 6, 2000
$58.00
90804
A

31. Stacy was overpaid for client Jessica G. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 28, 1999
$58.00
90847
A


August 28, 1999
$58.00
90804
A


September 18, 1999
$58.00
90847
A


September 18, 1999
$58.00
90804
A


September 18, 1999
$175.00
90801
A


October 9, 1999
$58.00
90847
A


October 9, 1999
$58.00
90804
A


October 30, 1999
$58.00
90847
A


October 30, 1999
$58.00
90804
A


January 29, 2000
$58.00
90847
A


January 29, 2000
$58.00
90804
A


February 12, 2000
$58.00
90847
A


February 12, 2000
$58.00
90804
A


March 4, 2000
$58.00
90847
A


March 4, 2000
$58.00
90804
A


March 25, 2000
$58.00
90847
A


March 25, 2000
$58.00
90804
A


April 1, 2000
$58.00
90847
A


April 1, 2000
$58.00
90804
A


April 8, 2000
$58.00
90847
A


April 8, 2000
$58.00
90804
A


May 6, 2000
$58.00
90847
A


May 6, 2000
$58.00
90804
A


May 27, 2000
$58.00
90847
A


May 27, 2000
$58.00
90804
A

32. Stacy was overpaid for client Shelby G. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 29, 1999
$58.00
90847
A


August 29, 1999
$58.00
90804
A


September 18, 1999
$58.00
90847
A


September 18, 1999
$58.00
90804
A


September 18, 1999
$58.00
90801
A


October 9, 1999
$58.00
90847
A


October 9, 1999
$58.00
90804
A


October 30, 1999
$58.00
90847
A


October 30, 1999
$58.00
90804
A


March 4, 2000
$58.00
90847
A


March 4, 2000
$58.00
90804
A


March 25, 2000
$58.00
90847
A


March 25, 2000
$58.00
90804
A


April 1, 2000
$58.00
90847
A


April 1, 2000
$58.00
90804
A


April 8, 2000
$58.00
90847
A


April 8, 2000
$58.00
90804
A


May 6, 2000
$58.00
90847
A


May 6, 2000
$58.00
90804
A


May 27, 2000
$58.00
90847
A


May 27, 2000
$58.00
90804
A


June 2, 2000
$58.00
90847
A


June 2, 2000
$58.00
90804
A


July 29, 2000
$58.00
90847
A


July 29, 2000
$58.00
90804
A

33. Stacy was overpaid for client Laura L. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 24, 1999
$58.00
90847
C


October 24, 1999
$58.00
90804
C


October 31, 1999
$58.00
90847
A


October 31, 1999
$58.00
90804
A


December 18, 1999
$58.00
90847
C


December 18, 1999
$58.00
90804
C


February 12, 2000
$58.00
90847
C


February 12, 2000
$58.00
90804
C

34. Stacy was overpaid for client Brittany M. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 18, 1999
$58.00
90847
A


October 18, 1999
$58.00
90804
A


October 25, 1999
$58.00
90847
A


October 25, 1999
$58.00
90804
A

35. Stacy was overpaid for client Jimmy N. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 21, 1999
$58.00
90847
A


October 21, 1999
$58.00
90804
A


November 4, 1999
$58.00
90847
A


November 4, 1999
$58.00
90804
A


November 11, 1999
$58.00
90847
A


November 11, 1999
$58.00
90804
A


December 9, 1999
$58.00
90847
C*


December 9, 1999
$58.00
90804
C*


February 1, 2000
$58.00
90847
A


February 1, 2000
$58.00
90804
C

36. Stacy was overpaid for client Alexa R. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 20, 1999
$58.00
90847
A


October 20, 1999
$58.00
90804
A


October 26, 1999
$58.00
90847
A


October 26, 1999
$58.00
90804
A


November 3, 1999
$58.00
90847
A


November 3, 1999
$58.00
90804
A


November 10, 1999
$58.00
90847
A


November 10, 1999
$58.00
90804
A


December 2, 1999
$58.00
90847
A


December 2, 1999
$58.00
90804
A


January 12, 2000
$58.00
90847
A


January 12, 2000
$58.00
90804
A


January 22, 2000
$58.00
90804
C


January 26, 2000
$58.00
90847
A


January 26, 2000
$58.00
90804
A


March 1, 2000
$58.00
90847
A


March 1, 2000
$58.00
90804
A


March 9, 2000
$58.00
90847
A


March 9, 2000
$58.00
90804
A


April 5, 2000
$58.00
90847
A


April 5, 2000
$58.00
90804
A


May 31, 2000
$58.00
90847
A


May 31, 2000
$58.00
90804
B


August 2, 2000
$58.00
90847
A


August 2, 2000
$58.00
90804
C


August 9, 2000
$58.00
90847
A


August 9, 2000
$58.00
90804
B

37. Stacy was overpaid for client Matthew R. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


October 27, 1999
$58.00
90847
A


October 27, 1999
$58.00
90804
A


January 12, 2000
$58.00
90847
A


January 12, 2000
$58.00
90804
A


January 22, 2000
$58.00
90847
A


January 22, 2000
$58.00
90804
C


January 26, 2000
$58.00
90847
A


January 26, 2000
$58.00
90804
A


March 1, 2000
$58.00
90847
A


March 1, 2000
$58.00
90804
A


March 9, 2000
$58.00
90847
A


March 9, 2000
$58.00
90804
B


March 29, 2000
$58.00
90847
A


March 29, 2000
$58.00
90804
A


April 5, 2000
$58.00
90847
A


April 5, 2000
$58.00
90804
A


May 31, 2000
$58.00
90847
A


May 31, 2000
$58.00
90804
A


July 26, 2000
$58.00
90847
A


July 26, 2000
$58.00
90804
A


August 2, 2000
$58.00
90847
A


August 2, 2000
$58.00
90804
C


August 9, 2000
$58.00
90847
A


August 9, 2000
$58.00
90804
A

38. Stacy was overpaid for client Alexander S. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 20, 1999
$58.00
90847
A


August 20, 1999
$58.00
90804
B


September 18, 1999
$58.00
90847
A


September 18, 1999
$58.00
90804
A


October 9, 1999
$58.00
90847
A


October 9, 1999
$58.00
90804
A


October 30, 1999
$58.00
90847
A


October 30, 1999
$58.00
90804
A


February 25, 2000
$58.00
90847
A


February 25, 2000
$58.00
90804
A


March 25, 2000
$58.00
90847
A


March 25, 2000
$58.00
90804
A


April 1, 2000
$58.00
90847
A


April 1, 2000
$58.00
90804
A


May 20, 2000
$58.00
90847
A


May 20, 2000
$58.00
90804
A


May 27, 2000
$58.00
90847
A


May 27, 2000
$58.00
90804
A


June 3, 2000
$58.00
90847
A


June 3, 2000
$58.00
90804
A


June 17, 2000
$58.00
90847
A


June 17, 2000
$58.00
90804
A

39. Stacy was overpaid for client Dallas S. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 6, 1999
$58.00
90847
A


August 20, 1999
$58.00
90847
A


August 20, 1999
$58.00
90804
A


August 27, 1999
$58.00
90847
A


August 27, 1999
$58.00
90847
A


August 29, 1999
$58.00
90847
C


August 29, 1999
$58.00
90804
C


November 22, 1999
$58.00
90847
C*


November 22, 1999
$58.00
90804
C*


January 28, 2000
$58.00
90847
C


January 28, 2000
$58.00
90804
C


February 4, 2000
$58.00
90847
A


February 4, 2000
$58.00
90804
A


March 2, 2000
$58.00
90847
A


March 2, 2000
$58.00
90804
A


March 11, 2000
$58.00
90847
A


March 11, 2000
$58.00
90804
A


March 31, 2000
$58.00
90847
A


March 31, 2000
$58.00
90804
A


April 7, 2000
$58.00
90847
A


April 7, 2000
$58.00
90804
A


June 2, 2000
$58.00
90847
A


June 2, 2000
$58.00
90804
A


July 28, 2000
$58.00
90847
A


July 28, 2000
$58.00
90804
A


August 1, 2000
$58.00
90847
A


August 1, 2000
$58.00
90804
A


August 4, 2000
$58.00
90847
A


August 4, 2000
$58.00
90804
A


August 11, 2000
$58.00
90847
A


August 11, 2000
$58.00
90804
A

40. Stacy was overpaid for client Johnathan S. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 6, 1999
$58.00
90847
A


August 6, 1999
$58.00
90804
A


August 20, 1999
$58.00
90847
A


August 20, 1999
$58.00
90804
A


August 27, 1999
$58.00
90847
A


August 27, 1999
$58.00
90804
A


October 29, 1999
$58.00
90847
A


October 29, 1999
$58.00
90804
A


November 5, 1999
$58.00
90847
A


November 5, 1999
$58.00
90804
A


January 28, 2000
$58.00
90847
A


January 28, 2000
$58.00
90804
A


March 2, 2000
$58.00
90847
A


March 2, 2000
$58.00
90804
A


March 11, 2000
$58.00
90847
A


March 11, 2000
$58.00
90804
A


March 31, 2000
$58.00
90847
A


March 31, 2000
$58.00
90804
A


April 7, 2000
$58.00
90847
A


April 7, 2000
$58.00
90804
A


June 2, 2000
$58.00
90847
A


June 2, 2000
$58.00
90804
A


July 28, 2000
$58.00
90847
A


July 28, 2000
$58.00
90804
A


August 1, 2000
$58.00
90847
A


August 1, 2000
$58.00
90804
A


August 4, 2000
$58.00
90847
A


August 4, 2000
$58.00
90804
A


August 11, 2000
$58.00
90847
A


August 11, 2000
$58.00
90804
A

41. Stacy was overpaid for client Travis S. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


August 29, 1999
$58.00
90847
C*


August 29, 1999
$58.00
90804
C*


October 29, 1999
$58.00
90847
A


October 29, 1999
$58.00
90804
A


November 5, 1999
$58.00
90847
A


November 5, 1999
$58.00
90804
A


November 22, 1999
$58.00
90847
C*


November 22, 1999
$58.00
90804
C*


January 28, 2000
$58.00
90847
A


January 28, 2000
$58.00
90804
A


March 2, 2000
$58.00
90847
A


March 2, 2000
$58.00
90804
A


March 11, 2000
$58.00
90847
A


March 11, 2000
$58.00
90804
A


March 31, 2000
$58.00
90847
A


March 31, 2000
$58.00
90804
A


April 7, 2000
$58.00
90847
A


April 7, 2000
$58.00
90804
A


June 2, 2000
$58.00
90847
A


June 2, 2000
$58.00
90804
A


July 28, 2000
$58.00
90847
A


July 28, 2000
$58.00
90804
A


August 1, 2000
$58.00
90847
A


August 1, 2000
$58.00
90804
A


August 4, 2000
$58.00
90847
A


August 4, 2000
$58.00
90804
A


August 11, 2000
$58.00
90847
A


August 11, 2000
$58.00
90804
A

42. Stacy was overpaid for client Adam T. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


September 7, 1999
$58.00
90847
A


September 7, 1999
$58.00
90804
B


October 5, 1999
$58.00
90847
A


October 5, 1999
$58.00
90804
A


October 26, 1999
$58.00
90847
A


October 26, 1999
$58.00
90804
B

43. Stacy was overpaid for client Crystal Y. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


July 13, 2000
$58.00
90847
A


July 13, 2000
$58.00
90804
A


July 27, 2000
$58.00
90847
A


July 27, 2000
$58.00
90804
A

44. Stacy was overpaid for client Freddrick Y. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


July 13, 2000
$58.00
90847
A


July 13, 2000
$58.00
90804
A


July 27, 2000
$58.00
90847
A


July 27, 2000
$58.00
90804
A


August 3, 2000
$58.00
90847
A


August 3, 2000
$58.00
90804
A


August 10, 2000
$58.00
90847
A


August 10, 2000
$58.00
90804
A

45. Stacy was overpaid for client Thomas Y. for the following dates, amounts, procedure codes, and reasons:


Date
Amount
Code
Reason


April 13, 2000
$58.00
90847
A


April 13, 2000
$58.00
90804
A


April 20, 2000
$58.00
90847
A


April 20, 2000
$58.00
90804
A


May 4, 2000
$58.00
90847
A


May 4, 2000
$58.00
90804
A


July 13, 2000
$58.00
90847
A


July 13, 2000
$58.00
90804
A


August 3, 2000
$58.00
90847
A


August 3, 2000
$58.00
90804
A


August 10, 2000
$58.00
90847
A


August 10, 2000
$58.00
90804
A

46. A unit of services is 30 minutes.  A claim can involve multiple units – up to two units for individual therapy and two units for family therapy.  In order to bill a unit of time, the provider must spend at least 20 minutes “face to face”
 with the client.

47. For all of the errors noted A or B, Elwood assessed an overpayment on only one unit of service for two billed, or $29.00.  Because the records indicate that services had been provided, Stacy was given credit for one unit.  For the errors noted C, an overpayment was assessed on all units of service.

Conclusions of Law 


We have jurisdiction to hear Stacy’s complaint.  Section 208.156
 and section 621.055.1, RSMo Supp. 2001.  We do not merely review the Department’s decision, but we find facts and make an independent decision by applying existing law to facts.  Geriatric Nursing Facility v. Department of Soc. Servs., 693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  We have the same degree of discretion as the Department and need not exercise it the same way.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


Stacy has the burden of proof and must prove his case by a preponderance of the credible evidence.  Section 621.055.1, RSMo Supp. 2001; Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  We must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id. 


The Department has issued regulations requiring documentation pursuant to section 208.201, which states:


5.  In addition to the powers, duties and functions vested in the division of medical services by other provisions of this chapter or by other laws of this state, the division of medical services shall have the power:

*   *   *


(8) To define, establish and implement the policies and procedures necessary to administer payments to providers under the medical assistance program[.]


Regulation 13 CSR 70-3.130 sets forth the procedures for computing an overpayment by statistical sampling, and provides the following definition:

(1) The following definitions will be used in administering this rule:


(A) Adequate records means records from which services rendered and the amount of reimbursement received for services by a provider can be readily discerned and verified with reasonable certainty.  Adequate medical records are records which are of the type and in a form required of good medical practice[.]

(Emphasis added.)  This regulation also states:

(2) When the Medicaid agency determines that claims for payment submitted by a provider shall be reviewed, the following actions will be taken:

*   *   *


(C) Each claim or each portion of a claim relating to a particular service or item of merchandise reviewed.  The review process may include any one (1) or more of the following:

*   *   *


4.  Determination that delivery of services or merchandise appearing on the reviewed claims is verified by adequate records kept by the provider.  Reimbursement received by the provider for services or merchandise not verified by adequate records shall constitute an overpayment[.]

*   *   *

(4) When a total overpayment has been computed by statistical sampling, the Medicaid agency may proceed to recover the full amount of the overpayment from the provider as an amount due.

(Emphasis added.)  Regulation 13 CSR 70-3.030, entitled “Sanctions for False or Fraudulent Claims for Title XIX Services,” provides a similar definition of adequate documentation:

(1) The following definitions will be used in administering this rule:


(A) Adequate documentation means documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.  Adequate medical records are records which are of the type and in a form from which symptoms, conditions, diagnosis, treatments, prognosis and the identity of the patient to which these things relate can be readily discerned and verified with reasonable certainty.  All documentation must be made available at the same site at which the service was rendered.

*   *   *


(J) Records means any books, papers, journals, charts, treatment histories, medical histories, tests and laboratory results, photographs, X rays and any other recordings of data or information made by or caused to be made by a provider relating in any way to services provided to Medicaid recipients and payments charged or received.  Medicaid claim for payment information appointment books, financial ledgers, financial journals or any other kind of patient charge without corresponding adequate medication records do not constitute adequate documentation[.] 


Regulation 13 CSR 70-3.030(2) lists program violations and states:


(A) Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons:

*   *   *


4.  Making available, and disclosing to the Medicaid agency or its authorized agents, all records relating to services provided to Medicaid recipients and Medicaid payments, whether or not the records are commingled with non-Title XIX records is mandatory for all providers.  Copies of records must be provided upon request of the Medicaid agency or its authorized agents.  Failure to make these records available on a timely basis at the same site at which the services were rendered, or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and payments shall constitute a violation of this section and shall be a reason for sanction[.]

(Emphasis added.)

I.  Exhibit C – Stacy’s List of Clients and Times of Service


Stacy argues that he mailed to the Department a list of his clients and times of sessions after he received the overpayment letter.  He offers this list in evidence and argues that he could have provided it to Elwood if he had been asked to do so.  The Department argues that the provider must give all documents to the Department at the initial visit or soon afterward.  


There is some question as to whether the document offered as Exhibit C existed when Elwood asked for the record.  Stacy testified as follows:


Q: Had he told you that he was interested in the start and stop time, could you have supplied him with what has been marked Respondent’s Exhibit C?


A: Yes.

*   *   *


Q: Now subsequent to you receiving the letter that was marked as Exhibit H, I believe you then sent a copy of the start and stop times shown on Exhibit C to Mr. Elwood?


A: Yes.


Q: And you could have provided those for him prior to Exhibit H being sent to you had he asked for them and had you known what he was looking for?


A: I could have provided them for him as quick as I could have went [sic] to Kennett and picked it up just like I did the progress notes the first time.


However, Exhibit C is referred to more than once as a document that was “reconstructed.”  Stacy’s complaint states: “Petitioner has been able to go back through his records and reconstruct the actual start and stop times and those have been furnished to the Respondent.”  We believe that Stacy kept records of the time he spent with his clients in some form, whether or not it was in the exact form provided as Exhibit C.  We believe his testimony that he could have retrieved this documentation at or near the time of Elwood’s visit if he had known this was what Elwood wanted.


This determination that Stacy had the documentation at the time of the audit does not end our inquiry.  If the Department’s employee asked for the records and Stacy failed to provide them, he cannot provide them at a later time.  The Department quotes our language in Starlett Grey v. Department of Social Services, No. 00-0018 SP, at 13 (Mo. Admin. Hearing Comm’n Nov. 16, 2000):  “[I]f a provider were allowed to cure inadequate documentation by producing revised records after the fact, there would never be any sanction for inadequate documentation.”  As we noted in that case and in Complete Care of American & International v. Department of Social Services, No. 00-0627 SP (Mo. Admin. Hearing Comm’n Jan. 31, 2001), we will not construe the regulation to produce a result that contradicts other regulations’ emphasis on the importance of proper documentation.


In this case, however, Stacy argues that Elwood did not ask for all the documentation because he did not specifically ask for start and stop times of the clients’ sessions.  On his first visit, Elwood asked for Stacy’s progress notes,
 which he provided.  Elwood testified that he told Stacy he was there to “audit his records.”
  Upon noting that Stacy’s records had no start or stop times or any time increments listed at all for the clients, Elwood returned and asked Stacy if he had a calendar or appointment book.
  Stacy testified that he had records noting the times of the sessions, and we believe him.  He stated that he did not associate the request for an appointment book with a request for his billing records.  He testified:


Q: And one of the errors that Mr. Elwood found was a lack of start and stop times for each session?


A: That’s what it indicated.


Q: And my understanding from what, from what Mr. Moore said earlier in this hearing is that you do not deny that those times were not on the progress notes?


A: Right.


Q: And you went back through certain records that you had and constructed the times?


A: I already had all this information, but it wasn’t in the form of an appointment book or anything like that.  It was--


I learned from doing the, working with the psychiatrist that they missed too many appointments because most people with Medicaid has [sic] siblings to take care of, they don’t have an automobile, the transportation or things to get to work so I do not 

keep an appointment book.  I had this record here that I used for billing purposes.


While we believe that Stacy did not associate the request for a calendar with his billing records, we also believe that he had been asked for his “records” for the clients.  He also signed the statement quoted in Finding 8 in which he admits to providing all records including “logs which would reflect the amount of time [he] spent in delivery of services billed[.]”  Stacy knew that he was being audited to check the accuracy of his Medicaid payments and his compliance with applicable laws and rules.  This knowledge combined with the request for records should have alerted him that the time he spent with each client – information he used in billing Medicaid – would be an important part of that client’s records.


We find that the Department’s employee asked for all records pertaining to Stacy’s clients, that Stacy did not provide the billing information at that time, and that he cannot supplement the record at a later time.

II.  Adequate Documentation


We must determine whether Stacy’s records as provided to the Department at the time of the audit fall within the definition of “adequate documentation” as set forth by the Department’s regulations.  The Department argues that the records are inadequate for three reasons:  (a) there are no start or stop times; (b) the Department’s employee was unable to determine the type of therapy provided; and (c) there was no documentation for services that had been billed.

A.  No Start or Stop Times


The Department argues that Stacy’s records of his therapy sessions do not constitute adequate documentation because he omitted the times he started and ended each therapy session.  This requirement is not found in a statute or regulation, but in the Department’s Medicaid Bulletin.  The Department argues that it should be allowed to rely on its internal manuals, citing 

Couch v. Director, Missouri Div. of Family Servs., 795 S.W.2d 91 (Mo. App., W.D. 1990).  In this case, the court stated:

This court is aware, as argued by Ms. Couch, and agreed to by DFS, that the [Income Maintenance Manual] does not constitute a compilation of valid rules and has no legal controlling force.  The IMM is a publication distributed to caseworkers and to claimants for guidance in presenting and processing claims.  Apparently, the IMM reflects the policies utilized by the DFS in making determinations regarding eligibility for various types of benefits, including medical assistance. . . .  To the extent that the IMM does not attempt to set forth rules and regulations, but merely states the policies and provides guidelines for DFS in making its decisions, it is not to be considered void in total as argued by Ms. Couch.

Id. at 93 (citations omitted).


However, a more recent case, NME Hospitals v. Department of Soc. Servs., 850 S.W.2d 71 (Mo. banc 1993), found that a disallowance of the costs of psychiatric services other than electric shock therapy was a reimbursement standard of general applicability and should have been promulgated as a rule.  The court stated:

An agency standard is a “rule” if it announces “[a]n agency statement of policy or interpretation of law of future effect which acts on unnamed and unspecified facts . . . .”

Id. at 74 (quoting Missourians for Separation of Church and State v. Robertson, 592 S.W.2d 825, 841 (Mo. App., W.D. 1979)).  The court also determined that the provision could not be enforced by contract, stating:  “If the amendment cannot be given effect as a rule, it cannot be given effect as a valid term of a contract.”  NME, 850 S.W.2d at 75.


The Supreme Court has stated that regulations are the only method of defining requirements in the Medicaid program because section 208.153.1 provides:

[T]he division of medical services shall by rule and regulation define the reasonable costs, manner, extent, quantity, quality, charges and fees of medical assistance herein provided. . . .

“Shall” signifies a mandate and means “must” in the present tense.  State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).  The Bulletin was not published as a regulation under section 536.021, and we cannot apply the specific requirement of “start and stop” times to determine whether a record is adequate.
  Thus, we will not use the criteria set forth in the Bulletin.


Stacy is correct that, unlike other cases, we have no expert testimony about what should be considered adequate documentation.  Elwood admitted that he is not a psychologist
 and that his determination that the records were inadequate was based on the Bulletin and the recommendations of a consultant who did not testify.
  Therefore, we will examine the records and determine whether they meet the legal standard set forth in 13 CSR 70-3.030(1)(A): “documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.”


We find that the documentation Stacy provided to the Department at the time of the audit does not meet this standard.  Even without the strict requirement of the start and stop times, there should be some indication of the amount of time spent with the client.  The progress notes show 

that services were rendered, but give a reviewer no information as to the time spent, and thus the Medicaid reimbursement that would be due.

B.  Type of Therapy


The Department argues that Stacy’s records of his therapy sessions do not constitute adequate documentation because some of the progress notes do not clearly indicate whether he is providing individual or family therapy.  We have reviewed the records and find that in some cases we can make the distinction.
  We have changed the error code in our Findings, but because there are no times on these entries, they are merely changed to error A and are still inadequate to document the sessions.

C.  No Documentation


We find that Stacy did not provide any documentation for the services coded Error C that were billed to Medicaid.  While there is no allegation of fraud, if there is no record of the service, this is clearly inadequate documentation, and full recoupment is warranted.


Error C entries that are marked with an asterisk may have been billed for the wrong date.  For example, the Department’s records show that Stacy billed for a session on August 29, 1999, with Travis S.  Stacy’s own records show the date of the session as August 27, 1999, and there is a progress note for that date.
  If  Stacy billed for the wrong date, the error would be “incorrect documentation” rather than “no documentation,” and the Department should consider the amount of withholding in light of the different way it calculated the withholding for error B and error C deficiencies.

III.  Sanctions – Amount of Overpayment


To determine the appropriate sanction, we consider the criteria set forth in 13 CSR 70-3.030(4)(A):  the seriousness of the offenses; the extent of violations, the history of prior violations; prior imposition of sanctions; prior provision of provider education; and actions taken by peer review groups, licensing boards, professional review organizations or utilization review committees.  Regulation 13 CSR 70-3.030(4) lists several possible violations to consider in determining the seriousness of the offense, and one of these is harm to the program in the form of an overpayment.


The sanctions for program violations are set forth at 13 CSR 70-3.030(3).  The sanctions include withholding future provider payments, termination or suspension from participation in the Medicaid program, suspension or withholding of payments, referral to peer review committees or utilization committees, recoupment of future payments, education sessions, prior authorization of services, or referral for investigation.  Regulation 13 CSR 70-3.030(3)(B) provides for the termination from participation in the Medicaid program for a period of not less than 60 days and not more than 10 years.


We have been given no history of past Medicaid problems, and the Department has not alleged that Stacy did not actually perform the services as billed.  The Department has already reduced the amount of the overpayment by allowing Stacy one unit of time for every two billed for assessments due to errors A and B.


The Department’s Regulation 13 CSR 70-3.130, titled “Computation of Provider Overpayment by Statistical Sampling” states:

(1) The following definitions will be used in administering this rule:

*   *   *


(B) Amount due means an amount of money owed to the Medicaid agency by a provider resulting from a finally determined overpayment;

*   *   *


(E) Overpayment means an amount of money paid to a provider by the Medicaid agency to which s/he was not entitled by reason of improper billing, error, fraud, abuse, lack of verification or insufficient medical necessity;

*   *   *


(I) Review group means all claims for payment or all claims relating to a specific service or a specific item . . . submitted by a provider between two (2) certain dates.  To be valid, the review group beginning and ending dates must be established before the statistical sample is selected.  If the dates are changed, a new statistical sample must be identified;


(J) Selected at random means the process where claims in a review group are assigned consecutive numbers and after the assignation, twenty-five percent (25%) of those numbers identified as the statistical sample by use of a random numbers table or computer-generated random numbers;


(K) Statistical sample means twenty-five percent (25%) of a review group of claims for payment submitted by a provider.  The sample must be selected at random to be valid[.]

*   *   *

(3) When a review of a provider’s claims by statistical sampling has been completed, a total overpayment shall be computed by totaling all overpayments for the statically sample [which] is then divided by the number of claims contained in the statistical sample to obtain an average overpayment for the sample.  The total overpayment for the review will then be determined by multiplying the average sample overpayment by the number of claims in the review group. . . .

(4) When a total overpayment has been computed by statistical sampling, the Medicaid agency may proceed to recover the full amount of the overpayment from the provider as an amount due.  Recovery of the overpayment shall be accomplished according to the provisions of 13 CSR 70-3.030(5)(A)-(D)[.]


Based on the statistical sampling method, we find the amount of overpayment to be $56,207.80.  Stacy argues that the Department’s regulations state that sanctions may be imposed by the Medicaid agency against a provider for a violation.  The Department has already exercised some discretion in allowing Stacy one unit of reimbursement for two billed in sessions with errors A and B.  We find that recoupment of the remaining overpayment is appropriate.

Summary


We find that Stacy’s inadequate records resulted in an overpayment of $56,207.80, and we authorize the Department to recoup this money.  We impose no further sanction on Stacy.


SO ORDERED on October 10, 2002.



________________________________



KAREN A. WINN



Commissioner

	�An exception report ranks different types of services with other peer professionals to see if the services provided and Medicaid funds paid are at or above the normal range.  (Tr. at 23.)


	�Resp. Ex. E (emphasis added).


	�Code 90804 is individual therapy and Code 90847 is family therapy.


	�May have been billed for the wrong date.  See page 28 of this decision.


	�The Department’s exhibit regarding this client is incomplete.  From the dates and codes, we are able to determine that the two-sided document was only copied on one side of the page.  However, we can still assess the overpayment as the Department did because Stacy had the burden of proving that he had adequate records.


	�Tr. at 66.





	�Id. at 67.


	


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Tr. at 80-81.


	�Tr. at 16, 61, 78. 


	


	�Id. at 27.





	�Id. at 16, 27, 61.  Elwood admits that he did not specifically ask for evidence of start and stop times, but asked for appointment books or calendars.  Id. at 69-70.  Stacy argues a form of “entrapment” because Elwood did not ask specifically for what he wanted – the start and stop times of the therapy sessions.  We find no evidence of this.  It appears to be a failure in communication, in that Elwood associated time records with calendars and appointment books, and Stacy did not.





	�Id. at 17.


	�Chester Williams v. Department of Soc. Services, No. 99-3216 SP, at 20-21 (Mo. Admin. Hearing Comm’n Feb. 22, 2002).  See also Starlett Grey v. Department of Soc. Services, No. 00-0018 SP (Mo. Admin. Hearing Comm’n Nov. 16, 2000) (conclusions based on other factors than Medicaid bulletins).  Cf. Complete Care of American & International v. Department of Soc. Services, No. 00-0627 SP (Mo. Admin. Hearing Comm’n Jan. 31, 2001) (specific requirements for time sheets, including times of service and clients’ names and signatures were promulgated in a Department regulation).  





	�At the hearing, we admitted the Bulletin over Stacy’s objections that there had been no testimony as to the publication or distribution of the Bulletin, and that he had not previously seen it.  Although Stacy’s objections may be well founded, we do not reconsider the evidentiary issue because we are not relying on the criteria in the Bulletin.





	�Elwood is a registered nurse.





	�Stacy objected to Exhibit G because it contains the consultant’s notes.  At the hearing, we admitted the exhibit for the progress notes and Elwood’s comments.  The comments of the consultant were not admitted and are not considered in this decision.


	�Stacy writes:  “Counseled with X and his mother,” then later in the same paragraph writes, “Counseled with X.”  This is consistent with other progress notes, and we have allowed it as a distinction between family and individual therapy.





	�We cannot definitely say that this is a mistake because Stacy could have billed for the August 27 date as well.  We do not have those records. 





PAGE  
31

