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DECISION 


We grant the application of Senior Citizens Nursing Home District of Ray County (“the District”) for an increase in Medicaid reimbursement in the amounts of $0.66 per patient day for 10 additional beds and $ 2.97 per patient day for 56 replacement beds, a total of $3.63 per patient day in Medicaid rate increases.  

Procedure


On November 26, 2003, the District filed its petition.  The petition seeks our re-determination of a decision of the Department of Social Services, Division of Medical Services (“Medical Services”) denying its claim for a Medicaid rate adjustment.  We convened a hearing on the petition on July 28, September 20 and 21, and October 27, 2004.  Harvey Tettlebaum and 

Jane Drummond with Husch & Eppenberger represented the District.  Assistant Attorneys General David Hart and Robert Carlson represented Medical Services.  


At the hearing, we took Respondents’ Exhibit W under advisement.  On November 2, 2004, pursuant to our ruling, the Department supplemented Exhibit W with a certified copy of 19 CSR 60-50.450.  The District made no further objection.  We admit the supplemented Exhibit W into the record.  


The District filed the last scheduled written argument on March 3, 2005.  Medical Services filed a surreply on March 18, 2005.  The District filed a motion to strike the surreply on March 22, 2005.  That same day, Medical Services filed suggestions in opposition to the motion to strike and a motion to strike the District’s reply brief.  On March 23, 2005, the District filed a motion for a conference suggesting that any further argument on its motion to strike be presented orally.  We deny the motions to strike, and the motion for conference is moot.  

Findings of Fact

1. The District is a political subdivision of the State of Missouri.  It holds a license to operate Shirkey Leisure Acres (“the facility”) as a skilled nursing facility (“SNF”) in Richmond, Ray County, Missouri.  Medical Services has certified the District to provide services to Medicaid beneficiaries for which Medical Services pays reimbursement to the District.  The District  is also licensed to provide residential care.  

A.  Background

2. The District began operating the facility in 1971.  In 1985, it constructed a residential care facility (“RCF”) financed through a bond issue.  In the mid-1980s, changes to the Medicare and Medicaid systems resulted in hospitals discharging patients earlier to the facility.  Such patients required more care and more equipment to provide that care.  

3. In 2001, the District was licensed to care for 141 patients and was certified to provide Medicaid services for 137 patients.  It housed most of its patients together in two-bed (semi-private) rooms.  The District decided that to give its patients the service they needed and the comfort they deserved, it would expand its facility by adding a new wing, building onto its Alzheimer unit, and moving patients into the newly constructed rooms (“the Project”).  

4. The Project’s objective was to offer each patient a one-bed (private) room and, if Medicaid did not pay the full cost of care in a private room, for the District to make up the difference.  

B.  Construction

5. The Project expanded the District’s services to patients with Alzheimer’s disease and to non-Alzheimer patients.  The District built a new two-level wing onto the facility with 66 newly constructed rooms:  56 on an upper level and 10 on a lower level.  Of the newly constructed rooms, 20 were for Alzheimer patients and 46 were for non-Alzheimer patients.  

6. The District distributed Alzheimer and non-Alzheimer service in the new wing as follows:
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66 newly constructed rooms

7. As planned, when construction was finished, the District equipped each room in the facility – pre-Project and newly constructed – to house only one patient each.  To each of the 56 newly constructed rooms on the upper level, the District moved only one patient’s equipment from 56 pre-Project, semi-private rooms (46 non-Alzheimer and 10 Alzheimer).  The 56 pre-

Project rooms from which the equipment was removed received equipment for no more patients.  To each of the 10 newly constructed rooms on the lower level, the District added equipment for one patient.  

8. In other words, the facility redistributed equipment and added equipment to the new wing as follows:



Equipment for Patients:
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66 newly constructed rooms

Thus, the District increased the facility’s equipment enough for only ten patients.  

9. The Project cost was $3,781,086.  The District financed the Project through another bond issue.  The Project was less expensive than building a new separate facility.  

10. To fulfill the Project’s purpose required permission from three separate state agencies.  Constructing the new rooms required a certificate of need (“CoN”) from the Missouri Health Facilities Review Committee (“the MHFRC”).  Providing care in the new rooms required a license from the Division of Aging (“Aging”).  Receiving Medicaid reimbursement for such care required certification from Medical Services.   

C.  CoN

11. The MHFRC is an agency within the Missouri Department of Health and Senior Services.  It administers the CoN laws.  The purpose of the CoN laws is to control health care costs by restricting the amount that health care providers may spend on new health care construction and services based on need.  

12. The MHFRC issues or denies a CoN or a letter of non-applicability before a health care provider may construct a new health care facility or offer new health care services.  New construction or services above a statutory threshold require a CoN application and approval.  New construction or services below that threshold require only a letter of non-applicability.

13. The first required notice to the MHFRC is a “letter of intent.”  The MHFRC’s letter of intent form offers the following options under “Type of Review”:

Full Review:


New Hospital


New LTC Beds


New LTAC Beds


New / Additional Equipment

Expedited Review:


6-Mile RCF Replacement


15-mile LTC Replacement


30-mile LTC Replacement


LTC Bed Expansion


LTC Renov. / Modernization


Equipment Replacement

Non-Applicability Review

Each option has a check box to its left.  An applicant for a CoN must follow the letter of intent with an application.  The District filed two letters of intent and two applications, a letter of intent and application for the non-Alzheimer rooms, and a separate letter of intent and application for the Alzheimer rooms.  

14. On March 29, 2002, the District filed a letter of intent regarding the 46 new non-Alzheimer rooms.  The District initially described the Project as a “replacement,” but the MHFRC corrected it to “renovation/modernization” because that more accurately described the application under CoN statutes and regulations.  On its CoN application dated September 24, 2002, the District described the 46 new rooms as a “46 bed replacement unit.”  On both those 

documents, the District stated that the 46 new non-Alzheimer rooms would “not increase our licensed capacity.”  On November 25, 2002, the MHFRC issued a CoN “to reconfigure Shirkey Leisure Acres a 141-bed SNF” without reference to a number of beds.  

15. On January 6, 2003, the District filed a letter of intent with the MHFRC for the 20 Alzheimer’s rooms.  It stated that 10 of the Alzheimer rooms “will be placed in our new wing which has already been approved by the CoN Committee.”  The remaining 10 rooms were within the amount of additional new facility construction and services that did not require a CoN.  On January 8, 2003, the MHFRC issued a letter of non-applicability to “Add 10 SNF beds.”  

D.  License 

16. Aging was an agency within the Department of Social Services.  Aging administered the nursing home license laws.  The purpose of the nursing home license laws is to protect the patients of nursing homes.
  

17. The nursing home laws protect patients by requiring that all nursing homes operate according to standards for staffing, equipment, physical configuration of the facility, sanitation, and other matters that affect the safety, health, and well-being of the patients.  Aging conducts inspections to determine compliance with the licensing standards, and it issues, renews, or denies a license to an applicant or licensee.  The license gives the licensee permission to provide a certain level of care (residential, intermediary, or skilled) to a certain number of patients at a certain facility.  It does not designate rooms or beds as “licensed.”  

18. Aging issues an amended license only to approve a change in licensed capacity.  It issues no amended license to reflect the reconfiguration of space within a facility unless that 

reconfiguration includes a change in the number of patients to whom the licensee provides care.  Aging has no procedure that it calls “delicensing.”  

19. The required notice to Aging requesting a change in licensed capacity is Aging’s form DA-113.  On a DA-113, a licensee inventories each room in which it seeks to provide care by floor, wing or unit, room number, number of beds per room, and the level of licensure requested.  

20. On February 21, 2003, the District filed a DA-113 with Aging requesting licensure for 151 beds.  In rooms formerly containing two beds, the District’s DA-113 reported one bed.  In each of the newly constructed rooms, the District’s DA-113 reported one bed.  Aging inspected the facility.  Aging issued a letter approving the District’s DA-113.  

21. On April 22, 2003, Aging issued an amended license to provide skilled nursing care for “maximum resident capacity 151.”  The amended license recited that it was effective on “08/01/01,” but noted a “10 bed increase effective 04/22/03 (141 + 10 = 151 Beds).”  Until the District received the amended license, it held no license to provide care in the new wing.    

E.  Certification

22. Licensing is a pre-requisite to participation.  Certification is Medical Services’ permission to participate as a provider in Medicaid.  

23. Aging conducts surveys to determine a provider’s compliance with the conditions of participation in Medicaid.  A Medicaid survey is similar to a licensing inspection in that each includes an examination of the facility’s physical features, personnel, policies, and practices, and a comparison of the results against federal conditions of participation.  Aging makes recommendations to Medical Services on whether applicants for Medicaid certification meet those conditions.  Federal law requires certification by number of beds, and identification of such 

beds by room number.  For that reason, a change in configuration requires a change in certification.  

24. Aging’s form DA-113 provides the required notice to Aging requesting a change in certified capacity.  On  DA-113, a provider inventories each room in which it seeks to provide Medicaid services by floor, wing or unit, room number, number of beds per room, and the type of certification requested.  By comparing a DA-113 with previous documents, Aging can determine where and when a licensee takes beds out of service and puts them into service.  

25. The District’s DA-113 filed on February 21, 2003, requested licensure and certification for 151 beds.  Aging inspected the facility.  Aging’s letter approving the DA-113 is its only document to a Medicaid provider that reflects its recommendation on a change in certification.  Aging documents a change in certified capacity to Medical Services by a “certification and transmittal” form.  

26. Effective April 22, 2003, Medical Services approved the change in the District’s certification from 141 to 151 “beds,” specifying beds in the new rooms.  Until the District received the amended certification, it was not authorized to receive Medicaid reimbursement for services provided in the new wing.  

F.  Medicaid Rate

27. Medical Services is an agency within the Department of Social Services.  It certifies providers to participate in the Medicaid program and determines each provider’s reimbursement rate for providing services to Medicaid beneficiaries.  

28. The purpose of Medicaid is to provide health care to persons who cannot afford it (“beneficiaries”).  It does so by prospectively reimbursing health care providers for services they provide to beneficiaries.  Prospective reimbursement means paying a provider an amount set 

before the services are provided.  Medical Services sets a dollar amount per patient day (“ppd”) for each facility individually by examining historic data on that facility’s costs.  

29. In 1994, Medical Services set new Medicaid rates for all participating providers.  In setting the District’s rate for services at the facility, Medical Services used a capital asset debt of $472,139.  The District had a prospective rate in effect on January 1, 1995.  

30. On July 9, 2003, the District filed a claim for a rate adjustment (“the claim”) based on the Project.  By letter dated December 23, 2003 (“the denial letter”), Medical Services determined the claim effective July 1, 2003.  It granted a rate adjustment as to the 10 beds in the amount of $0.78 ppd under provisions of law related to additional beds.  It denied the claim for a rate adjustment as to the 56 beds.  In arriving at its determination as set forth in the denial letter, Medical Services used a capital asset debt of $472,139.  

G.  Calculation

31. Our Findings of Fact on the amounts used in calculating the rate adjustments are set forth in the appendix to this decision.   

Conclusions of Law

We have jurisdiction to hear the District’s petition and decide its claim.
  Section 621.055.1, RSMo Supp. 2004,
 provides:

Any person authorized pursuant to section 208.153, RSMo, to provide services for which benefit payments are authorized pursuant to section 208.152, RSMo, may seek review by the administrative hearing commission of any of the actions of the department of social services specified in subsection 2, 3, 4 or 5 of section 208.156, RSMo. 

Section 208.156.2 provides that any Medicaid provider:

whose claim for reimbursement for such services is denied . . . shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo. 

(Emphasis added.)  Medical Services “denied” the District’s claim for a rate increase when it denied the portion relating to replacement beds.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  

The District’s appeal brings that claim before us to decide:  

The legislature intended for the Commission to render the agency’s decision.  This is the import of the language . . . requiring adherence to the procedures of Chapter 536 in appeals . . . to the Commission.  

J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We simply re-make Medical Services’ decision.  Geriatric Nursing Facility v. Department of Soc. Servs., 

693 S.W.2d 206, 209 (Mo. App., W.D. 1985).  The District has the burden of proof.  Section 621.055.1.  

I.  Medicaid Laws

The District cites provisions of the Department’s Regulation 13 CSR 70-10.015, titled Prospective Reimbursement Plan for Nursing Facility Services (“the Plan”) related to replacement beds.   

Medical Services argues that we have no power to grant the District’s claim under the replacement beds provision because the District did not describe that theory in its claim filed with the Department.  Medical Services cites no authority supporting that argument, and we find none.  The courts have expressly instructed this Commission that a provider is not limited to the theory the provider enunciated to Medical Services.  Sells Rest Home v. Department of Soc. Servs., 829 S.W.2d 59 (Mo. App., W.D. 1992).  Under that law, the District’s failure to recite its theory to the Department does not determine the scope of our jurisdiction.  

As we discussed in St. Anthony’s Med. Center v. Department of Soc. Servs., No. 03-0661 SP, at 9 (Apr. 6, 2004), we must examine all applicable law to the claim because § 208.156.2 requires us to follow Chapter 621, RSMo, which requires a contested case.  Section 621.135.  That procedure is a de novo review of the claim.  Abmeyer v. State Tax Comm'n, 1997 Mo. App. LEXIS 1872 (Mo. App., S.D. 1997); Lederer v. Department of Social Servs., 825 S.W.2d 858, 864 (Mo. App., W. D. 1992).  

To decide the claim de novo is to examine all applicable law that Medical Services could apply to the claim.  Jones v. Director of Revenue, 981 S.W.2d 571, 576 (Mo. banc 1998) (citing J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990), and Matteson v. Director of Revenue, 909 S.W.2d 356, 360 (Mo. banc 1995)).  Hence, our “power extends only to the ascertainment of facts and the application of existing law thereto in order to resolve issues within the given area of agency expertise.”  State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc, 1982).  

For that reason, our decision is not limited to the choices that the parties have proffered.  Medical Services argues for a rate increase of $0.62 for additional beds and $0.00 or, in the alternative, $0.10 for replacement beds.  The District’s amended complaint seeks a rate adjustment of $6.97 for additional beds and replacement beds combined.  We need not choose among those numbers, but must calculate our own.  J.C. Nichols Co., 796 S.W.2d at 20-21.  

The law’s requirement, that Medical Services give the District notice of the grounds for its decision, limits our authority to decide all issues that might affect the claim.  

Procedural due process requires that before a person is deprived of a property interest, he or she “must receive notice and an opportunity for a hearing appropriate to the nature of the case.” 

State v. Mann, 23 S.W.3d 824, 836 (Mo. App., W.D. 2000).  When a state agency does not institute the contested case, the agency’s answer must set forth that notice.  The notice 

appropriate to denying a property claim includes the law under which the claim is denied and the facts that make that law applicable.  Such notice defines the grounds on which we may deny the claim.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984); Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  We have adopted that standard in our Regulation 1 CSR 15-3.380, which we discuss below.  

a.  “Replacement Beds”

Paragraph (13)(B)6 of the Plan allows an adjustment to the rate for replacement beds:

(13) Adjustments to Reimbursement Rates.

*   *   *


(B) Special Per Diem Rate Adjustments.  Special per diem rate adjustments may be added to a qualifying facility's rate without regard to the cost component ceiling if specifically provided as described below.

*   *   *


6.  Replacement Beds.  A facility with a prospective rate in effect on or after January 1, 1995, may request a rate adjustment[.]

The parties agree that the District’s claim satisfies those requirements.  

The parties disagree in part as to whether the 56 beds meet two other provisions.  One is the definition of replacement beds in subsection (4)(VV):  

Replacement beds.  Newly constructed beds never certified for Medicaid or previously licensed by . . . Aging . . . and put in service in place of existing Medicaid beds.  The number of replacement beds being certified for Medicaid shall not exceed the number of beds being replaced. 

The other is the requirement of paragraph (13)(B)6, which provides:

Replacement beds.  [The] adjustment [is] for replacement beds that resulted in the same number of beds being delicensed with . . . Aging[.]  . . . The facility shall provide documentation from . . .  

Aging . . . that verifies the number of beds used for replacement have been delicensed from that facility.  

As to those provisions, the parties agree that the number of beds before and after the Project, (leaving out the additional beds, which are not at issue in this case) is the same.  

The District argues that the 56 beds in the newly constructed rooms are, in the language of the Plan: 

· newly constructed, 

· never before certified and licensed, and 

· put in service in place of delicensed Medicaid beds.

Medical Services argues that the 56 beds do not meet those requirements because the District merely rolled the beds from the pre-Project rooms to the newly constructed rooms; and that the District did not delicense and replace 56 beds.  To determine whether the District has replacement beds, we must first determine what “beds” are.  

b.  Beds


The premise of Medical Services’ argument is that “bed” under subsection (4)(VV) and subparagraph (13)(B)6 means an article of furniture and not the room that houses it.  Medical Services cites no authority for its definition of “bed” in this context, and the Plan contains none.  


In construing regulations, we give words their plain and ordinary meaning.  Blue Springs Bowl v. Spradling, 551 S.W.2d 596, 598 (Mo. banc 1977).  We find that meaning in the dictionary.  Roberts v. McNary, 636 S.W.2d 332, 335 (Mo. banc 1982).  Applicable dictionary definitions include:  

1 a : a piece of furniture on or in which to lie and sleep . . . c : a place for sleeping . . . e (1) : a mattress filled with soft material (2) : BEDSTEAD f : the equipment and services needed to care for one hospitalized patient or hotel guest [.]

MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 101 (10th ed. 1993).  


In determining whether the District is eligible for a replacement beds adjustment, Medical Services limits its definitions of beds to 1a and 1e (furniture), but it uses definition 1f (equipment and services) for other purposes.  In its calculations of the capital component for the replacement bed adjustment and the additional beds adjustment, Medical Services interprets beds to include construction costs under paragraphs (13)(B)6 and 7:

The rate adjustment will be calculated as the difference between the capital component per diem (fair rental value (FRV)) prior to the [additional beds/replacement] beds being placed in service and the capital component per diem (FRV) including the [additional beds/replacement beds] placed in service as calculated in subsection (11)(D) including the [additional beds/replacement beds] beds placed in service.  The capital component is calculated for the [additional /replacement] beds using the asset value per licensed bed as determined using the R. S. Means Construction Index for nursing facility beds adjusted for the Missouri indexes for the date the [additional/replacement] beds are placed in service.

(Emphasis added.)  In other words, Medical Services uses one definition (furniture) to determine eligibility for the replacement beds adjustment.  It uses another definition (equipment and services) when determining eligibility for the additional beds adjustment, calculating the additional beds adjustment, and calculating the replacement beds adjustment.  

The latter definition (equipment and services) is the sense found in the Plan and the statutes.  Those provisions use “beds” to include construction as well as furniture.  The Plan states that Medical Services certifies beds and that Aging licenses beds.
  Subsection (4)(M) of the Plan provides a definition for “certified bed:”

Any nursing facility or hospital based bed that is certified by the Division of Aging or Department of Health to participate in the Medicaid Program.

Section 208.152.1(25), RSMo Supp. 2004, provides that Medicaid shall pay for:

Nursing home costs for recipients of benefit payments under subdivision (4) of this subsection to reserve a bed for the recipient in the nursing home during the time that the recipient is absent due to admission to a hospital for services which cannot be performed on an outpatient basis, subject to the provisions of this subdivision: 


(a) The provisions of this subdivision shall apply only if: 


a.  The occupancy rate of the nursing home is at or above ninety-seven percent of Medicaid certified licensed beds, according to the most recent quarterly census provided to the department of health and senior services which was taken prior to when the recipient is admitted to the hospital[.] 

*   *   *


(d) The provisions of this subdivision shall not apply unless the nursing home receives notice from the recipient or the recipient's responsible party that the recipient intends to return to the nursing home following the hospital stay.  If the nursing home receives such notification and all other provisions of this subsection have been satisfied, the nursing home shall provide notice to the recipient or the recipient's responsible party prior to release of the reserved bed. 

(Emphasis added.)  Such provisions use “beds” as shorthand for patient capacity – a capacity to provide care, a unit of care – not furniture alone.  

That usage is in harmony with statutes that provide how Medical Services and Aging make their decisions.  Aging conducts its inspection and survey, not of mere furniture, but of the room that houses it.  It issues a license only if:

The facility and the operator are in substantial compliance with the [nursing home laws].  

Section 198.022.1(2) (emphasis added).  Similarly, certification issues to a provider for services at its “facility.”  Sections 208.152 and 208.169.1(1); subsections (3)(A), (H), (I), (J), of the Plan.  Thus, construction is always at issue in licensing and certification.
  

Medical Services argues that we must defer to its interpretation of its regulation.  It cites Collins v. Department of Soc. Servs., 141 S.W.3d 501 (Mo. App., S.D. 2004).  In that case, the court stated: 

[W]hen the agency decision “involves the interpretation of law and application of the law to undisputed facts, [we] must form [our] own independent conclusions, and [we are] not bound by the interpretation of the agency.”  Some deference, however, is appropriate when the issue involves an agency interpretation of its own regulation. 

Id. at 504 (citations omitted).  However, that deference is not unlimited.  


The law does not require deference to Medical Services’ interpretation of the law it administers, even of regulations that it drafted, in every instance.  Medical Services’ regulations have the force of law, and they bind Medical Services and this Commission as such.  Neither Medical Services nor this Commission has authority to depart from the law as set forth in the Plan.  Medical Services has no power to interpret its Plan contrary to the Plan’s plain language.  State ex rel. Stewart v. Civil Serv. Comm'n of St. Louis, 120 S.W.3d 279, 286 (Mo. App., E.D. 2003).  Where Medical Services offers an interpretation that is plainly contrary to the Plan’s plain language, we must follow the Plan’s plain language.  Such is the case here.  

The term “beds” makes sense throughout the Plan and other provisions of law at issue only when we read it as a measure of a facility’s capacity to provide care, not as mere furniture.  The testimony of Aging’s Director of the Section for Long-Term Care and of the MHFRC’s 

Director of the Certificate of Need Program supports our reading.  Aging’s long-term care director, Darrell Hendrickson, testified as follows:

When I’m looking at a provider, I’m looking at the total care delivery system.  We concentrate, it seems to be, on beds right now, but I’m also looking at the room, the curtains, the square footage that's there, making sure that we have, you know, the bathroom facilities, the sinks, those kind of amenities in that particular room as well, just like I’m looking for smoke detectors, sprinkler systems, those things. 

So, I mean, I guess this litigation seems to be focused primarily on beds, and I’m primarily focused on the entire facility, and a room is just a component of that and the beds within that particular room, so if that answers your question.

(Tr. at 222-23.)

We conclude that as a matter of law, “beds” does not mean furniture alone; it includes the construction to house such furniture.  Medical Services’ interpretation to the contrary is inconsistent, not only with its own interpretation for other purposes, but also with the plain language of the statutes and the Plan.  It does not control our decision.  

c.  “Beds . . . Delicensed”

The parties dispute whether beds are “delicensed with . . . Aging” absent official action by Aging.  The District argues that delicensed beds are simply beds taken out of service.  We agree with the District.  

Medical Services argues that to have replacement and delicensed beds, the District must eliminate the possibility of such beds ever meeting Aging’s licensing requirements in the future.  According to Medical Services, the District must destroy its old rooms, alter them permanently, or otherwise agree that they never again shall be used to provide care.  It argues that replacement can only occur between separately licensed facilities, not within a single licensed facility.  

Medical Services’ argument requires us to read an additional requirement into the Plan.  Medical Services cites no authority supporting that argument, and we find none.  On the contrary, the Plan’s language plainly shows that it contemplates replacement within a facility.  The District cites the Plan’s paragraph (13)(B)6, which states that Aging’s documentation verifies that “the number of beds used for replacement have been delicensed from that facility” and refers to no other facility.  Such language shows that the Plan contemplates replacement within a single facility and requires no such drastic and expensive an action as Medical Services posits.  The Plan lacks any words that suggest otherwise.  It is unambiguous on that point.

Medical Services argues that Aging did not “delicense” 56 beds by some official action.  Medical Services cites no authority supporting that argument, and we find none.  The Plan provides no definition for “delicensed.”  No verb form such as “delicense” or “delicensing” appears in the Plan, only the adjective “delicensed.”  A related adjective defined at subsection (4)(II) of the Plan is helpful:

Licensed bed.  Any skilled nursing facility or intermediate care facility bed meeting the licensing requirement of . . . Aging[.]

By implication, a bed that no longer meets Aging’s licensing requirements is delicensed. 

The meaning of a delicensed bed is further discernible from the Plan’s provisions related to the replacement beds adjustment.  At the risk of redundancy, we repeat those provisions.  One is the requirement of paragraph (13)(B)6, which provides:  

Replacement beds.  [The] adjustment [is] for replacement beds that resulted in the same number of beds being delicensed with . . . Aging[.]  . . . The facility shall provide documentation from . . .  Aging . . . that verifies the number of beds used for replacement have been delicensed from that facility.  

(Emphasis added.)  That provision balances “replacement beds” with “beds being delicensed with . . . Aging” and “beds used for replacement” with beds “delicensed from that facility.”  The other provision is the definition at paragraph (4)(VV):  

Replacement beds.  Newly constructed beds never certified for Medicaid or previously licensed by the Division of Aging or the Department of Health and put in service in place of existing Medicaid beds. The number of replacement beds being certified for Medicaid shall not exceed the number of beds being replaced. 

That provision balances “newly constructed[,] never certified . . . or licensed” beds with “existing beds” and “replacement beds” with “beds being replaced.”  Together, those provisions plainly and consistently require only one thing:  that replacement capacity is not greater than replaced capacity.  

Therefore, we conclude that the beds delicensed are simply the beds taken out of service and replaced under a single license.  Taking beds out of service is not an action by Aging; it is an action by the District.  When the District moved equipment for 56 patients out of 56 respective rooms, it delicensed 56 beds.  In the alternative, if any Aging action was required, Aging’s approval of the DA-113, which showed precisely where beds were taken out of service, meets that requirement.  

d.  Policy


Medical Services argues that we should also read a medical necessity requirement into the provisions allowing a rate adjustment for replacement beds.  “We are not to supply, insert, or read words into a statute unless there is an omission plainly indicated[.]”  State ex rel. May Dep't Stores v. Weinstein, 395 S.W.2d 525, 527 (Mo. App., St. L. 1965).  


Medical Services argues that allowing a rate adjustment for increasing bed capacity, without increasing the number of Medicaid patients served, threatens scarce Medicaid funds.  Medical Services argues that a provider could gain infinite rate adjustments by simply rotating “beds” through its rooms.  Medical Services cites no authority supporting that argument, and we find none.  The Plan requires that additional beds must be never before licensed or certified.  

While it is true that the District has more square footage for 151 patients than the law requires, and its rate is based in part on capacity, payment of that rate is based on patient occupancy and care, not on capacity.  The uncontroverted evidence shows that the District made a governmental decision, with full understanding of the fiscal consequences, to devote more capacity to each Medicaid patient than the law requires.  Medical Services advances no public policy against that decision. 


Medical Services argues that if the District moves Medicaid patients back into the old rooms and admits private pay patients into the new rooms, Medicaid will be paying for private pay care instead of Medicaid care.  That concern is premature.  It is uncontested that if the District wanted to put the old rooms’ two-bed capacity into service again, and keep the new wing in operation, it would need an increase in its licensed capacity and in its certified capacity.  If the safeguards attendant to those procedures and the laws against Medicaid fraud are insufficient assurance for Medical Services, it must amend its Plan to forbid that practice.  We cannot bar that practice because no such bar now exists.  

e.  Conclusion under Medicaid Law


The District replaced the 56 delicensed beds when it moved the equipment for 56 patients into the new wing.  It is undisputed that the new wing’s capacity of the 56 rooms to provide care and service was not licensed and certified before the Project because those rooms did not exist.  The facility thus created 56 replacement beds. 
  

II.  Other Agencies’ Laws


Medical Services cites laws governing the MHFRC and Aging.  It cites no authority requiring deference to its interpretation of any other agency’s law.  

a.  CoN Law


Medical Services argues that the District does not have the required CoN or letter of non-applicability, and that the District cannot get the required CoN because the CoN laws bar replacement beds within a facility.  Medical Services cites no authority supporting that argument, and we find none.  

Section 197.315 provides:  


1.  Any person who proposes to develop or offer a new institutional health service within the state must obtain a certificate of need from the MHFRC prior to the time such services are offered. 

*   *   *


5.  After October 1, 1980, no agency of state government may appropriate or grant funds to or make payment of any funds to any person or health care facility which has not first obtained every certificate of need required pursuant to sections 197.300 to 197.366.


(Emphasis added.)  Paragraph (13)(B)7 of the Plan, relating to a rate adjustment for additional beds, provides:  

Additional beds.  A facility with a prospective rate in effect on or after January 1, 1995, may request a rate adjustment for additional beds.  The facility must obtain an approved certificate of need or applicable waiver for the additional beds. 

Nothing in the Plan requires a CoN for replacement beds.  Only § 197.315 requires a CoN for Medicaid payment.  Nevertheless, the District has a CoN for the 56 newly constructed beds.    

i.  The Right CoN

Medical Services argues that the District has the wrong kind of CoN, that it needs a “replacement” CoN instead of a “renovation” CoN, and that it cannot get the CoN because of a ban on replacing beds within a facility.  Medical Services’ argument is premised on a difference between a “replacement beds” CoN and a “renovation” CoN.  Medical Services cites no authority supporting those arguments, and we find none.  

The CoN laws do not restrict replacement beds to a separately licensed facility.  The MHFRC’s Regulation 19 CSR 60-50.450(8) provides:

For LTC renovation or modernization projects which do not include increasing the number of beds, the applicant should document the following, if applicable:

*   *   *


(E) The rationale for the reallocation of space and functions; and


(F) The benefits to the facility because of its age or condition.

(Emphasis added.) That regulation grants a CoN to “reallocate” space without increasing bed count, if it benefits the facility, which aptly describes the Project.  

The MHFRC reviewed the Project under the renovation provisions, as MHFRC director Piper testified:


Q
Tom, why is box 3 and 4 important to you?


A
Three and 4 are very important to us because it specifies which part of our rules we would apply to this project.


Q
Okay.  And looking at this document, what rules would you apply to this particular project?


A
We applied the review of renovation and modernization since these were beds being moved from one part of the facility to another part within the same license.  

(Tr. at 623.)  He testified that the Project was not subject to the CoN replacement provisions:


Q
So a facility that wants to transfer beds like Shirkey Leisure Acres did from one older part of the facility to a new wing, do they have to get a replacement CON?


A
No.


Q
And why not?


A
If they wish to remain within the same license, modernize or reconfigure their facility by shifting beds within the same premises, the Certificate of Need then is for the expenditure but not for a change of license.  Replacement affects change of license.  Shirkey Leisure Acres did not change the license, to my knowledge.  Not with this certificate.

(Tr. at 713-14.)  

That explains why the Plan expressly requires a CoN for additional beds at (13)(B)7, but not for replacement beds under (13)(B)6.  The Plan requires no CoN for replacement beds because the MHFRC requires none.  Because the MHFRC issues no CoN for replacement beds within a facility, it issued a CoN to the District under its renovation provisions allowing the District to reconfigure its facility without any limit on beds.  

ii.  CoN Replacement Provisions

Medical Services cites CoN laws that describe replacement of beds only between separately licensed facilities.  It argues that replacement under those provisions and under the Plan mean the same thing.  No Plan provision incorporates any provision of the CoN laws.  

Medical Services argues that we should apply the CoN law’s inter-facility replacement provisions to the Plan under the statutory construction principle of in pari materia.  Medical Services cites no authority supporting that argument, and we find none.  The Plan’s replacement beds adjustment is not in pari materia with § 197.318 and the MHFRC’s Regulation 19 CSR 60-50.450.  

“In pari materia” means “upon the same matter or subject.”  Black’s Law Dictionary 791 (6th ed. 1990).  The doctrine requires that statutes relating to the same subject matter be construed together even though the statutes are found in different chapters and were enacted at different times.  Romans v. Director of Revenue, 783 S.W.2d 894, 896 (Mo. banc 1990). 

State ex rel. Director of Revenue v. Gaertner, 32 S.W.3d 564, 566 (Mo. banc 2000).  

Provisions commonly read in pari materia generally have the same author:  statutes (whose sole author is the General Assembly), or rules of civil procedure (whose sole author is the Missouri Supreme Court), or the regulations of a single agency.  The Plan, the MHFRC’s CoN regulations, and Aging’s license regulations share no common author; they are the product of different agencies for different purposes.  The CoN statutes and Medicaid statutes do not share the same purpose or address the same subject matter, as is required for reading in pari materia.  The MHFRC’s purpose is to control competition and contain health care expenditures:

The purpose of the certificate of need program is to reduce unnecessary duplication in health care facilities and to reduce the cost of health care.  

Community Care Centers v. Missouri Health Facilities Review Comm., 735 S.W.2d 13, 14 (Mo. App., W.D. 1987).  The purpose of Medicaid is as follows:

Benefit payments for medical assistance shall be made on behalf of those eligible needy persons who are unable to provide for it in whole or in part, with any payments to be made on the basis of the reasonable cost of the care or reasonable charge for the services as defined and determined by the division of medical services, unless otherwise hereinafter provided, for the following[.]

Section 208.152.1.  According to § (2) of the Plan, the Plan’s purpose is as follows:

Purpose.  This regulation establishes a methodology for determination of reimbursement rates for nursing facilities.  Subject to limitations prescribed elsewhere in this regulation, a facility's reimbursement rate shall be determined by the division as described in this regulation. 

(Emphasis added.)  Medicaid’s purpose is not the same as the purposes of the CoN statutes.
  The Plan and the CoN law are not in pari materia.  

Medical Services cites § 197.318.8, on relocating RCF beds.  That statute provides:

Notwithstanding any other provision of this chapter to the contrary: 

*   *   *


(4) Any residential care facility licensed pursuant to chapter 198, RSMo, may relocate any portion of such facility’s current licensed beds to any other facility to be licensed within the same licensure category if both facilities are under the same licensure ownership or control, and are located within six miles of each other[.]

(Emphasis added.)  It also cites the MHFRC’s Regulation 19 CSR 60-50.450(1) and (3)(B), which provide:

(1) All additional long-term care (LTC) beds in nursing homes, hospitals, and residential care facilities (RCF), and beds in long-term acute hospitals are subject to the LTC bed minimum occupancy requirements (MOR) pursuant to sections 197.317 and 197.318(1), RSMo, with certain exemptions and exceptions pursuant to sections 197.305(7) and 197.312, RSMo, and LTC bed expansions and replacements pursuant to sections 197.318.8 through 197.318.10, RSMo.

*   *   *

(3) Replacement Chapter 198 beds qualify for an exception to the LTC bed MOR plus shortened information requirements and review time frames if an applicant proposes to—


(A) Relocate RCF beds within a six (6)-mile radius pursuant to section 197.318.8(4), RSMo[.]

(Emphasis added.)  Those provisions do not apply to the Project because the District did not relocate RCF beds to another facility.  It relocated SNF beds to a new part of its existing facility.  

Medical Services cites the CoN statutes on removal of one facility’s entire capacity to another under § 197.318.10:

Nothing in this section shall prohibit a health care facility licensed pursuant to chapter 198, RSMo, from being replaced in its entirety within fifteen miles of its existing site so long as the existing facility and proposed or replacement facility have the same owner or owners regardless of corporate or business structure and the health care facility being replaced remains unlicensed and unused for any long-term care services whether they do or do not require a license from the date of licensure of the replacement facility. 
(Emphasis added.)  Medical Services also cites the MHFRC’s Regulation 19 CSR 60-50.450(3)(C), which provides an exception to the minimum occupancy requirements if the provider will:


(C) Replace a facility in its entirety within a fifteen (15)-mile radius pursuant to section 197.318.10, RSMo, under the following conditions:


1.  The existing facility’s beds shall be replaced at only one (1) site;


2.  The existing facility and the proposed facility shall have the same owner(s), regardless of corporate structure; and


3.  The owner(s) shall stipulate in writing that the existing facility’s beds to be replaced will not be used later to provide long-term care services; or if the facility is operated under a lease, both the lessee and the owner of the existing facility shall stipulate the same in writing.

(Emphasis added.)  Those provisions do not apply because the District is not replacing its facility in its entirety.  

Medical Services cites § 197.318.9, which provides:

Any existing licensed and operating health care facility offering long-term care services may replace one-half of its licensed beds at the same site or a site not more than thirty miles from its current location if, for at least the most recent four consecutive calendar quarters, the facility operates only fifty percent of its then licensed capacity with every resident residing in a private room.  In such case: 


(1) The facility shall report to the division of aging vacant beds as unavailable for occupancy for at least the most recent four consecutive calendar quarters; 


(2) The replacement beds shall be built to private room specifications and only used for single occupancy; and 


(3) The existing facility and proposed facility shall have the same owner or owners, regardless of corporate or business structure, and such owner or owners shall stipulate in writing that the existing facility beds to be replaced will not later be used to provide long-term care services.  If the facility is being operated under a lease, both the lessee and the owner of the existing facility shall stipulate the same in writing. 

(Emphasis added.)  It also cites the MHFRC’s Regulation 19 CSR 60-50.450(3)(B), which provides an exception to the minimum occupancy requirements if the provider will:

Replace one-half (1/2) of its licensed beds within a thirty (30)-mile radius pursuant to section 197.318.9, RSMo[.]

(Emphasis added.)  The District did indeed replace licensed beds within 30 miles of its location.  

However, that provision, like the others in § 197.318 that Medical Services cites, did not exist when Medical Services published the replacement beds adjustment on January 17, 1995.
  The General Assembly did not enact the replacement beds provisions of § 197.318.8(4), .9 and .10 until 1999.
  Medical Services could not have intended to incorporate a requirement that did not yet exist.  

iii.  Conclusion as to CoN Law

The Plan and the CoN laws have different conceptions of replacement beds and renovations because of their disparate purposes.  The MHFRC reviews the building of new capacity, but does not review the rearrangement of capacity within a facility because it is not a new health care service.  

MHFRC director Piper explained:


Q
Mr. Piper, are you aware of any of the beds being delicensed in the case of Shirkey Leisure Acres?


A
No.


Q
Would you be interested in that?  Is that something that you were interested in as you reviewed their application?


A
If we were talking about a replacement facility, yes, I would be looking for a forfeiture of beds at one location to accommodate an increase of beds at another.


Q
Okay.  But because this was within the same facility, then you didn’t need to see, you didn’t ask for, you weren’t interested in delicensure of the bed in Room 1A moving to Room 2A?


A
No. . . .

(Tr. at 656.)  In other words, the CoN law does not bar replacing beds within a facility; it simply does not apply to that activity at all.  

The MHFRC issued a CoN to the District under the renovation provisions.  Medical Services cites no authority, and we find none, that allows any agency to impeach the decision of another agency.  Therefore, we conclude that the District has met the requirement of § 197.315.   

b.  Aging Law

The parties dispute what “documentation from  . . . Aging . . . verifies [that] the number of beds used for replacement have been delicensed from that facility.”  As that plain language of 

paragraph (13)(B)6 provides, the purpose of such documentation is to show that the District is not seeking more replacement beds than the beds it replaced.  In reviewing a claim, Medical Services may choose a particular format for proof of that requirement and could prescribe such format by rule.  However, Medical Services cites no authority doing so, and we find none.  No provision of law – in the Plan or elsewhere – prescribes the format for such documentation.  The District argues that it has provided Aging’s documentation verifying that the number of replacement beds is not more than the number of replaced beds.  It cites Aging’s approval of the District’s DA-113.  We agree.  

Medical Services argues that the DA-113 must show a reduction in licensed beds before it shows an increase in licensed beds.  It does both.  The District’s DA-113 showed the licensure and certification that it sought in a detailed, room-by-room format.  That format informs Aging exactly which beds are taken out of service and which beds replace them in precise locations within the facility.  

Aging’s long-term care director Hendrickson testified that only one DA-113 was required for the Project:


Q
So as long as the net effect is zero, your program doesn’t consider it plus and minus, they only look at the net effect; is that correct?


A
For licensure purposes, that’s true. . . .

(Tr. at 191.)  Even if the transfer from old rooms to new rooms had not been simultaneous, no extra DA-113 was required:


Q
. . . If they could not have made this transition in one day the way they did, would they have had to have submitted two DA113s, one effectively reducing on a particular day -- and let’s say it took a week to transition this -- and then another one adding?


A
We would not have required them to submit two.  This was really one action. . . .  And we will not penalize a facility for safely transferring residents from one location to the other.

(Tr. at 192-93.)  Medical Services cites no authority requiring the District to use the form any differently, nor requiring us to defer to its interpretation of Aging’s form, and we find none.  The Plan does not refer to the DA-113.  It is, after all, not Medical Services’ form; it is Aging’s form.  

Medical Services cites Aging’s Regulation 19 CSR 30-81.010(9).  That regulation does not discuss documentation “from” Aging.  It states in its entirety:

If a facility certified to participate in the Title XIX (Medicaid) or Title XVIII (Medicare) program elects to change the size of its distinct part, it must submit a written request to the Licensure/ Certification Unit or the ICF/MR Unit of the division, as applicable.  The request shall specify the room numbers involved, the number of beds in each room and the facility cost reporting year end date.  The request must include a floor diagram of the facility and a signed DA-113 form, Bed Classification for Licensure and Certification by Category.  A facility is allowed two (2) changes in the size of its distinct part during the facility cost reporting year.  This may be two (2) increases or one (1) increase and one (1) decrease.  It may not be two (2) decreases.  The first change can be done only at the beginning of the facility cost reporting year and the second change can be done effective at the beginning of a facility cost reporting quarter within that facility cost reporting year.  All requests must be submitted to the Licensure/Certification Unit or the ICF/MR Unit of the division at least forty-five (45) days in advance.  Any facility wishing to eliminate its distinct part to go to full certification may do so effective at the beginning of the next facility cost reporting year with forty-five (45) days notice.  The distinct part may be reestablished only at the beginning of the next facility cost reporting year.  A facility may change the location of the distinct part with thirty (30) days notice to the Licensure/Certification Unit or the ICF/MR Unit of the division.

(Emphasis added.)  That regulation requires the provider to file a DA-113 with Aging.  It is undisputed that the District filed the DA-113 with Aging and that Aging approved it.  

Medical Services also cites § (12) of Aging’s Regulation 19 CSR 30-81.010.  That regulation does not mention delicensing or documentation.  It states in its entirety:  

If a facility certified to participate in the Medicaid Title XIX program has been decertified as a result of noncompliance with the federal requirements, the facility can be readmitted to the Medicaid program by submitting an application for initial participation in the Medicaid program.  After having received the application, the division shall conduct a survey at the earliest possible date to determine if the facility is in substantial compliance with all federal participation requirements.  The effective date of participation will be the date the facility is found to substantially comply with all federal requirements.

(Emphasis added.)  That provision discusses termination from and readmission to Medicaid participation.
  It has no application to the District’s claim.   

Medical Services also argues that changes in room configuration must appear on two other documents, the Report of Change form and the license.  Medical Services cites no authority supporting that argument, and we find none.  No authority requires either document.  If either a license or a Report of Change form reflect a reduction in capacity, they constitute only an alternative or additional form of documentation.  

Medical Services also argues that because delicensing is a reduction in capacity, the District’s license must reflect its delicensure.  Medical Services cites no authority supporting that argument, and we find none.  That argument would require the issuance of two additional licenses – one for capacity taken out of service and another for capacity that replaces it – even when those events occur simultaneously.  Yet the testimony of Aging’s long-term care director Hendrickson confirms that Aging does not issue two licenses.  He testified:


Q
. . . Now, at the time that -- in the situation like Shirkey where they build an addition on to the facility and as in the case where they’re going to have beds in the facility, in this case 66 beds, do they fill out a DA113 for that portion of the facility as well as the old portion of the facility?


A
Yes.


Q
And then does the verification process that you earlier described occur with respect to new construction like that?


A
Yes.


Q
And when a facility adds on a new wing as Shirkey did, if it only added on 56 beds, not 66 beds, and took 56 beds out of service in the old wing, am I correct there wouldn't be any change in its licensure?


A
Because I license by bed capacity, total capacity of the structure, there would not be any change in their license.


Q
So you only would issue a new license if, as in the case of Shirkey, they added 10 beds?


A
That’s correct.

(Tr. at 179-80.)  Aging’s practice constitutes Aging’s “informal interpretation” or “practical construction” of its regulations.  State ex rel. Danforth v. Riley, 499 S.W.2d 40, 45 (Mo. App., K.C.D. 1973).  

We conclude that the District has documented Aging’s verification of its “beds . . . delicensed.”   

c.  Conclusion on the Applicability 

of Other Agency Laws to Medicaid

What is implied from our Findings of Fact and Conclusions of Law so far we now make explicit:  as long as the District satisfies the MHFRC under the CoN law, and Aging under the licensing standards and conditions of Medicaid participation, no agency has any legal interest in how the District configured its facility.  As Aging’s Darrell Hendrickson testified:

They choose to put the beds where they -- or make the request for beds where they want to.  We have to verify that they comply.  


. . .   You know, they get to choose where the facility is as long as -- and we get to make sure that they meet all of the standards.  

*   *   *


So again, a lot of this is very flexible to the provider, putting stuff in and taking it out[.]

(Tr. at 204.)  The nursing home licensing and CoN laws do not alter our reading of the Medicaid laws set forth in Part I of these conclusions of law.  

III.  Amounts

The Plan calculates the adjustments for replacement beds and additional beds identically in most regards.  The parties agree as to most of the amounts and operations in the calculation.  We discuss the provisions of law as to which the parties’ pleadings or evidence varied.  

a.  Interest Rate and Capital Asset Debt

At the hearing, Medical Services offered evidence on two issues not raised in its answer to the amended petition.  Medical Services offered evidence of the interest rate.  Paragraph (7)(F)1 of the Plan provides:  

(7) Allowable Cost Areas. 

*   *   *


(F) Interest and Finance Costs.


1.  Interest will be reimbursed for necessary loans for capital asset debt at the Chase Manhattan prime rate on September 1, 1994, plus two (2) percentage points.  For replacement beds, additional beds and new facilities placed in service after August 31, 1995, the prime rate will be updated annually on the first business day of each September based on the Chase Manhattan prime rate plus two (2) percentage points.

(Emphasis added.)  The District did not object to that evidence and stipulated to the use of 6.75 percent in its adjustments for both additional beds and replacement beds.  Therefore, we use 6.75 percent as the interest rate in our calculations.   


Medical Services also offered evidence on capital asset debt, but the District did not consent to trying that issue or stipulate to any amount other than that used in Medical Services’ decision letter.  Until this case, Medical Services had used the same capital asset debt figure since 1994.  The Plan provides the following definitions at § (4):


(J) Capital asset.  A facility’s building, building equipment, major moveable equipment, minor equipment, land, land improvements, and leasehold improvements as defined in HIM-15. Motor vehicles are excluded from this definition.


(K) Capital asset debt.  The debt related to the capital assets as determined from the desk audited and/or field audited cost report.

As shown in the appendix, the amount determined for capital asset debt has effects throughout the calculation of a provider’s rate.  Medical Services argues that it set the District’s capital asset debt too high in 1994 and now for the first time seeks to correct that amount in this contested case.  


The District objected to evidence of capital asset debt based on lack of notice and relevancy, and we sustained that objection.  Medical Services made an offer of proof, which it renews in written argument.  We affirm our ruling because Medical Services did not give notice to the District that capital asset debt was at issue as required by law.  


Medical Services did not notify the District of any problem relating to its capital asset debt at any time between July 1, 1994, and September 20, 2004, which was the second day of the hearing.  The District did not raise the issue of capital asset debt in its claim.  Medical Services did not use the new capital asset debt amount in its denial letter.  Denial of the claim on the basis of capital asset debt is subject to appeal to this Commission.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  Section 621.055.3, RSMo Supp. 2004, provides:

Any decision of the department of social services that is subject to appeal to the administrative hearing commission pursuant to subsection 1 of this section shall contain a notice of the right to appeal in substantially the following language: 

If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission. To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition. If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed. If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission. 

Medical Services has never given the District notice that it could appeal any re-determination of capital asset debt to this Commission as § 621.055.3 requires.  


Finally, when the District appealed the denial letter, our Regulation 1 CSR 15-2.380(2) required the following of Medical Services:  

An answer to the complaint shall—

*   *   *


(E) When the petitioner seeks review of respondent's action, include—


1.  Allegations of any conduct on which the respondent bases the action, with sufficient specificity to enable the petitioner to address such allegations; [and]  


2.  Any provision of law that allows the respondent to base the action on such facts[.]

(Emphasis added.)  Medical Services gave the District no notice of the capital asset debt issue in its answer to the amended complaint.  


Medical Services cites no law that allows us to change the District’s capital asset debt without giving the District notice under the law we have cited, and we find none.  Medical Services argues that the District had notice that the new capital asset debt amount was at issue 

because Medical Services included that amount in a document delivered to the District’s counsel in late May 2004.  It cites no authority that such delivery constitutes the notice required by law.  On the contrary, our Regulation 1 CSR 15-2.380(2) provides that the answer is the latest date for such notice.  


Medical Services did not mention capital asset debt in its denial letter, its answer, or at any time before late May 2004.  It has never given the District notice of the right to appeal that decision to this Commission.  Therefore, we conclude that the issue is not before us, we affirm our ruling, and we exclude evidence on the District’s capital asset debt from the record, other than the figure established and in use since 1994.   

b.  Capital Component


The parties dispute the calculation of asset value, which is part of the increase under both paragraphs (13)(B)6 and 7 of the Plan: 

The rate adjustment will be calculated as the difference between the capital component per diem [(fair rental value (FRV))] prior to the [additional beds/replacement] beds being placed in service and the capital component per diem (FRV) including the [additional beds/replacement beds] placed in service as calculated in subsection (11)(D) including the [additional beds/replacement beds] beds placed in service. The capital component is calculated for the [additional /replacement] beds using the asset value per licensed bed as determined using the R. S. Means Construction Index for nursing facility beds adjusted for the Missouri indexes for the date the [additional/replacement] beds are placed in service.

The plain language of paragraphs (13)(B)6 and 7 measures the “difference” between an earlier value and a later value.  The structure of paragraphs (13)(B)6 and 7 is vague as to whether “as calculated in subsection (11)(D)” applies to the earlier value, the later value, or both.  Medical Services argues that subsection (11)(D) cannot apply to both because, if it did, the earlier date 

and later date would be the same, the “difference” would always be zero, and no increase could occur.  The parties agree on this point, and so do we.  

However, Medical Services offers a further argument.  Subparagraph (11)(D)1.A of the Plan states:  


(II) Determine the number of increased licensed beds after the end of the facility’s 1992 desk audited and/or field audited cost report but prior to July 1, 1994;

*   *   *


(IV) Determine the number of decreased licensed beds after the end of the facility’s 1992 cost report but prior to July 1, 1994[.]

(Emphasis added.)  The emphasized words limit bed count to the time between the end of the facility's 1992 cost report and July 1, 1994.  Medical Services argues that we should ignore the words “but prior to July 1, 1994.”  It alleges that it has failed to amend them out of the regulation only inadvertently.  

As a corollary to the deletion of “but prior to July 1, 1994,” Medical Services also argues that we should omit the 56 replaced beds’ value from the earlier value and give the facility credit for 85 beds instead of 141 beds in the earlier value.  In support, Medical Services offered the testimony of its Nursing Facility Policy and Reimbursement Manager, Rebecca Rucker:


Q
Well, the original structure had 141 licensed beds in it?


A
Yes, and those needed to be adjusted because it no longer has 141.  There are only 85 original beds.  


Q
But you --


A
That’s one of the adjustments that I was talking about.  We started with the original calculation but then adjusted it where necessary.  And that’s one of the places where I believe it was necessary.  

(Tr. at 590.)  She testified that she knew of no time when the facility had only 85 beds:


Q
Could you tell the Commission when, if ever, Shirkey Leisure Acres ever had only 85 licensed beds?


A
I don’t know.

(Tr. at 530.)  Rucker stated that in counting the beds for the earlier value, she omitted some that were actually present during the time prescribed by the Plan.  Her reason was that the beds were not there after that time:

So what I have done in taking out the 56 beds is just started with the beginning number and then, like I said, taking out those beds that are being taken away from the original -- they’re no longer in that section of the facility.  They’re being replaced, so they’re no longer there.  

(Tr. at 501.)  

Medical Services cites no authority to support that argument, and we find none.  Rucker read the language of paragraphs (13)(B)6.  She cited no words in those paragraphs that require us to omit any amount from the earlier value as calculated under (11)(D)1.A.  As discussed above, we do not defer to an agency interpretation that is contrary to the regulation’s plain language.  State ex rel. Stewart v. Civil Serv. Comm'n of St. Louis, 120 S.W.3d 279, 286 (Mo. App., E.D. 2003).  

More importantly, the complete removal of “July 1, 1994” and the omission of assets from the earlier value are not “interpretations” of the Plan.  To delete matter from the Plan is an amendment of the Plan.  Section 536.021.2(3).  Section 536.010(6), RSMo Supp. 2004, expressly includes the amendment of an existing regulation in its definition of a “rule.”  The Department is required to publish its rules, including amendments to the Plan, under § 208.153.1.  We cannot apply a rule, which includes an amendment to the Plan, until Medical Services 

publishes it as required by § 536.021.  That statute requires review by the Joint Committee on Administrative Rules, notice of the rule and its effective date to the public, an opportunity for comment, and a response to such comment from Medical Services.  NME Hospitals v. Department of Social Servs., 850 S.W.2d 71 (Mo. banc 1993).  We cannot amend the Plan because we have only such power as the legislature gives us.  State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).
  Our only rulemaking power is to make regulations governing our own procedures under §§ 621.035, 621.198, 621.205, and 536.073.  Our only decisionmaking power is to apply existing law to the facts we find.  Id.  Our decision cannot constitute a rule.  Section 536.010.6(d), RSMo Supp. 2004.

Vague drafting in the Plan does not permit us to disregard its language entirely.  Regulations are subject to the same principles of construction as statutes.  State ex rel. Western Outdoor Advertising Co. v. State Hwy. & Transp. Comm'n, 813 S.W.2d 360, 363 (Mo. App., W.D. 1991).  We give meaning to the language used.  State ex rel. Missouri Bd. of Regis'n for the Healing Arts v. Southworth, 704 S.W.2d 219, 225 (Mo. banc 1986).  We give that language a reasonable interpretation in light of the provision’s objective.  Collins v. Director of Revenue, 691 S.W.2d 246 (Mo. banc 1985).  

Medical Services’ reading does not resolve the vagueness in paragraphs (13)(B)6 and 7.  The vagueness is what value the time frame applies to.  Eliminating the time frame’s end date does not tell us what value the time frame applies to.  Since (13)(B)6 and 7 expressly describe a “difference” between the earlier and later values, “prior to July 1, 1994” can apply to only one of them.  The only way to give effect to those words is to apply it to the earlier value.  

c.  Separate Calculations

The parties dispute whether we should calculate a single increase for both additional beds and replacements beds or calculate the increases separately and add the results of each calculation.  We have noted that the additional beds increase and the replacement beds increase contain nearly identical language.  The only differences that we find are:  




Subsection (13)(B)


Part (11)(D)1.B(II) 
Replacement

“put in service in place of 

reduction for age

existing Medicaid beds”


Additional

“obtain an approved 


N/A

certificate of need or 

applicable waiver”




Nevertheless, the Plan sets out the additional beds increase and the replacement beds increase in separate paragraphs.  We conclude that the separate paragraphs setting forth the two increases shows that the Plan contemplates calculating each increase separately.

Under the associative property of mathematics, the two methods should yield the same number.  However, Medical Services’ calculations grant a greater amount for additional beds alone than for both increases.  Rucker’s explanation for why two increases is smaller than one is as follows:


Q
All right.  What I’m having difficulty understanding is, if it’s true and the increased capital rate for 10 additional beds alone, if I’m reading this correctly, is 66 cents?


A
Yes.


Q
How is it that 10 additional beds plus 56 replacement beds is only an increase of 37 cents?


A
Running it through the reimbursement, the FRV, the fair rental value system, methodology, that’s how -- I mean that’s how the figures come out basically.  


Q
Does that make sense to you?


A
There are a lot of interchanging factors, because in the original calculation there wasn’t that much debt.  So in that calculation they are getting a return of $5.27.  When you look at the replacement calculation, they are not getting as much because they have a much higher debt.



And when you take the facility asset value, which is basically the value of the beds, and you subtract out the debt, you have a lower, basically, equity in the facility.  When you multiply it by the rate of return, you get a lower amount because the debt is offsetting the equity.  



In the other case, they had a much higher level of -- like I said, their debt was $470,000 versus $3.5 million or $3.4 million.  And that’s the way the calculation works.  

(Tr. at 555-56.)  Medical Services cites no authority supporting that argument, and we find none.    

The District showed that Medical Services’ calculation of the increases together artificially depresses the increase for replacement beds.  To decrease a provider’s rate, for increasing the resources it devotes to beneficiaries, is not a reasonable reading of the Plan.  We reject Medical Services’ reading and employ the District’s separate calculations for each increase.     

We have set forth our calculations of the rate increases at length in the appendix to this decision.    

Summary


The District has shown that it meets every requirement for a rate increase under the provisions related to replacement beds and additional beds.  None of Medical Services’ arguments stand on the plain language of its Plan or on the plain language of statutes and rules of other agencies.  Therefore, we grant the District’s application for a rate adjustment in the amount of $0.66 per patient day for additional beds and $2.97 per patient day for replacement beds, a 

total of $3.63 in rate increases effective July 1, 2003.  Interest applies as provided by law.  Section 621.055.1.  


SO ORDERED on April 11, 2005.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

APPENDIX--Capital Cost Component (Fair Rental Value Method)

Additional Beds

Rental Value


Original

Number of licensed beds
141

Bed equivalencies for renov/improvements

0


Total Beds

141


Asset Value
1994

$32,330

Total Asset Value

$4,558,530

$4,558,530


Reduction for age of facility
22
-$1,002,877


-$1,002,877
Facility Asset Value
$3,555,653


$3,555,653


Additional

Number of licensed beds



10


Asset value



$35,610
Total Asset Value



$356,100


Reduction for age of facility




$0
Facility Asset Value



$356,100

Total Facility Asset Value



$3,911,753







2.50%

Rental Value




$97,794

Rate of Return
Facility Asset Value




$3,911,753

Capital Asset Debt




$999,391






$2,912,362

Rate of Return




9.48%

Rate of Return




$276,092

Computed Interest

Original

Capital Asset Debt (not to exceed FAV)




$472,139

Interest Rate




9.75%


Computed Interest




$46,034


Additional

Capital Asset Debt (not to exceed FAV)




$356,100

Interest Rate




6.75%


Computed Interest




$24,037

Total Computed Interest




$70,070

Borrowing Costs/Pass Through Expenses Per Diem


Allowable Borrowing Costs



Original:   Amortization of loan costs




$425



Replacement beds:  Amortization of loan costs




$0



Additional beds:  Amortization of loan costs (limited by FAV)


$1,532








$1,957


Pass Through Expense



Insurance




$51,214

FRV Per Diem


Total

Days

PPD

Rental Value


$97,794
52,414

1.87

Return



$276,092
52,414

5.27

Computed Interest

$70,070
52,414

1.34





$443,956



8.48

Borrowing Costs/Pass Through Expenses Per Diem
Allowable Borrowing Costs

$1,957
52,414

$0.04

Pass Through Expense

$51,214
52,414

$0.98





$53,171


$1.02
Total Capital Rate





$9.50


Less Current Capital Rate





$8.84

INCREASE IN CAPITAL RATE





$0.66

Replacement Beds
Rental Value


Original

Number of licensed beds
141
56

Bed equivalencies for renov/improvements

0
0


Total Beds

141
56


Asset Value
1994
$32,330
$35,610

Total Asset Value
$4,558,530
$1,994,160
$6,552,690


Reduction for age of facility
22
-$1,002,877

$0
-$1,002,877

Facility Asset Value
$3,555,653
$1,994,160
$5,549,813




2.50%

2.50%


Rental Value
$88,891
$49,854
$138,745

Rate of Return
Facility Asset Value
$3,555,653


$5,549,813

Capital Asset Debt

$472,139


$3,023,603



$3,083,514


$2,526,210

Rate of Return

9.48%


9.48%

Rate of Return

$292,317


$239,485

Computed Interest
Capital Asset Debt (not to exceed FAV)
$472,139


$472,139

Interest Rate

9.75%


9.75%


Computed Interest
$46,034


$46,034

Capital Asset Debt (not to exceed FAV)

$0


$1,994,160




6.75%


6.75%



$0


$134,606

Total Computed Interest
$46,034


$180,639
Borrowing Costs/Pass Through Expenses Per Diem


Allowable Borrowing Costs



Original:   Amortization of loan costs

$425


$425



Replacement beds:  Amort. of loan costs

$0


$8,577




$425


$9,002


Pass Through Expense



Insurance




$51,214

FRV Per Diem


Total
Days

PPD

Rental Value


$138,745
52,414

$2.65

Return



$239,485
52,414

$4.57

Computed Interest

$180,639
52,414

$3.45





$558,869



$10.66

Borrowing Costs/Pass Through Expenses Per Diem
Allowable Borrowing Costs

$9,002
52,414

$0.17

Pass Through Expense

$51,214
52,414

$0.98





$60,216


$1.15
Total Capital Rate – Replacement Beds





$11.81


Less Current Capital Rate





$8.84

INCREASE IN CAPITAL RATE – REPLACEMENT BEDS





$2.97

Allowable Borrowing Costs

Allowable Loan Amount for Capital Asset Debt and Borrowing Cost


Allowable


Loan (Bond)


Project
Cost
Percentage
Amount


Refinance of Old Debt
$357,294
9.4495%
$321,283


56 Replacement Beds
$2,837,443
75.0431%
$2,551,464


10 Additional Beds
$586,349
15.5074%
$527,252



$3,781,086
100.0000%
$3,400,000

Capital Asset Debt vs. Facility Asset Value

Replacement Beds


Percent of FAV
Allowable Debt


Capital
Facility
Over Capital
for Computed


Asset Debt
Asset Value
Difference
Asset Debt
Interest

Original Beds – 1994
$472,139
$3,555,653
($3,083,514)
N/A
$472,139

Replacement Beds – 2003
$2,551,464
$1,994,160

$557,304
78.16%
$1,994,160
Total
$3,023,603
$5,549,813
($2,526,210)

$2,466,299

Additional Beds


Percent of FAV
Allowable Debt


Capital
Facility
Over Capital
for Computed


Asset Debt
Asset Value
Difference
Asset Debt
Interest

Original Beds – 1994
$472,139
$3,555,653
($3,083,514)
N/A
$472,139

Additional Beds – 2003
$527,252
$356,100

$171,152
67.54%
$356,100
Total
$999,391
$3,911,753
($2,912,362)

$828,239

Allowable Borrowing Costs


Borrowing Costs
$292,465


Length of Loan

20

Annual Amortization
$14,623


Allowable


Original
New
Net Borrowing
Percentage of
Borrowing


Borrowing
Borrowing
Costs
FAV Limit
Costs
Refinance of Old Debt
$425
$1,382
$425
0.00%
$425

56 Replacement Beds
$0
$10,974
$10,974
78.16%
$8,577

10 Additional Beds

$0
$2,268
$2,268
67.54%
$1,532

$425
$14,623
$13,667

$10,534

	�Section 660.060, RSMo Supp. 2004, transferred Aging to the Department of Health and Senior Services.  That department has assigned its function to the Division of Senior Services and Regulation, Section on Long Term Care Standards.    


	�Except for the constitutional issues that the District raises.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  





	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�This language is identical to the adjustment for additional beds at (13)(B)7.


	�We note at the outset of this decision that Medical Services freely interchanges the terms “certify” with “license,” and “delicense” with “decertify.”  Those terms are not identical.  Three of them appear in Medical Services’ statutes and regulations.  “Delicensed” appears only in paragraph (13)(B)6 of Medical Services’ Plan, not in the MHFRC’s CoN regulations, and not in Aging’s licensing regulations.  The fourth term, “decertify,” exists in Aging’s licensing regulations, but nowhere in Medical Services’ statutes or regulations.  


	�Medical Services argues that it has separate standards for certifying facilities, rooms, and beds.  Medical Services cites no authority supporting that argument, and we find none.  


	�If the 56 beds are not replacement beds, then they still qualify for an adjustment as additional beds.  The Plan contains identical provisions for the two adjustments, including their calculations, at paragraphs (13)(B)6 and 7 and (7)(F)1, and subsections (4)(A) and (VV).  There are two exceptions.  One is the reduction for age for replacement beds at Plan subpart (11)(D)1.B(II).  The other is that additional beds require a CoN instead of delicensing.  The District has a CoN for the 56 beds.  Therefore, if we denied the claim under (13)(B)6, we would grant it under (13)(B)7 without the reduction for age.  Sells Rest Home v. Department of Social Services, 829 S.W.2d 59 (Mo. App., W.D. 1992).


	�Moreover, Medical Services’ reading of the Plan is contrary to the purposes of the CoN statutes because it would allow an increase for the same Project if the District builds it as an entirely new facility at a greater cost instead of expanding its existing facility at a lesser cost.  


	�29 Mo. Reg. 351, 361 (Jan. 17, 1995).  





	�Section 198.318.8(4) and .10, S.B. 326, 90th Gen. Assem., 1st Reg. Sess. (1999 Mo. Laws 1366, 1373-74).  


	�This is also the only provision relating to nursing facilities that uses the term “decertification.”  While that term appears frequently in Medical Services’ spoken and written legal arguments, it does not appear in any Medical Services regulation.  


	�See Citizens’ Mem. Health Care Fndn. v.  Department of Soc. Servs., 1992 Mo. Admin. Hearings LEXIS 114 (Mo. Admin. Hearings, 1992) at 9.
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