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MEMORANDUM AND ORDER


Sprint Communications Company, LLP (Sprint) filed three appeals on January 19, 2001, after receiving three virtually identical letters from the Director of Revenue dated January 5, 2001.  We assigned Case Nos. 01-0119 RV, 01-0081 RV, and 01-0082 RV to the cases.  Each appeal concerns sales or use taxes paid by Sprint to out-of-state vendors.  On  February 16, 2001, the Director filed motions for summary determination in each case claiming that Sprint does not have standing to claim a refund under section 144.190.
  

On April 16, 2001, we held a telephone conference with the parties during which we asked them to address whether the three cases should be consolidated and whether sales or use tax is at issue.  We asked the parties to file written responses to these questions by April 26, 2001, which they did.  Both parties filed motions to file supplemental briefing, which we grant.  

Sprint subsequently asked for an opportunity for oral argument on the Director’s motion.  Because of that request, we held an oral argument on May 14, 2001.  We also heard testimony and received evidence for the purpose of resolving the pending motions in these cases and in Case No. 01-0081 RV.  The Director objects to evidence as to Sprint’s attempts to get its vendors to file refund claims or execute powers of attorney as irrelevant for purposes of the pending motions.  We overrule the objection, as such evidence is relevant to Sprint’s arguments in this case.  


We consolidate Case Nos. 01-0019 RV and 01-0082 RV for purposes of this order, and address case No. 01-0081 RV by separate order.  

Under our Regulation 1 CSR 15-3.450(4)(C), we must grant a motion for summary determination “if the pleadings and evidence on file show that there is no genuine issue as to any material fact and that any party is entitled to relief as a matter of law[.]”

We grant the Director’s motion with respect to refund claims filed by Sprint for tax paid by IBM, Sun, Cisco, General Electric, IEX, and Wavelinq in these two cases.  

Findings of Fact

1. In 1997, the Missouri Supreme Court decided IBM v. Director of Revenue, 958 S.W.2d 554 (Mo. banc 1997), a case in which it held that certain technology-related services qualified as “manufacturing” within the meaning of the statute exempting from taxation machinery and equipment used to expand manufacturing plants.  Following this, Sprint examined its own records to determine whether any of its transactions would qualify for a refund under the same rationale.

2. Sprint identified 831 potential vendors to whom it had paid sales and use tax.  Sprint further narrowed that list down to 105 vendors it wished to pursue to file refund claims on its behalf.

3. In April 1998, Sprint sent letters to these vendors requesting that they file refund claims on its behalf.  In June 1998, Sprint sent out additional letters to vendors, with power of attorney forms attached.  Sprint representatives also had one or more discussions with representatives of the Department on the general matter of these refund claims during this period.  

4. For the next several months, Sprint repeatedly contacted vendors it had not heard from.  It was finally left with a group of vendors who either refused to file on Sprint’s behalf, refused to permit Sprint to file with a power of attorney, or otherwise failed to respond to Sprint’s request.

5. Sprint filed a sales/use tax refund claim, executed on the Director’s Form 472B, for each of the vendors involved in these cases as follows:   


Case No.
Seller(s)
Amount Claimed


01-0119 RV
Wavelinq, Inc. (Texas)
$107.956.65


01-0082 RV
IBM (Texas)
$395,816.83



Sun Microsystems, Inc. (California)
$29,145.17



Cisco Systems Inc. (California)
$638,447.64



General Electric Computer Services (Georgia)
$26,471.69



IEX Corporation (Texas)
$7,413.88

6. Each refund claim identified the vendor as the taxpayer, and “Sprint Communications Company LP” as the name to be printed on the refund check.

7. The refund claims were signed by Anthony Whalen, a Sprint employee.
8. The refund claims were not accompanied by power of attorney forms authorizing Sprint to act on behalf of the vendors.  
9. The Director of Revenue declined to process the refund claim as to Wavelinq (Case No. 01-0119 RV) with a letter dated January 11, 2001, addressed to Anthony M. Whalen at Sprint, stating:  “A properly executed Power of Attorney form was not received with the refund request, therefore, your request will not be processed.”  

10. The Director of Revenue declined to process the refund claims as to the vendors in Case No. 01-0082 RV with a letter dated January 5, 2001, addressed to Anthony M. Whalen at Sprint, stating:  “A properly executed Power of Attorney form was not received with the refund request, therefore, your request will not be processed.”  
11. Sun Microsystems also executed a refund claim that was filed with the Director. 

Conclusions of Law


I. 
This Commission has jurisdiction over appeals from the Director’s findings, decisions, and orders.  Section 621.050.1.  In her motion, the Director states that she does not necessarily agree that we have jurisdiction over these cases.  Even if jurisdiction is undisputed by the parties, this Commission should examine its subject matter jurisdiction in each case.  Greene County Nursing & Care Center v. Department of Social Servs., 807 S.W.2d 117, 118-19 (Mo. App., W.D. 1991).  The Director’s refusal to process the refund claims is tantamount to a denial and is thus considered a decision of the Director.  Rees Oil Co. v. Director of Revenue, 992 S.W.2d 354, 358-61 (Mo. App., W.D. 1999).  Therefore, we have jurisdiction over the appeals.  
I.  Sales Tax or Use Tax


During our April 16 telephone conference, we asked the parties to address whether the tax at issue is sales or use tax.  The motions and responses refer to sales tax, but the vendors are all 

located out-of-state, raising the question of whether the tax is actually use tax.  Both parties state that it would be difficult to determine whether the taxes at issue are sales tax or use tax.  


Section 144.021 imposes “a tax upon the privilege of engaging in the business, in this state, of selling tangible personal property . . . The primary tax burden is placed upon the seller[.]” (emphasis added).  Section 144.060 makes it the duty of every purchaser to pay sales tax, but section 144.080 makes it the seller’s duty to collect and remit the tax.  By contrast, section 144.610.1 imposes use tax on “the privilege of storing, using or consuming within this state any article of tangible personal property [.]“ (emphasis added).  Section 144.610.2 provides:  

Every person storing, using or consuming in this state tangible personal property is liable for the tax imposed by this law, and the liability shall not be extinguished until the tax is paid to this state, but a receipt from a vendor authorized by the director of revenue under the rules and regulations that he prescribes to collect the tax, given to the purchaser in accordance with the provisions of section 144.650, relieves the purchaser from further liability for the tax to which receipt refers.  
(Emphasis added.) 
Section 144.635 provides:  

Every vendor making a sale of tangible personal property for the purpose of storage, use or consumption in this state shall collect from the purchaser an amount equal to the percentage on the sale price imposed by the sales tax law in section 144.020 and give the purchaser a receipt therefor.  

Section 144.655.1 provides:  

Every vendor, on or before the last day of the month following each calendar quarterly period of three months, shall file with the director of revenue a return of all taxes collected for the preceding quarter in the form prescribed by the director of revenue, showing the total sales price of the tangible personal property sold by the vendor, the storage, use or consumption of which is subject to the tax levied by this law, and other information the director of 
revenue deems necessary.  The return shall be accompanied by a remittance of the amount of the tax required to be collected by the vendor during the period covered by the return. . . . 

(Emphasis added.)  

Section 144.655.4 provides:  

Except as provided in subsection 5 of this section, every person purchasing tangible personal property, the storage, use or consumption of which is subject to the tax levied by sections 144.600 to 144.748, who has not paid the tax due to a vendor registered in accordance with the provisions of section 144.650, shall file with the director of revenue a return for the preceding reporting period in the form and manner that the director of revenue prescribes, showing the total sales price of the tangible property purchased during the preceding reporting period and any other information that the director of revenue deems necessary for the proper administration of sections 144.600 to 144.748.  The return shall be accompanied by a remittance of the amount of the tax required by sections 144.600 to 144.748 to be paid by the person.  Returns shall be signed by the person liable for the tax or such person’s duly authorized agent. . . .

(Emphasis added.)  



The parties devote considerable argument to the question of who is the real party in interest in a sales tax refund case, and upon whom the tax burden is actually imposed.  The sales and use tax statutes contain ample references to support both parties’ positions on this score.  At the oral argument, counsel for Sprint stated that sales tax and use tax are at issue here.  The parties do not dispute that Sprint paid all of the tax at issue to the vendors, who in turn remitted it to the Director.
  Therefore, the tax at issue is either sales tax or vendor’s use tax.  With respect to both sales tax and vendor’s use tax, it is the vendor’s statutory responsibility to remit the tax. Thus, the wording of section 144.190 renders the “burden” and “real party in interest” arguments 

irrelevant as far as AHC proceedings are concerned.
  For the reasons discussed below, we agree with the Director that it does not matter for purposes of standing whether the tax is sales or vendor’s use tax, and to the extent that it may be an issue of fact as to how much sales tax and how much use tax was paid, it is not material for purposes of the present motion.  
II.  Standing

The Director has moved for summary determination in these cases on the basis that Sprint lacks standing to claim a refund for taxes remitted by another entity.  Regulation 1 CSR 15-3.450 provides that we shall grant a motion for summary determination if there is no genuine issue as to any material fact and any party is entitled to relief as a matter of law.  Applying that standard to the standing issue raised by the Director in her motion, we will grant her motion if there are no genuine issues of material fact that relate to the standing issue, without reaching the underlying issues of the case.

Section 144.190.2 provides:

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax (emphasis added). 
Section 144.696 applies section 144.190 to the use tax.  
The Director claims that Sprint, as a purchaser of materials, did not remit the tax and therefore does not have standing to claim a refund.  Sprint makes a variety of practical and legal arguments to the contrary.  It argues that it has standing under State ex rel. Ryan v. Carnahan, 960 S.W.2d 549, 550 (“Standing requires that a party seeking relief have a legally cognizable 

interest in the subject matter and that he has a threatened or actual injury”) and similar cases.  It argues that it has more at stake in such a refund claim than its vendors, who have no incentive to pursue the claim.  It suggests that the 1988 changes to section 144.190 were designed to expand, not contract, the class of parties who can file a refund claim.  Sprint argues that if it is not allowed to pursue its claim, it has been denied both due process of law and equal protection of the laws.  It cites U.S. v. Benton, 975 F.2d 511 (8th Cir. 1992), a case in which the court found the United States to have standing to make a refund claim for tax paid by a government contractor.  It also cites DST Systems, Inc. v. Director of Revenue, 2001 WL 348961 (Mo. banc 2001), for the proposition that the purchaser is the real party in interest and thus must have standing to claim a refund of sales taxes paid.


This Commission does not have authority to decide constitutional issues.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990).  Therefore, we do not address Sprint’s constitutional claims, but we note that they have been properly raised if Sprint wishes to pursue them further.  We agree with Sprint that under general principles of standing such as those enunciated in Ryan v. Carnahan, it has a sufficiently strong interest in the case.  Sprint also makes persuasive practical arguments.  Benton and DST both support its argument that it is the “real party in interest.”  


In Benton, the 8th Circuit Court of Appeals found that the United States had standing to bring an action seeking a refund of sales taxes paid by its contractor.  The court in that case rejected the Director of Revenue’s arguments that the federal court lacked jurisdiction over a state revenue law dispute, and that the United States lacked standing because of the terms of its  contract. 

In DST, similarly, the Missouri Supreme Court noted that DST, although the purchaser in the transaction at issue, was the “real party in interest” because any tax refund that Data Switch (the seller) would receive would go to DST.  In DST, we consolidated the case of a vendor, Data Switch, which had brought a refund claim, with the cases of the purchaser, DST, which had also paid some use tax under protest.  The court was merely explaining why, for purposes of the opinion, references to DST included Data Switch.  
By contrast, the Director cites Galamet Inc. v. Director of Revenue, 915 S.W.2d 331 (Mo. banc 1996), to support her position.  In Galamet, the court held that a purchaser of electricity who paid sales tax directly to the utility provider did not have standing to demand a refund of sales tax from the Department of Revenue under section 144.190.  The Galamet court noted the following history of section 144.190, the sales tax refund statute:

The controlling issue is whether Galamet, as a purchaser, has standing to demand a refund directly from the Department of Revenue.  Refunds of sales tax are governed by § 144.190, RSMo, and 12 CSR 10-3.516 and 12 CSR 10-3.520.  In Norwin G. Heimos Greenhouse v. Rev. Director, 724 S.W.2d 505 (Mo. banc 1987), this Court reasoned that the legislature, by use of the general word “person” in § 144.190, intended to allow anyone burdened by the collection of sales tax to request a refund.  Id., at 507.  While 12 CSR 10-3.520 purported to limit standing only to sellers, the Court held the regulation invalid because it was “plainly inconsistent with the terms of § 144.190.”  Id.

After Greenhouse, however, the legislature amended § 144.190 so that the term “person” is now limited to “the person legally obligated to remit the tax.”  1988 Mo. Laws 571.  While purchasers have a statutory duty to pay sales tax to sellers under § 144.060, it is the person receiving that payment who has the duty to “remit” the taxes to the Director.   §144.080.1, RSMo.  Thus the legislature amended § 144.190 with the apparent intent to limit refunds to those who have a legal obligation to pay sales tax directly to the Department of Revenue.  Because Galamet has no legal obligation to make this direct payment, it has no standing to request a refund under § 144.190.  Galamet’s remedy, if any, is to prevail upon 

KCP & L, the statutory remittor of the sales tax, to apply for the refund.

Galamet, id., at 336.


Benton was decided in 1992 by a federal court.  It did not specifically address the wording of section 144.190.  The court noted, in disposing of the Director of Revenue’s procedural claims, that “the interpretation of a contract between the United States and another party depends on federal law . . . In such a situation, the Tax Injunction Act does not bar the United States from seeking a resolution of this federal question in a federal forum.”  Benton, 

975 F2d at 513.  The Director’s standing argument in that case was based on the terms of the contract between the parties; the court did not address the wording of section 144.190.  The construction of section 144.190 was likewise not at issue in DST.  The court added the footnote that Sprint cites to in order to explain that its references to “DST” included Data Switch, another petitioner and a vendor in the case. Moreover, DST had also paid some use tax to the Director under protest in that case, so it is further distinguishable.

Galamet was decided in 1996 by the Missouri Supreme Court, and it addressed section 144.190 specifically.  Sections 144.021 and 144.655 impose upon the seller the duty to remit sales tax and vendor’s use tax.  Although section 144.610.2 provides that the purchaser is liable for the use tax, but that such liability is excused if the purchaser has a receipt from a registered vendor, section 144.610 does not impose on the purchaser the obligation to remit the tax.  Section 144.655.4 imposes on the purchaser an obligation to remit the tax only if the purchaser has not paid the tax to a registered vendor.  In the present cases, there is no dispute, for purposes of this motion, that Sprint paid the tax to the vendor, which in turn remitted the tax to the Director.  Therefore, under section 144.190, the seller is the party “legally obligated to remit the 
tax,” and is the proper party to claim a refund.  The Director’s sales tax Regulation 12 CSR 10-3.520 and use tax Regulation 12 CSR 10-4.255, although rescinded October 30, 2000, were in effect at the time of the refund claims, and are in accordance with this conclusion.  

Regulation 12 CSR 10-3.520 provides:  

The seller whose sales tax account has been credited the sales tax is the person who is to request a refund or credit. No other person may make a refund request to the Department of Revenue.  Persons who make erroneous payment to a seller should seek their monies back directly from the seller.  

Regulation 12 CSR 10-4.255 provides, as to use tax:  

The person who is to request a refund or credit is the person whose account has been credited for the tax by the Department of Revenue.  Any other persons should make their requests to the vendor who in turn will request the tax from the Department of Revenue after following 12 CSR 10-4.275 [application for refund].  


Although we are not bound by the Director’s regulations, we find that they are consistent with our application of section 144.190 and that the seller is the proper party to bring a claim for refund of sales tax or vendor’s use tax.  
III.  Power of Attorney
The Director’s Regulation 12 CSR 10-41.030 provides:  

(1) The director of revenue or other designated official of the Missouri Department of Revenue is permitted to disclose all tax information, returns, reports or facts relating to a particular taxpayer’s return to the duly authorized representative of the taxpayer with respect to the tax matter designated by the taxpayer.  
(2) In order for a third party to qualify as a duly authorized representative, the taxpayer must execute and file with the Department of Revenue a power of attorney designating the third party as taxpayer’s duly authorized representative.  Power of Attorney/Disclosure of Information forms are available upon request from the Department of Revenue.  

In light of the Missouri Supreme Court’s explicit construction of section 144.190 in Galamet, which is also consistent with the Director’s regulations, we believe that we have no authority to find standing for Sprint where it has filed the refund claim but has not submitted a power of attorney for the actual seller, which would entitle Sprint, rather than the seller, to pursue the refund claim.  As the court stated in Galamet, the purchaser must prevail upon the statutory remitter of the tax to file a refund claim; or, under the Director’s Regulation 12 CSR 10-41.030, it should at least obtain a power of attorney from the vendor, thus allowing the purchaser to act on behalf of the vendor for purposes of the refund claim.  
Sprint was not the party legally obligated to pay the tax, and was not entitled to bring the refund claims on behalf of the vendors unless it had a power of attorney authorizing it to act on their behalf for purposes of bringing the refund claims.   In these cases, there was no power of attorney form accompanying the refund claims that Sprint purported to file on behalf of the vendors.  We recognize Sprint’s claims that it attempted to contact the vendors and have them file refund claims or execute powers of attorney allowing Sprint to pursue the claims, but was unable to obtain their cooperation.  However, this Commission, as an administrative tribunal, must apply the terms of the statutes as written, Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985), and we have no authority to rule on arguments that section 144.190 is unconstitutional or leads to an inequitable result.  Sprint purported to file refund claims on behalf of the vendors, but the claims were not accompanied by powers of attorney allowing Sprint to pursue the claims on behalf of the vendors.  Therefore, there is no genuine issue of material fact, and we must grant the Director’s motion for summary determination.

Summary


We consolidate Cases 01-0019 RV and 01-0082 RV for purposes of this order.

We grant the Director’s motion for summary determination.  


SO ORDERED on July ___, 2001.
______________________________

Karen A. Winn

Commissioner
	�All statutory references are to the 2000 Revised Statutes of Missouri.





	�The Director asserts that she does not presently have enough information to verify this, but that these facts are presumed for purposes of the motion.  





	�Of course, Sprint’s constitutional arguments may resurrect this question on appeal.


	�We recognize evidence in the record that Sun Microsystems has filed a refund claim, which, as a vendor, it has standing to do.  We assume, given the rationale behind the Director’s motion for summary determination, that she issued her refusal to process refund claims only as to the claims brought by Sprint for a refund of taxes paid by the vendors.  Therefore, we note that Sun Microsystems’ refund claim, brought by that company as a vendor, is not barred.  
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