Before the

Administrative Hearing Commission

State of Missouri

THE SCHOOL DISTRICT OF
)

SPRINGFIELD, R-12,
)



)



Petitioner,
)




)


vs.

)

No. 11-1290 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION,
)




)



Respondent.
)

DECISION 


We dismiss the complaint of the School District of Springfield, R-12 (“the School District”) because it was untimely filed. 
Procedure


On June 23, 2011, the School District filed its complaint protesting the Department of Social Services, MO HealthNet Division’s  (“the Department”) final decision assessing a $73,482.99 in Medicaid overpayment against the School District.  We sent our notice of hearing on June 24, 2011.  On July 22, 1011 the Department filed a motion to dismiss for untimely filing.  On August 9, 2011, the School District filed suggestions in opposition to the motion to dismiss.  
Findings of Fact

1. On May 19, 2011, the Department mailed a decision letter to the School District stating that the Department had overpaid the School District $73,482.99 in Medicaid.  The decision states the School District can appeal to this Commission as follows: 
If you were adversely affected by this decision, you may appeal this decision to the Administrative Hearing Commission.  To appeal, you must file a petition with the Administrative Hearing Commission within 30 days for the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than $500 may be accumulated until such claims total that sum and, at which time, you have 90 days to file the petition.  If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed.  If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the Commission.  
(Emphasis added.)

2. The School District filed a complaint with this Commission by fax on June 23, 2011.  A copy of the complaint was sent by certified mail on June 23, 2011, and was received by this Commission on June 27, 2011.  The complaint is accompanied by a copy of the Department’s decision that was received by the School District on May 24, 2011.  

Conclusions of Law

Section 208.156
 provides: 
2.  Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 whose claim for reimbursement for such services is denied or is not acted upon with reasonable promptness shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo.  

*   *   * 

8.  Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 and who is entitled to a hearing as provided for in the preceding sections shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file his petition for review with the administrative hearing commission[.] 
Section 621.055.3
 states:

Any decision of the department of social services that is subject to appeal to the administrative hearing commission pursuant to subsection 1 of this section shall contain a notice of the right to appeal in substantially the following language: 

If you were adversely affected by this decision, you may appeal this decision to the administrative hearing commission. To appeal, you must file a petition with the administrative hearing commission within thirty days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than five hundred dollars may be accumulated until such claims total that sum and, at which time, you have ninety days to file the petition. If any such petition is sent by registered mail or certified mail, the petition will be deemed filed on the date it is mailed. If any such petition is sent by any method other than registered mail or certified mail, it will be deemed filed on the date it is received by the commission. 


The School District alleges § 208.156 is the controlling statutory provision, and 
§ 621.055.3 does not apply.  It alleges the 30 days may start on the date of mailing OR date of delivery, and, therefore, it timely filed its complaint within 30 days of delivery.  However, the Missouri Supreme Court in R.B. Industries, Inc. v. Goldberg,
 explained, “ where service of an agency’s final decision is by mailing . . . service is complete upon the mailing.”  When a statute provides for the time for appeal to run upon mailing or delivery and the Department uses mailing, the time for appeal begins with the date on which the notice is mailed.
  Therefore, the two sections are not in conflict.

“Failure to comply with statutory time for appeal in an administrative proceeding results in a lapse of jurisdiction and loss of [the] right of appeal.”
  The Department mailed its decision 
on May 19, 2011, and the School District did not file its complaint with this Commission until June 23, 2011, which was more than 30 days later.

We are a legislative creation.  Thus, we have only the power the legislature has given us.
  We have no jurisdiction to hear a petition filed out of time.
  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  Because the School District did not timely file its complaint, we grant the Department’s motion and dismiss the complaint.  

Summary


We dismiss the complaint for lack of jurisdiction.  We cancel the hearing.  

SO ORDERED on September 1, 2011.



________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�Emphasis added.  Statutory references are to RSMo 2000, unless otherwise noted.
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