Before the

Administrative Hearing Commission

State of Missouri

GEORGE N. and BRYNA SPECTOR,
)



)



Petitioners,
)




)


vs.

)

No. 02-1653 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


George N. and Bryna Spector filed a complaint on October 28, 2002, challenging the Director of Revenue’s October 23, 2002, notice offsetting their 2001 Missouri income tax refund against a purported liability for 1995.  Because this Commission has determined in a prior case that the Spectors are entitled to a refund of $46, plus interest, for 1995, we cancel the Director’s notice of debt offset and, for the third time, order the Director to issue the refund, plus interest.  

Procedure


On December 4, 2002, the Director filed a motion for summary determination.  The Spectors filed a response on December 11, 2002.  


Pursuant to section 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that no party disputes and entitle any party to a favorable decision.  

Findings of Fact

1. On July 2, 2002, this Commission issued its Findings of Fact and Conclusions of Law on the Spectors’ appeal from Director’s final decision assessing them Missouri income tax, additions, and interest for 1995.  Case No. 01-0626 RI.
  George Spector asserted that he did not have income from cancellation of indebtedness.  After conducting a hearing and assessing the credibility of witnesses, we agreed with his position.  We concluded that Spector’s 1995 Missouri income tax was $2,689 and that Bryna’s 1995 Missouri income tax was $65.  We concluded that the Spectors were entitled to credit of $2,800 in withholdings and were thus entitled to a refund of $46.  

2. On July 3, 2002, the Director filed a motion for reconsideration, asserting that the Spectors had previously received a refund of $1,332 and were thus subject to a tax liability for 1995 under the tax amounts determined in our decision.  

3. On July 12, 2002, we issued a Memorandum and Order denying the Director’s motion for reconsideration, noting the lack of clarity in the record as to the significance of the $1,332 figure.  

4. The Director did not appeal our July 2, 2002, decision.  

5. On October 23, 2002, the Director issued a notice of debt offset, applying a refund of $976 from 2001 to an alleged liability of $3,660.82 for 1995.
  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s decisions, assessments, and orders.  Section 621.050.1.  Therefore, we have jurisdiction in this case.  


The Director continues to argue that the $1,332 figure should be taken into account in determining the Spectors’ 1995 income tax.  The Director contends that the Spectors had a remaining liability of $941.14 for 1995, and that the $976 refund from 2001 should be applied to offset that liability. 


However, res judicata prevents the re-litigation of a claim already decided on the merits.  Chesterfield Village v. City of Chesterfield, 64 S.W.3d 315, 318 (Mo. banc 2002).
   The Spectors’ 1995 income tax was previously decided in case No. 01-0626 RI and cannot be redetermined.  The Director did not appeal our decision, but is refusing to follow it.  


The Director argues that our determination of the refund amount in Case No. 01-0626 RI was dicta, and that the essential part of our decision was the determination of the amount of the Spectors’ tax.  However, our duty is to render the final administrative decision.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  To perform that duty, we reach a final number as to how much tax is due or overpaid for the period in question.  This Commission made that determination in Case No. 01-0626 RI.  Our conclusion that the Director owed the Spectors a $46 refund, plus interest, for 1995 was not dicta.  As the Director did not appeal that decision, the matter is res judicata.  


The Director’s intercept of the 2000 tax refund to apply it to the 1995 tax year was not authorized.  We order the Director to issue the $46 refund for 1995, plus interest, and cancel the application of the 2001 debt offset to 1995.
 


SO ORDERED on December 20, 2002.



________________________________



CHRISTOPHER GRAHAM 



Commissioner

	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�For purposes of hearing, the case was consolidated with Case No. 02-0073 RI, which involved the Spectors’ 1996 Missouri income tax.  





	�In her answer and motion, the Director concedes that the $3,660.82 figure is incorrect.


	�In Chesterfield Village,  64 S.W.3d at 318 n.5, the court noted that although “an older set of terminology” refers to res judicata and collateral estoppel as separate concepts, the concept is essentially the same.  “In a tax case, . . . a judgment in a prior suit between the same parties or privies operates as an estoppel as to those matters actually decided and necessary to the rendition of judgment.”  A. P. Green Refractories Co. v. State Tax Comm'n of Missouri, 621 S.W.2d 340, 345 (Mo. App., W.D. 1981).


	�As an administrative agency, we do not address any court remedies that the Spectors may have for the Director’s failure to comply with a decision of this Commission.  
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