Before the

Administrative Hearing Commission

State of Missouri

GEORGE N. and BRYNA SPECTOR,
)



)



Petitioners,
)




)


vs.

)

No. 01-0626 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


George N. and Bryna Spector filed a complaint on April 21, 2001, challenging the Director of Revenue’s March 30, 2001, final decision assessing them Missouri income tax, additions, and interest for 1995.  George Spector (Spector) asserts that he did not have income from cancellation of indebtedness, and that an adjustment to his S corporation loss was incorrect.  


This Commission convened a hearing on the complaint on December 6, 2001, but continued the case.  We reconvened the hearing on May 3, May 9, and May 30, 2002.
  Spector represented himself.  Legal counsel Joyce Hainen represented the Director.


The matter became ready for our decision on May 31, 2002, when the court reporter filed the transcript.

Findings of Fact

1. For almost 20 years, through 1994, Spector was an employee of Ace Scrap Metal.
  Spector was also a director of the company.  His father-in-law, Leo Litt, was president of the company. 

2. In 1994, Spector left Ace to start his own business, A Touch of Gold Plating, Inc.  Touch of Gold was incorporated as a subchapter S corporation.  

3. Litt was unhappy that Spector left Ace and started his own business.  In retaliation, Litt and other Ace managers asserted that Spector had borrowed $28,094 from Ace but failed to repay it.  However, they later recanted their position. 

4. The IRS audited Ace and discovered a discharge of a $28,094 debt owed by Spector.  

5. The IRS audited the Spectors’ 1995 federal income tax return and imputed $28,094 in income to Spector for cancellation of indebtedness.  The IRS also disallowed a $26,974 S corporation loss.  

6. On their 1995 Missouri income tax return, the Spectors reported that Spectors’ federal adjusted gross income (FAGI) was $42,381 and Bryna’s was $4,511, resulting in $1,406 in Missouri income tax for Spector and $62 in Missouri income tax for Bryna.  

7. Based on the federal audit, the Director concluded that Spectors’ 1995 FAGI was $97,495, and Missouri taxable income was $76,667.52, resulting in Missouri income tax of $4,375.  Bryna’s Missouri income tax was $65.
  The Director allowed credit for $2,800 in withholdings, resulting in a balance of $2,972. 

8. On March 30, 2001, the Director issued a final decision assessing the Spectors $2,972 in 1995 Missouri income tax and $148.60 in additions, plus accrued interest.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  The Spectors have the burden to prove that they are not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).   In reaching our decision, we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict, we must make a choice between conflicting evidence.  Id.


An individual’s FAGI is the starting point for computing the Missouri income tax liability.  Sections 143.111 and 143.121.  However, the State of Missouri is not bound by the IRS’s determination of FAGI.  Buder v. Director of Revenue, 869 S.W.2d 752, 754 (Mo. banc 1994).  


The United States Internal Revenue Code (26 U.S.C.) section 61 provides that income from a discharge of indebtedness is included in the taxpayer’s gross income, unless otherwise provided by the Code.  We have found that Spector did not actually owe a debt to Ace.  Therefore, there is no income to be imputed from discharge of indebtedness.  


However, Spector was given several opportunities but was unable to show that the IRS’s, and thus the Director’s, disallowance of the S corporation loss was incorrect.   Spector has the burden of proof, and did not meet that burden as to this issue.  


Because Spector had no income from discharge of indebtedness, his Missouri taxable income is $48,573.52 ($76,667.52, as computed by the Director, minus the $28,094 that the IRS had imputed as income from discharge of indebtedness).  His 1995 Missouri income tax is $2,689.  Section 143.011.  Bryna’s tax of $65 is not in dispute.  Allowing credit of $2,800 in withholdings, the Spectors are entitled to a refund of $46 ($2,689 + $65 - $2,800), plus interest as provided by section 143.811.  Because there was no tax deficiency, the Spectors are not liable for additions, section 143.751, or interest.  Section 143.731.  

Summary


The Spectors are entitled to a Missouri income tax refund of $46 for 1995, plus interest.  


SO ORDERED on July 2, 2002.



________________________________



WILLARD C. REINE



Commissioner

� For purposes of hearing, we consolidated this case with Spector v. Director of Revenue, No. 02-0073 RI.  


� The registered fictitious name of Ace Metal Processors, Inc. 


� The Spectors have not disputed the $3 increase for Bryna. 


� All statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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