Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 00-2263 PO




)

JEREMY M. SOMOGYE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Director of the Department of Public Safety (Director) filed a complaint on 

September 1, 2000, seeking this Commission’s determination that the peace officer certificate of Jeremy M. Somogye is subject to discipline for using marijuana and for gross misconduct indicating an inability to function as a peace officer.

We convened a hearing on the complaint on March 26, 2001.  Somogye appeared, but we granted a continuance at his request.  On May 17, 2001, we reconvened the hearing.  Although he was notified of the date and time of the hearing, neither Somogye nor anyone representing him appeared.  The matter became ready for our decision on June 26, 2001, when our reporter filed the transcript.  

Findings of Fact

1. Somogye holds peace officer Certificate No. ###-##-####.  That certificate was current and active at all relevant times.  

2. Somogye was employed by the St. Louis Police Department in 2000.  The Department conducts random drug tests (urinalysis) on its officers.  

3. On May 18, 2000, the Department obtained a urine sample from Somogye for a random drug test.  However, the urinalysis could not be completed because chromate, a substance used to mask the presence of marijuana, was in the sample.  

4. Somogye admitted to the Department’s investigative officers that he had smoked marijuana at a party and had added a chemical to alter his urine sample.  

5. On or about May 23, 2000, officers went to Somogye’s home to escort him to BarnesCare in order to conduct another urine test because the first sample had been adulterated.  Somogye declined to submit to another sample because it would show the presence of marijuana.  Somogye later resigned from the Department.      

Conclusions of Law


We have jurisdiction to decide whether Somogye’s peace officer certificate is subject to discipline.  Sections 590.135.6
 and 621.045.  The Director has the burden to show that Somogye has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


The Director alleges that Somogye’s certificate is subject to discipline under section 590.135.2(5) and (6), which provide:


2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers or bailiffs issued pursuant to 

subdivision (3) of subsection 1 of this section of any peace officer for the following:

*   *   *  


(5) Use or possession of, or trafficking in, any illegal substance;


(6) Gross misconduct indicating inability to function as a peace officer[.]


Somogye smoked the marijuana at a party and tested positive for marijuana while employed by the St. Louis Police Department.  Marijuana is a controlled substance.  Section 195.017.2(4)(s).    Therefore, we conclude that Somogye’s certificate is subject to discipline under section 590.135.2(5) for using an illegal substance. 


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Id. at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., 

St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


On past occasions this Commission has concluded that an ingestion of marijuana may not  necessarily constitute gross misconduct demonstrating an inability to function as a peace officer.  See Director of Public Safety v. Henderson, No. 99-1646 PO (Mo. Admin. Hearing Comm’n July 3, 2000; Director of Public Safety v. Boone, No. 98-0016 PO (Mo. Admin. Hearing Comm’n June 16, 1998).  This case is clear-cut.  Somogye not only smoked marijuana, but 

deliberately used a chemical to alter the urine sample.  The random drug testing was routine in the course of an officer’s employment with the St. Louis Police Department.  Somogye’s actions

demonstrated not only a disrespect for the law – which it was his duty to uphold, not to violate – but also demonstrated dishonesty and a flagrant disregard for the integrity of the Department’s own procedures.  We conclude that Somogye’s certificate is subject to discipline under section 590.135.2(6) for gross misconduct demonstrating an inability to function as a peace officer.

Summary


We conclude that Somogye’s certificate is subject to discipline under section 590.135.2(5) for using an illegal substance, and under section 590.135.2(6) for gross misconduct indicating an inability to function as a peace officer.  


SO ORDERED on July 16, 2001.



_______________________________



SHARON M. BUSCH 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.
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