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OWEN AND NANCEE SMITH,
)



)



Petitioners,
)




)


vs.

)

No. 11-1103 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Owen and Nancee Smith are not entitled to a refund of 2004 Missouri income tax.  The refund claim is barred by § 143.801.

Procedure


The Smiths filed a complaint on June 2, 2011, challenging the Director of Revenue’s (“the Director”) final decision denying their claim for a refund of 2004 Missouri income tax.

This Commission convened a hearing on the complaint on November 2, 2011.  The Smiths appeared pro se.  Legal Counsel Maria A. Sanders represented the Director.
Findings of Fact


1.  On January 14, 2011, the Director sent the Smiths two separate letters stating that she had not received their 2004 income tax returns.

2.  The Smiths timely responded to these letters by checking the “I already filed” section on each letter and mailed them back to the Director.  These letters were accompanied by copies of their joint 2004 income tax return and copies of two cancelled checks showing payment for 2004 income tax.  The first check was dated April 15, 2005 and the second check was dated 
May 17, 2005.  The second check was received by the Director on May 24, 2005.

3.  The Smiths’ 2004 joint income tax return indicated that they owed $13.  Therefore, they did not request a refund of overpayment at the time of filing.


4.  On March 29, 2011, the Director sent the Smiths a Notice of Proposed Changes stating they overpaid $1,712 in 2004 income tax.  However, the notice went on to state:
The amount claimed as overpaid will be changed.

Your request for a refund will be denied or reduced.  In accordance with Section 143.801, RSMo, you must file a claim for refund within three years of the return due date or within two years from the date of payment.
Based on this, the amount of refund due the Smiths from 2004 was reduced to zero.


5.  On April 18, 2011, the Smiths filed a protest of the notice with the Director.  The reason for this protest is that the Smiths seek a refund of $1,712 in overpayment of 2004 income tax.

6.  On May 6, 2011, the Director issued a final decision denying the refund claim.
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  The Smiths have the burden to prove that they are entitled to a refund.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application 
of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.


A refund is a limited waiver of sovereign immunity and is not allowed unless expressly permitted by statute.
  “When a state consents to be sued, it may be proceeded against only in the manner and to the extent provided by the statute; and the state may prescribe the procedure to be followed and such other terms and conditions as it sees fit.”
  Section 143.801 provides: 

1.  A claim for credit or refund of an overpayment of any tax imposed by sections 143.011 to 143.996 shall be filed by the taxpayer within three years from the time the return was filed or two years from the time the tax was paid, whichever of such periods expires the later; or if no return was filed by the taxpayer, within two years from the time the tax was paid.  No credit or refund shall be allowed or made after the expiration of the period of limitation prescribed in this subsection for the filing of a claim for credit or refund, unless a claim for credit or refund is filed by the taxpayer within such period. 

2.  If the claim is filed by the taxpayer during the three-year period prescribed in subsection 1, the amount of the credit or refund shall not exceed the portion of the tax paid within the three years immediately preceding the filing of the claim plus the period of any extension of time for filing the return.  If the claim is not filed within such three-year period, but is filed within the two-year period, the amount of the credit or refund shall not exceed the portion of the tax paid during the two years immediately preceding the filing of the claim.  If no claim is filed, the credit or refund shall not exceed the amount which would be allowable under either of the preceding sentences, as the case may be, if a claim was filed on the date the credit or refund is allowed.  


The Smiths argue that they did send a tax return with the checks in 2005 and that the Director must have lost the return.  State and federal tax cases have held that only evidence of registered or certified mailing can prove that the IRS or the Director received the return by mail, and that it is insufficient for the taxpayer to testify only that the document was sent by regular 
mail.
  The Smiths acknowledged that they had no mailing receipts showing that the Director received a tax return in 2005.  Filing is established by actual delivery of a document to the proper government office, not just by being deposited in the mail.
  Here, the Smiths testified that they did mail their 2004 income tax return along with their check for payment.  The check was received by the Director.  This receipt of these checks shows proof of mailing.  Combined with the Smiths’ testimony, we agree that they filed their 2004 joint income tax return on May 24, 2005.

The deadline for the Smiths to claim a refund of overpayment was May 23, 2008, three years from final payment.  The Smiths did not make their claim for a refund until April 18, 2011, which is after the three-year deadline.


This Commission must apply the law as written.  Neither this Commission nor the Director has the authority to change the law.
  We must deny the refund claim because no provision of law authorizes it.
Summary


We deny the Smiths’ claim for a refund of 2004 Missouri income tax.  

SO ORDERED on August 3, 2012.


                                                                _________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner
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