Before the

Administrative Hearing Commission

State of Missouri

HARLAN I. and ERLEN M. SMITH,
)



)



Petitioners,
)




)


vs.

)

No. 04-1432 RI



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Harlan I. and Erlen M. Smith are liable for a deficiency of $321 in 2003 Missouri income tax and $16.05 in additions to tax, plus interest, as part-year Missouri residents for 2003.  


Procedure


On November 1, 2004, the Smiths appealed the Director of Revenue’s (“the Director”) assessment of Missouri income tax, additions, and interest for 2003.  

This Commission convened a hearing on the complaint on March 10, 2005.  Harlan Smith represented himself.  Senior Counsel Joyce Hainen represented the Director.

Findings of Fact

1. From January 1 through April 3, 2003 (93 days), the Smiths lived in Missouri.  On April 3, 2003, they moved to Texas.  
2. On their 2003 federal income tax return, the Smiths reported:  


Wages, salaries, tips, etc.
$130,216


Taxable interest
$534


Pensions and annuities
$25,399


Unemployment compensation
$8,094


Federal adjusted gross income (FAGI)
$164,243


Itemized deductions
$14,961


Exemptions
$15,250


Federal income tax
$27,709

Erlen received the unemployment compensation.


3.
The Smiths filed a 2003 Missouri income tax return, reporting:  


Harlan
Erlen
Total

Federal adjusted gross income
$35,206
$6,006
$41,212


Income percentages
85%
15%
100%


Standard or itemized deductions


$9,500


Federal income tax


$6,887


Exemption


$4,200


Dependent exemption


$3,600


Tax
$643
$315
$958


Withholdings


$1,532


Refund


$574

The Smiths only reported the FAGI earned in Missouri, based on the 93 days that they were Missouri residents in 2003.  The Smiths reported Harlan’s wages of $30,067 from Boeing Company, and apportioned his retirement income to Missouri by dividing military retirement income of $19,452 by 352 days of the year
 and multiplying that amount by the 93 days that he was a Missouri resident in 2003 ($19,452/352  x 93 = $5,139).  His reported income was thus $30,067 + $5,139 = $35,206.  The Smiths reported Erlen’s wages of $5,867 from Continental Commercial Product and interest income of $139
 ($5,867 + $139 = $6,006).


4.
With their 2003 Missouri income tax return, the Smiths executed a Form MO-NRI, reporting Missouri income of $35,306 for Harlan and total adjusted gross income of $35,306 for Harlan.  The Smiths reported no income for Erlen on that form.  

5.
The Director issued a notice of adjustment on June 2, 2004, as follows:
  

Harlan
Erlen
Total

Federal adjusted gross income
$150,282
$13,961


Income percentage
91%
9%


Exemption


$4,200


Federal income tax deduction


$10,000


Standard or itemized deduction


$16,251


Dependent deduction


$3,600


Taxable income
$118,475
$11,717


Tax
$6,884
$478


Missouri income percentage
24%
42%


Balance
$1,652
$201
$1,853


Withholdings


$1,532


Underpayment


$321
The Director computed Harlan’s Missouri income percentage by attributing $30,067 from Boeing, $6,472 in pension income,
 and $136 in interest
 to Missouri sources.  This resulted in a total of $36,675 in income from Missouri sources and the Missouri income percentage of 24% ($36,675/$150,282).  The Director determined Erlen’s Missouri income percentage by dividing $5,867 in wages from Continental Commercial Product by $13,961 in total income ($5,867 in wages + $8,094 in unemployment compensation), with a resulting percentage of 42%.  

6.
On July 21, 2004, the Director issued a notice of deficiency, assessing $321 in tax and $16.05 in additions, plus interest.  The Smiths protested by letter dated August 4, 2004, which the Director received on August 9, 2004.    

7.
On November 1, 2004, Harlan filed a complaint with this Commission, stating:  “I am writing you because it looks like my letter to protest my assessment has been denied.  According to the enclosed letter you are the next step in this protest march.”  
Conclusions of Law

I.  Jurisdiction


This Commission has jurisdiction over appeals from the Director’s decisions and assessments.  Section 621.050.1.
  The Smiths protested the Director’s notice of deficiency on August 9, 2004, and became frustrated with the lack of response from the Director, so they filed an appeal with this Commission on November 1, 2004.  At the hearing in this case, counsel for the Director stated that the Director did not issue a final decision because the Smiths appealed to this Commission and the protest was combined with this case.  The Director’s failure to act on the protest is a denial of the protest.  Rees Oil Co. v. Director of Revenue, 992 S.W.2d 354, 358-61 (Mo. App., W.D. 1999).  Therefore, we have jurisdiction.  
II.  Tax

The Smiths do not dispute that they were Missouri residents for part of the year in 2003 and that they were subject to Missouri income tax on that basis.  The Smiths believe they should be allowed to report their income from Missouri and compute tax on that amount.  They question why they must compute percentages based on their total income.  The reason is that the Missouri statutes mandate this method. 

Section 143.051 governs the Missouri tax liability of a part-year resident: 


1.  An individual who is a resident for only part of his taxable period shall be treated as a nonresident for purposes of sections 143.011 to 143.996.  His Missouri nonresident adjusted 
gross income (Missouri adjusted gross income [MoAGI] from sources within this state) shall consist of


(1) All items that would have determined his Missouri adjusted gross income if he had a taxable period as a resident consisting solely of the time he was a resident, and


(2) All items that would have determined his Missouri nonresident adjusted gross income if he had a taxable period as a nonresident consisting solely of the time he was not a resident.


2.  An individual described in subsection 1 may determine his tax as if he were a resident for the entire taxable period. 

Under subsection 2, we may determine the Smiths’ tax as residents or as non-residents, depending on which treatment is most beneficial to them.  A Missouri resident is entitled to a credit for income taxes paid to another state.  Section 143.081.  However, the Smiths are not allowed that credit because they have not shown that they paid income taxes to any other state.  We have previously noted that Texas does not have an income tax.  Lalumondiere v. Director of Revenue, No. 02-1245 RI (Mo. Admin. Hearing Comm’n Sept. 24, 2003).  

Section 143.041 determines the computation of a non-resident’s Missouri income tax:  
A tax is hereby imposed for every taxable year on the income of every nonresident individual which is derived from sources within this state.  The tax shall be that amount which bears the same ratio to the tax applicable to the individual if he would have been a resident as (A) his Missouri nonresident adjusted gross income as determined under section 143.181 (Missouri adjusted gross income derived from sources within this state) bears to (B) his Missouri adjusted gross income derived from all sources.  

This statute thus defines a non-resident’s tax as equal to the following amount:  

Tax as if a resident  x (Nonresident MoAGI/All-source MoAGI)

The Smiths disagree with this computation.  However, the statutes are enacted by the Missouri legislature, and this Commission does not have the authority to alter the provisions of the 
statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  We must apply them as written.  

Because § 143.051.2 allows whichever treatment is most favorable for the part-year resident (treatment as a resident or treatment as a non-resident), we perform both computations to determine which is more favorable to the Smiths.  

A.  Tax as if Missouri Residents

Section 143.121 provides that the MoAGI of a resident shall be his federal adjusted gross income (“FAGI”), subject to certain modifications that are not proven to be applicable to this case.  Missouri may tax the income of a resident regardless of the source from which the income is earned.  Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 462-63, 115 S.Ct. 2214, 2222 (1995); Lloyd v. Director of Revenue, 851 S.W.2d 519, 522 (Mo. banc 1993).  

Section 143.111 provides:  
The Missouri taxable income of a resident shall be such resident’s Missouri adjusted gross income less: 

(1) Either the Missouri standard deduction or the Missouri itemized deduction; 

(2) The Missouri deduction for personal exemptions; 

(3) The Missouri deduction for dependency exemptions; 

(4) The deduction for federal income taxes provided in section 143.171; and 

(5) The deduction for a self-employed individual’s health insurance costs provided in section 143.113.  
Section 143.031 provides:  


1.  A husband and wife who file a joint federal income tax return shall file a combined tax return. . . .


2.  The Missouri combined taxable income on a combined return shall include all of the income and deductions of the 
husband and wife.  The Missouri taxable income of each spouse shall be an amount that is the same proportion of their Missouri combined taxable income as the Missouri adjusted gross income of that spouse bears to their Missouri combined adjusted gross income.  


3.  The tax of each spouse shall be determined . . . depending upon whether such spouse is a resident or nonresident. . . .

Therefore, we must determine Harlan’s and Erlen’s Missouri income tax separately.  


The Smiths reported wages of $130,216 on their 2003 federal income tax return.  $5,867 of this amount was Erlen’s.  The Smiths reported their interest income as attributable to Erlen.  However, at the hearing, Harlan agreed that the amounts of income were correct as stated and as allocated between Harlan and Erlen on the Director’s June 2, 2004, notice of adjustment.  (Tr. at 19.)  Harlan simply disagrees with the way in which the tax is calculated.  Harlan’s MoAGI is $124,349 in wages, $25,399 in pensions and annuities, and $534 in interest, totaling $150,282.  Erlen’s MoAGI is $5,867 in wages and $8,094 in unemployment compensation, totaling $13,961.  Their combined MoAGI is $164,243, as the Director determined.  Harlan had 91% of their MoAGI ($150,282/$164,243), and Erlen had 9% ($13,961/$164,243).  

The Director properly allowed an exemption of $4,200, § 143.151, a federal income tax deduction of $10,000, § 143.171.2, a standard or itemized deduction of $16,251, § 143.141, and a dependent deduction of $3,600, § 143.161, resulting in Missouri taxable income of $118,475 for Harlan and $11,717 for Erlen.  Section 143.111.  Therefore, their 2003 Missouri income tax, computed as if they were Missouri residents, is $6,884 for Harlan and $478 for Erlen.  Section 143.011.    
B.  Tax Computed as Non-residents

As we have already noted, § 143.041 computes a non-resident’s tax as:  
Tax as if a resident  x (Nonresident MoAGI/All-source MoAGI)

The Smiths’ Missouri non-resident adjusted gross income (MoAGI from sources within this state) consists of all items that would have determined their MoAGI if they had a taxable period as residents, consisting solely of the time they were residents.
  Section 143.041.  The Director computed Harlan’s Missouri income percentage by attributing $30,067 from Boeing, $6,472 in pension income, and $136 in interest to Missouri sources.  This results in a Missouri income percentage of 24% for Harlan ($36,675/$150,282).  Therefore, Harlan’s tax as a non-resident is:  $6,884 x ($35,206/$150,282) = $1,652.  The Smiths reported $5,867 in wages for Erlen.  Erlen’s tax as a non-resident is:  $478 x ($5,867 /$13,961) = $201.
  Their 2003 Missouri income tax as non-residents totals $1,853.  
C.  Taxation as Non-residents is More Favorable to the Smiths

Because treatment as non-residents ($1,652 for Harlan and $201 for Erlen) is more favorable to the Smiths than treatment as if they were Missouri residents ($6,884 for Harlan and $478 for Erlen), we conclude that their 2003 Missouri income tax is $1,853, determined as non-residents.  The Smiths had withholdings of $1,532, leaving a deficiency of $321.  Interest applies to the underpayment as a matter of law.  Section 143.731.1.  


The Smiths argue that they are assessed a deficiency under the Director’s method, but would be allowed a refund under their method.  As we have already stated, the method of taxation is determined by the Missouri legislature.  This Commission has no authority to alter that method on the basis of whether or not it is equitable.    
III.  Additions to Tax

Section 143.751.1 authorizes an addition to tax if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.
  Negligence is the failure to make a reasonable attempt to comply with the tax laws.  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).  The standard is an objective one, measured by what a “reasonable and ordinarily prudent person would do under the circumstances.”  Id.   

We conclude that the Smiths are liable for additions because they made no reasonable attempt to comply with the Missouri income tax laws.  They did not compute their Missouri income tax as required by the Missouri statutes and as provided on the Missouri income tax return.  Even their Form MO-NRI grossly underreported their income.  They are liable for $16.05 in additions to tax ($321 x .05).  
Summary


The Smiths are liable for a deficiency of $321 in 2003 Missouri income tax and $16.05 in additions to tax, plus interest.  

SO ORDERED on October 28, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�The record does not show why the Smiths used 352 days of the year rather than 365.  





	�This was apparently the interest of $543 reported on the federal return, divided by 365 days per year, multiplied by 93 days in Missouri.  This result may be reached by rounding $543/365 to one decimal place, 1.5, multiplying by 93, and rounding down the result ($139.5) to $139.  The Smiths similarly rounded down Harlan’s military retirement income of $19,452.60 to $19,452.


	�The Director had previously issued notices of proposed changes on February 25, 2004, and March 31, 2004, but the parties agree that the amounts of income and deductions are correctly stated on the June 2, 2004, notice of adjustment, which is more recent.  (Tr. at 19.)


  


	�$25,399/365 x 93 days.


	�$532/365 x 93 days.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�There is no evidence that the Smiths had any Missouri source income when they were not Missouri residents, which would also be included in this computation under § 143.041.  





	�Neither the Director nor the Smiths imputed the unemployment compensation as Missouri source.  Therefore, we do not either.  However, we find no provision excluding it from MoAGI or FAGI; thus, it was included in total MoAGI for purposes of the calculations.  


	�A 1998 amendment to § 143.751.1 requires the Director to notify the taxpayer of the factual basis for the finding of negligence at the time the Director issues a proposed assessment.  H.B. 1301, 1998 Mo. Laws 493.  The parties have not raised the question of whether the Smiths received adequate notice of the factual basis for the finding of negligence.  In future cases before this Commission, the Director should be prepared to show her compliance with the requirements of § 143.751.1.  
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