Before the

Administrative Hearing Commission

State of Missouri

SIX FLAGS THEME PARKS, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 03-1919 RS




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION 


Six Flags Theme Parks, Inc., is entitled to a refund of sales tax that it paid on inner tube fees.  

Procedure


On September 24, 2003, Six Flags filed a complaint challenging the Director of Revenue’s final decision denying its sales tax refund claim for June 2000.  We assigned Case No. 03-1919 RS to the case.  On February 3, 2004, Six Flags filed a complaint challenging the Director’s final decision denying its sales tax refund claim for July 2000 through September 2000 (“the summer tax period”).  We assigned Case No. 04-0144 RS to the case.  On May 18, 2004, we issued an order consolidating the two cases as Case No. 03-1919 RS.  


On May 14, 2004, the parties filed a joint stipulation of facts, in which they waived an evidentiary hearing and requested a briefing schedule.  The case has thus been submitted to this Commission on the parties’ stipulation and written arguments.    

Findings of Fact


1.  Six Flags is a Delaware corporation in good standing and duly registered to do business in Missouri.  

Six Flags’ Operations


2.  Six Flags operates a theme park located at 4900 Six Flags Road, Eureka, Missouri, 63025.  The park contains amusement rides, such as roller coasters and Ferris wheels, and a water park area.  


3.  Six Flags charges an admission fee to enter the park.  Six Flags collects and remits sales tax on the admission fee.  

Inner Tube Rentals


4.  Various amusement rides in the water park area are water rides for which the use of an inner tube is required.  There is no separate charge for these water rides.  Six Flags makes inner tubes available without charge for use at each water ride for which an inner tube is required.  Inner tubes that are provided to patrons without charge (“free inner tubes”) must remain at the ride location where they are provided.  The free inner tubes are color coded.  A patron is not permitted to remove a free inner tube from the ride location at which that inner tube was obtained.  


5.  Six Flags also operates a wave pool in the water park area.  The wave pool is a very large, rectangular pool with artificial waves traveling the length of the pool.  There is no separate charge to swim in the wave pool.  


6.  A patron can obtain an inner tube (“a paid inner tube”) for the patron’s immediate and exclusive use, possession and control by paying a fee at a separate kiosk that is located near the showers and changing room, roughly equidistant from the wave pool and the water rides.  Paid 

inner tubes are the same size as free inner tubes, but are clearly distinguishable from free inner tubes by color.  


7.  After a patron has paid a fee for a paid inner tube, the patron can take the paid inner tube anywhere within the water park where the use of an inner tube is not prohibited.  Inner tubes cannot be taken outside of the water park area and are prohibited on body slides, in Hook’s Lagoon and on one water slide where the use of a larger raft-type flotation device is required.  


8.  The wave pool is the only activity in the park at which inner tubes are permitted to be used, but are not provided to patrons without charge.  Free inner tubes cannot be used in the wave pool.  Therefore, if a patron desires to float on an inner tube in the wave pool, the patron must use a paid inner tube.  However, an inner tube is not required in order to use the wave pool, and patrons using the wave pool frequently do so without an inner tube.  


9.  Periodically, patrons will have to wait in line for a moderate period of time to obtain a free inner tube to use at a ride at which an inner tube is required.  Patrons wanting an inner tube to be available for their immediate and exclusive use on these rides can use a paid inner tube.  

Remission of Missouri Sales Tax


10.  Six Flags remitted Missouri sales or use tax on all of its purchases of inner tubes used at the park, including all free inner tubes and paid inner tubes.  


11.  On or before July 31, 2000, Six Flags timely remitted Missouri sales tax of $7,853.73 on fees paid by patrons for paid inner tubes (“inner tube fees”) during June 2000.  Six Flags timely remitted Missouri sales tax of $15,637.00 on inner tube fees paid by patrons for the summer tax period.  

Six Flags’ Refund Claims


12.  On July 28, 2003, Six Flags filed Form 427B with the Director, timely claiming a refund of Missouri sales tax that was paid for June 2000.  On August 19, 2003, Six Flags filed 

Form 427B with the Director, timely claiming a refund of Missouri sales tax that was paid for the summer tax period.  Each such refund claim was accompanied by original and amended sales tax returns for the respective tax periods and a spreadsheet summarizing the adjustments giving rise to the claimed refunds.  Each of the refund claims included a claim for refund of the sales tax remitted on inner tube fees.  Any refund of sales tax remitted on inner tube fees will be retained by Six Flags for its own use and will not be refunded in any manner to its customers.  


13.  On September 5, 2003, the Director issued a final decision denying $7,853.73 of Six Flags’ refund claim for June 2000, which was the portion of the refund claim relating to sales tax on inner tube fees.  On September 11, 2003, the Director issued a final decision denying $15,637.00 of Six Flags’ refund claim for the summer tax period, which was the portion of the refund claim relating to sales tax on inner tube fees.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Six Flags has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.020.1 provides:  


A tax is hereby levied and imposed upon all sellers for the privilege of engaging in the business of selling tangible personal 

property or rendering taxable service at retail in this state.  The rate of tax shall be as follows:  

*   *   *


(8) A tax equivalent to four percent of the amount paid or charged for rental or lease of tangible personal property, provided that if the lessor or renter of any tangible personal property had previously purchased the property under the conditions of “sale at retail” as defined in subdivision (8) of section 144.010 or leased or rented the property and the tax was paid at the time of purchase, lease or rental, the lessor, sublessor, renter or subrenter shall not apply or collect the tax on the subsequent lease, sublease, rental or subrental receipts from that property. . . .

Six Flags relies on Six Flags Theme Parks v. Director of Revenue, 102 S.W.2d 526 (Mo. banc 2003), in which the Court held that Six Flags was entitled to a refund of sales tax on its receipts from video games.  Although Six Flags did not own the video game machines, it had a contract with the owner of the machines allowing the owner to place them at the Eureka facility.  The owner of the machines had paid Missouri sales or use tax on its purchases of the machines.  The Court held that Six Flags rented the machines to its patrons.  The Court applied § 144.020.1(8) and held that Six Flags was not liable for sales tax on its rental of the machines to its patrons because the owner had already paid sales or use tax on the machines when it purchased them.  


Six Flags also relies on a similar holding in Westwood Country Club v. Director of Revenue, 6 S.W.3d 885 (Mo. banc 1999), where the Court also applied § 144.020.1(8) and held that the country club was not liable for sales tax on its golf cart rental fees because it had already paid sales tax on its purchases or its own leases of the golf carts.  


The Director relies on § 144.020.1(2), which provides for:  

[a] tax equivalent to four percent of the amount paid for admission and seating accommodations, or fees paid to, or in any place of amusement, entertainment or recreation, games and athletic events[.]

However, in Six Flags, 102 S.W.3d 526 at 530 n.2, and Westwood, 6 S.W.3d at 889, the Court held that § 144.020.1(8) was more specific than § 144.020.1(2), and was therefore controlling.  


The Director also relies on Eighty Hundred Clayton Corp. v. Director of Revenue, 

111 S.W.3d 409 (Mo. banc 2003), where the Court held that fees for the use of bowling shoes were subject to sales tax as fees paid in a place of amusement.  The Court relied on its previous decision in Blue Springs Bowl v. Spradling, 551 S.W.2d 596 (Mo. banc 1977), where the Court held that fees paid for bowling at commercial bowling establishments were subject to sales tax because such places were places of amusement, entertainment or recreation.
  In Eighty Hundred Clayton Corp., 111 S.W.3d at 410, the Court held that Blue Springs Bowl was controlling; therefore, the Court found it unnecessary to address the applicability of Six Flags, 102 S.W.3d 526, and Westwood, 6 S.W.3d 885.  


In Eighty Hundred Clayton Corp., 111 S.W.3d at 411 n.3, the Court relied on the doctrine of stare decisis and found Blue Springs Bowl controlling in that case, which involved bowling.  As an administrative tribunal, we must be especially conscientious in following the holdings of the Missouri Supreme Court.  It is true that the parties have presented contrary arguments in this case, both relying on such precedents.  However, we conclude that we are bound to follow the holdings and reasoning of Six Flags, 102 S.W.3d 526, and Westwood, 6 S.W.3d 885, as the facts in those cases are more similar to the facts of the present case.  In fact, Six Flags is the same party as in Six Flags, 102 S.W.3d 526, and has once again appealed the Director’s denial of a refund claim on rental fees.
  This time the inner tube fees, rather than video game receipts, are at issue.  


The Director’s argument that there is no practical difference between a rental of inner tubes and a rental of bowling shoes seems meritorious to us, and the Director makes a compelling argument that like transactions should be treated equally under the tax laws.  However, Eighty Hundred Clayton Corp., 111 S.W.3d at 411, relied on the precedent of Blue Springs Bowl, and was thus specific as to that type of amusement.  The present case does not involve bowling.  The Director’s position also raises the possibility that Six Flags, 102 S.W.3d 526 at 530 n.2, and Westwood, 6 S.W.3d at 889, were incorrectly decided, and should be overturned.  As an administrative tribunal, we cannot make that determination and must defer to the Court if it wishes to do so.  


The Director argues that Six Flags, 102 S.W.3d 526 at 530 n.2, and Westwood, 6 S.W.3d at 889, are not controlling in this case because the Court did not consider the “boat and motor” exception in § 144.020.1(8), or the impact of § 144.518, which was enacted in 1999.   Section 144.020.1(8) provides in part:  

In no event shall the rental or lease of boats and outboard motors be considered a sale, charge, or fee to, for or in places of amusement, entertainment or recreation nor shall any such rental or lease be subject to any tax imposed to, for, or in such places of amusement, entertainment or recreation. 

The Director argues that where “a statute enumerates the subjects or things on which it is to operate, or the persons affected, or forbids certain things, it is to be construed as excluding from its effect all those not expressly mentioned.”  Greenbriar Hills Country Club v. Director of Revenue, 935 S.W.2d 36, 38 (Mo. banc 1996).  The Director contends that the legislature has expressly stated the exclusion for boats and motors and would have specifically broadened this exclusion if it had intended to do so.


Section 144.518 exempts from sales tax the purchase of certain machines used in a “commercial, coin-operated amusement and vending business” where tax is paid on the gross 

receipts derived from the use of such machines.  The Director argues that the legislature would not have had to enact this statute if the leasing provisions of § 144.020.1(8) were to apply to amusement machines in a place of amusement.  

   
Six Flags argues that both issues have been briefed to the Court.  We agree that the Court had full opportunity to consider these issues, and we are bound by the Court’s decisions regardless.  Further, § 144.518 does not explicitly address rentals, and coin-operated machines are not at issue in this case.  Six Flags, 102 S.W.3d 526 at 530 n.2, and Westwood, 6 S.W.3d at 889, mandate the result in this case.  


The Director argues that Six Flags would be unjustly enriched by receiving a refund because it is not required to return that money to its customers.  Buchholz Mortuaries v. Director of Revenue, 113 S.W.3d 192, 195-97 (Mo. banc 2003) (Wolff, J., concurring).  Therefore, any refund to it would be a windfall.  Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 595 (Mo. banc 1994).  However, we find no statutory requirement that the money be returned to Six Flags’ customers.  Although we find this result inequitable, this Commission cannot change or add to the requirements of the statute.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).   

Summary


Six Flags is entitled to a refund of sales tax on inner tube fees:  $7,853.73 for June 2000 and $15,637.00 for the summer tax period.  


SO ORDERED on December 3, 2004.



________________________________



KAREN A. WINN



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�However, that decision did not specifically address fees paid for the use of bowling shoes.  





	�The Director cites our decision in Tower Tee Golf, Inc. v. Director of Revenue, No. 00-0686 RV (Mo. Admin. Hearing Comm’n May 30, 2001), for the proposition that the use of the inner tubes was not a rental.  However, there were other distinguishing factors in that case, and our decision predated the Supreme Court’s opinion in Six Flags, 102 S.W.3d 526.  Thus, we find the Court’s opinion in Six Flags controlling on this issue.  
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