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director of DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


v.

)

No. 12-0913 PO



)

CASEY A. SIMMONS, 
)




)



Respondent.
)

DECISION


Casey A. Simmons is subject to discipline because he committed a criminal offense.

Procedure

The Director of the Department of Public Safety (“the Director”) filed a complaint on May 25, 2012, seeking to discipline Simmons’ peace officer license.  Simmons was served with our notice of complaint and notice of hearing on August 2, 2012, but did not answer or otherwise respond.


The Director filed a motion for summary decision (“the motion”) on September 17, 2012. We notified Simmons that he should file any response by October 1, 2012.  On October 9, 2012, Simmons filed a response.  Simmons, who is in the custody of the Department of Corrections (“DOC”), denied that he committed the committed the crime of which he was convicted.  He also represented that he was scheduled on December 6, 2012 for a post-conviction hearing pursuant 
to Rule 29.15 and asked that we not consider the motion before that date.  We continued the hearing scheduled for November 2, 2012 and ordered Simmons to file a status report with this Commission by January 7, 2013.  We also stated:  “After that date, we will consider the Director’s motion and any further information, if any, provided by Simmons.”  Simmons has filed no further information.

The motion relies on certified court records, which are admissible pursuant to 
§§ 536.070(10)
 and 490.130, and a notarized affidavit from the Peace Officer Standards & Training program.  We consider that evidence, as well as Simmons’ response to the motion, in making our findings of fact.

Findings of Fact

1. Simmons’ Missouri peace officer license is presently active and has been active at all times relevant to this matter.

2. In October and November 2008, Simmons conspired to commit a murder.  He discussed his plans for the murder with his wife and bought items from Wal-Mart that were to be used to commit the murder and dispose of the body.
3. Simmons was arrested, charged, and tried in the circuit court of Jasper County, Missouri, for conspiracy to commit murder in the second degree.  On December 14, 2010, a jury found him guilty.

4. Simmons was sentenced to the custody of the DOC for a nine-year term.   

Conclusions of Law

We have jurisdiction of this matter.  Section 590.080.2.  The Director is responsible for filing a complaint alleging cause exists to impose discipline, id., and bears the burden of proving 
so by a preponderance of the evidence, see Kerwin v. Mo. Dental Bd., 375 S.W.3d 219, 229 (Mo. App. W.D. 2012)(dental licensing board demonstrates “cause” to discipline by showing preponderance of evidence).  A preponderance of the evidence is evidence showing, as a whole, that “‘the fact to be proved [is] more probable than not.’”  Id. at 230 (quoting State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App. W.D. 2000)).

Section 590.080.1(2) provides for discipline of a peace officer license when the licensee has “committed [a] criminal offense, whether or not a criminal charge has been filed[.]”  Simmons denies that he committed the crime of which he was convicted, but he has been sentenced, and his conviction is final.  See Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).  He is therefore estopped from denying that he committed the crime.  Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004) (citing James v. Paul, 49 S.W.3d 678, 682-83 (Mo. banc 2001)).  There is cause under § 590.080.1(2) to discipline Simmons’ peace officer license.
Summary


We grant the Director’s motion.  Simmons’ license is subject to discipline. 

SO ORDERED on January 29, 2013.







______________________________








KAREN A. WINN







Commissioner 
�Statutory references are to RSMo Supp. 2012 unless otherwise noted. 
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