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FLOYD D. SHOOK, SR., d/b/a SHOOK’S
)
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)
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)


vs.

)

No. 99-3255 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Floyd D. Shook, Sr., d/b/a Shook’s Landscaping, filed a complaint on October 18, 1999, challenging the Director of Revenue’s August 27, 1999, assessments of sales tax, additions, penalty, and interest for October 1992 through June 1995.  We assigned Case No. 99-3255 RV to that case.  Shook disagrees with the results of the Director’s audit of his landscaping and retail nursery business.  


Shook filed a complaint on May 22, 2000, challenging the Director’s April 4, 2000, assessment of a $10,000 penalty for engaging in business without a sales tax license.  We assigned Case No. 00-1477 RV to that case.  On August 15, 2000, we issued an order closing that case and consolidating it into Case No. 99-3255 RV for purposes of hearing and decision.  


This Commission convened a hearing on the consolidated case on October 31, 2000.  Charles J. Fain, with Crouch & Fain, represented Shook.  Legal Counsel James L. Spradlin represented the Director.  


The matter became ready for our decision on February 26, 2001, when Shook filed the last written argument.

Findings of Fact

Shook’s Business

1. During the periods at issue, Shook was the sole proprietor of Shook’s Landscaping.  He planted items such as sod, trees and shrubs on his customers’ property.   Shook also operated a retail nursery.  

2. Shook purchased most of his materials tax-free by issuing exemption certificates to his suppliers.  (Ex. A, at D2.)  

3. Shook purchased sod from Spring River Turf Farm, which invoiced Shook approximately $1.25 to $1.30 per yard, and shipped the sod to the job site or to a pick-up point for Shook.  (Ex. 2.) 

4. Shook did not separately state labor charges on his invoices to landscaping customers.  

Revocation of Sales Tax License
5. The Director sent a letter revoking Shook’s sales tax license on February 2, 1991, but the letter was returned to the Director unclaimed.  

6. On September 3, 1992, one of the Director’s auditors met with Shook regarding an audit for a prior period not at issue in this case.  The auditor informed Shook that his sales tax license had been revoked.  

7. On January 22, 1993, an auditor and another agent of the Director removed Shook’s sales tax license from his business premises while Shook was present.
  The auditor explained that Shook could not continue to operate his business without a sales tax license.  Shook continued to make retail sales through June 1995.  

Shook’s Sales Tax Returns
8. Throughout the periods at issue, Shook had an accountant who prepared his sales tax returns.  (Ex. B, at C1-2, J1; Tr. at 18-19.)

9. Shook did not file sales tax returns or pay sales tax for third quarter 1993, second quarter 1994, fourth quarter 1994, or first quarter 1995.  

The Director’s Audit and Assessments
10. The Director conducted a sales/use tax audit of Shook’s business for October 1992 through June 1995.  

11. The auditor examined Shook’s retail sales invoices and landscaping contracts.  (Tr. at 69.)  The auditor also asked for the invoices on Shook’s purchases of materials.  The auditor found that Shook had paid tax on some but not all of his purchases of plants and materials.  The auditor also found that Shook had collected sales tax on some but not all of his retail sales from the nursery.
  The auditor did not regard the full amount of the landscaping agreements as subject to tax because the landscaping became affixed to the real property.  (Tr. at 82.)  

12. The auditor concluded that Shook was liable for sales tax on the amount of materials used in the landscaping contracts and on the amount of materials purchased that were later sold at retail.  The auditor attempted to obtain backup documentation on Shook’s purchases, but not all of those documents were available.  (Tr. at 83.)  He attempted to use the material costs on the purchase invoices if they were less than the costs on the installation contract, but the documentation was sometimes insufficient to determine the materials cost.  The auditor thus consulted other landscaping businesses in the area and concluded that the materials costs were typically one third of the total contract price for such agreements.  Therefore, the auditor allowed one third of the contract amount as the cost of materials if there was not sufficient documentation to determine it otherwise. 

13. The auditor gave Shook credit for the sales tax he had already paid on purchases of materials.
  The auditor also allowed credit for sales tax that Shook had already paid to the Director. 

14. Of the tax amount that the auditor determined was due, 43% was for retail sales, and 57% was for materials used in landscaping contracts.  (Ex. A, at D8.) 

15. Included among the auditor’s findings were:


Materials
Labor
Total
Sales Tax
Total


Customer
Taxable
Exempt
Sales
Collected
Contract Amount

Silver Creek
$5,102.43
$19,757.57
$24,860.00
$0
$24,860.00

Condos Metor 

   [sic] Constr.
$6,751.00
$6,917.00
$13,668.00
$0
$13,668.00

No Name

$7,130.00
$360.00
$7,490.00
$491.35
$7,981.35

76 Mall
$7,010.00
$480.00
$7,490.00
$491.35
$7,981.35

(Ex. A, at L8.)

16. The auditor asked Shook’s accountant for an explanation of the transactions “No Name” and 76 Mall, Finding 15, where the sales tax and total contract amounts were identical, to assure that tax was not being imposed twice on the same transaction, but she was unable to verify that these were not different transactions.  (Tr. at 81.)  There are no other contracts listed in the auditor’s findings that have the same contract amounts listed for two different transactions.  

17. Invoices for materials purchased for the Silver Creek Condos transaction show that Shook paid sales tax on purchases of sod and other materials.  

18. The auditor determined that Shook was subject to a total of $14,156.69 in sales tax, $2,463.88 in additions, and $3,539.19 in fraud penalty, plus interest, for the periods at issue.  The auditor also determined that Shook was liable for a $10,000 penalty for operating without a sales tax license.  

19. Pursuant to the audit, the Director issued final decisions on August 27, 1999, assessing the following amounts against Shook: 


Lien


Period
Sales
Filing
Amount
Balance


Ending
Tax
Additions
Penalty

Interest
Fee


Paid


Due


Dec. 1992
$471.58
$23.58
$117.90
$318.48
$0
$0
$931.54

Mar. 1993
$801.58
$40.08
$200.40
$517.88
$0
$0
$1,559.94

June 1993
$1,936.23
$96.81
$484.06
$1,192.42
$0
$0
$3,709.52

Sept. 1993
$2,671.60
$667.90
$667.90
$1564.47
$0
$0
$5,571.87

Dec. 1993
$1,241.96
$186.29
$275.80
$616.30
$0
$138.75
$2,181.60

Mar. 1994
$626.93
$1.18
$50.26
$101.11
$0
$434.74
$344.74

June 1994
$2,659.79
$664.95
$664.95
$1,318.80
$0
$0
$5,308.49

Sept. 1994
$2,225.67
$111.28
$361.84
$657.69
$0
$817.09
$2,539.39

Dec. 1994
$1,281.74
$320.44
$320.44
$557.99
$0
$0
$2,480.61

Mar. 1995
$1,221.64
$305.41
$305.41
$496.08
$0
$0
$2,328.54

June 1995
$1,659.13
$82.96
$90.23
$137.76
$4.50
$1,298.22
$676.36

The Director found no use tax liability. 


19.  On April 4, 2000, the Director assessed a penalty of $10,000 against Shook for operating without a sales tax license.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Shook has the burden to prove that he is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2.  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Evidentiary Objections

We abstained from ruling on certain objections at the hearing, and we took those objections with the case.  The Director objected to the expert testimony of Shook’s accountant on grounds that the witness had not been disclosed to the Director in response to discovery.  Shook’s counsel argued that the witness was not known at the time he answered the discovery.  We have placed little weight on the testimony, and it has not prejudiced the Director.  Therefore, we overrule the objection and allow the testimony to remain part of the record.  

Shook objected to the Director’s Exhibit A, which is the audit package for the period at issue, on grounds that it contains hearsay references to criminal matters not within the jurisdiction of this Commission.  We admitted the exhibit over Shook’s objection, but when he renewed his objection, we agreed to reconsider the objection with the case.  Upon reconsideration, we sustain 

the objection only as to portions of the exhibit concerning criminal matters, which are not relevant to this case, and admit the remainder of the Director’s Exhibit A.  

II.  Sales Tax
Section 144.020.1 levies a tax upon retail sales of tangible personal property.  A sale at retail is:  

any transfer made by any person engaged in business as defined herein of the ownership of, or title to, tangible personal property to the purchaser, for use or consumption and not for resale in any form as tangible personal property, for a valuable consideration[.] 

Section 144.010.1(10).  If a taxpayer purchases materials under a claim of exemption that is determined to be improper, section 144.210 authorizes the Director to collect the sales tax directly from the purchaser.  

A.  Taxability of the Transactions


In Rosehill Gardens, Inc. v. Director of Revenue, No. 95-002875 RV (Mo. Admin. Hearing Comm’n Aug. 7, 1997), we examined the taxability of a landscaping business virtually identical to Shook’s.  In that case, the landscaper had paid sales tax on the plants, but also remitted sales tax on its landscaping projects.  The taxpayer submitted a refund claim for the difference between the sales/use tax that it paid on the plants and the sales tax that it paid on the landscaping projects.  We concluded that in the absence of evidence to the contrary, title to the plants and materials passed when they were affixed to the real estate.  Therefore, there was no sale of tangible personal property.  We concluded that Rosehill was entitled to a refund.  


As we held in Rosehill Gardens, a landscaping business, like a construction contractor, should pay sales tax on all materials used in its jobs.  Because a landscaping business installs materials on the real property before title passes (unless there is some evidence to the contrary), 

there is no sale of tangible personal property in its landscaping contracts, and it is not subject to sales tax on the landscaping contracts.
  

Under the Director’s Regulation 12 CSR 10-3.031, if a taxpayer makes retail sales of some goods and also uses some goods in performing its contracts, it may be considered a “dual operator.”  At the time a dual operator purchases materials, it does not know whether they will be resold at retail or used in performing a contract.  Under that regulation, a dual operator may purchase materials tax-free, but should then collect and pay tax on its retail sales and pay sales tax for the materials that it uses in performing its contracts.  Although Shook did not follow these procedures, the auditor considered him as a dual operator.  Shook had not paid sales tax on all of his retail nursery sales, but he paid sales tax on some of the materials that he purchased.  The auditor examined the invoices and contracts to determine the amount of materials that Shook purchased, and then assessed tax on those amounts.  The auditor allowed credit for tax that Shook had already paid on the purchases.  


Shook argues that he should not be taxed on the purchases of materials and then on the landscaping contracts, which would amount to double taxation.  However, that is not what happened.  The auditor held Shook taxable only on purchases of materials.  However, because Shook had paid tax on some of those purchases and not others, the auditor examined the cost of the materials used in performing the landscaping contracts in order to determine the amount of the purchases.  When he could find documentation of the amount, the auditor gave Shook credit for the tax that he actually paid on purchases.  If anything, the auditor under-charged tax because he assessed only the amount of materials purchases and did not assess tax on the retail nursery sales at a marked-up retail price. 

Because we do not have sufficient evidence as to the retail prices, we likewise cannot determine a tax for the nursery sales based on retail sales prices, but only on Shook’s cost in purchasing the materials.  Therefore, in this case we agree that Shook should be held subject to sales tax based on the amounts of his purchases of materials, regardless of whether he sold the materials at retail or used them in his landscaping contracts.  

Shook testified that he had already paid sales tax on 80 percent of his purchases of materials (Tr. at 8), but he offered no documentation to support that assertion.  The record shows that Shook purchased most of his materials tax-free by issuing exemption certificates to his suppliers.  (Finding 2.)  Shook has not shown that the auditor did not give him full credit for sales tax that he paid on his purchases of materials.  

B.  The Audit


At the hearing, Shook raised a number of complaints about the audit, but did not support his claims.  Shook’s testimony took the form of general characterizations about his business, rather than specific rebuttals of the auditor’s findings.  


Shook’s accountant testified that the auditor taxed Shook’s labor on items such as sod.  (Tr. at 28.)  However, Shook presented no documentation or calculations that prove this assertion.  (Tr. at 33-34.)  Shook’s accountant stated that only 10 to 20 percent of Shook’s contracts consisted of taxable materials (Tr. at 35), but again Shook offered no documentation to support that assertion.  The auditor determined the amount of the purchases from the invoices and contracts if at all possible, and if not, applied a standard one-third rate to determine the cost of materials.  

Shook claims that he paid sales tax on the materials for the Silver Creek transaction.  The evidence shows that he paid sales tax on sod and other materials for that contract.  (Finding 17.)  

However, the auditor gave Shook credit for sales tax paid on materials purchases.  Shook made no showing that the auditor did not include the proper amounts in giving credit for the sales tax paid.  

Shook claims that he purchased the sod from Spring River Turf Farm, that “when they would bring it in, the invoice would be made out to where it came to” at a cost of $3 per yard, and that such cost included his prepping and laying the sod.  (Tr. at 13.)  However, the invoices show that Spring River Turf Farm invoiced Shook, not his landscaping customer, at a cost of $1.25 to $1.30 per yard.  (Finding 3.)  Shook’s assertion that his customer was invoiced for the sod and that he was taxed on the labor charges is thus unsupported by the evidence.  Finding 15 shows that the auditor determined that the cost of materials for the Silver Creek transaction was 20.5% of the total contract price,
 which is consistent with Shook’s accountant’s testimony as to the usual percentage.  (Tr. at 35.)  

Shook also asserted that some jobs had been listed twice in the audit work papers because the same amount appeared twice, but he did not offer evidence to support that assertion.  The “No Name” and 76 Mall transactions set forth in Finding 15 are the only ones in which an identical contract amount is listed twice.  However, the work papers show different amounts for the labor and exempt materials in those transactions, even though the total contract amount was the same, thus suggesting that the auditor examined two separate contracts.  (Finding 15.)  Further, upon the auditor’s inquiry, the accountant was unable to verify that there were not two distinct transactions.  (Finding 16.)  


Shook further argues that he paid tax on materials that he purchased at Wal Mart, such as a $2,400 transaction, but he had no receipts to support that assertion.  We are unable to give 

credit when we have insufficient proof.  Shook also maintains that the auditor’s treatment of the 

contract for Metor Construction, showing approximately 50 percent materials cost (Finding 15) is in error.  However, again he presented no records to support that assertion or refute the auditor’s finding.  


Shook presented the testimony of a CPA who testified that the audit did not comply with the standards of the accounting profession.  The auditor actually went to great lengths to allow Shook credit for sales tax paid, and apparently assessed sales tax only on materials, rather than on any marked-up price for the nursery retail sales.  Shook has again failed to support his assertion.    


Shook claims that the auditor over-assessed him “a bunch. . . . At least 50 percent or better.”  (Tr. at 17.)  His accountant testified that the sales tax he owes, including the non-filed periods, is a total of $4,850.  However, Shook has presented no calculations to support this assertion.
  


Shook also introduced into evidence a photocopy of the front of a check written to the Department of Revenue, as well as a photocopy of a return for second quarter 1994, in an attempt to show that he filed a return and made payment to the Director for that period.  However, he did not introduce a copy of the back of the check or any other evidence to show that the Director had endorsed the check and had received the payment.  Shook has failed to meet his burden of proof as to this alleged payment.


Finally, Shook’s complaint asserts that he did not collect the assessed sales tax from his customers and that there is no way he can go back and collect from them.  The Director’s sales tax assessments against Shook were authorized by law.
  The statutes impose the tax upon a business owner without any requirement that the business owner be able to collect the tax after the fact from the customers.  

Shook has failed to meet his burden of proof.  Therefore, we conclude that he is liable for sales tax as the Director assessed.
  Interest applies to the unpaid tax liability as a matter of law.  Section 144.170.  

II. Additions to Tax; Lien Filing Fee Penalty

The Director has abated the fraud penalty under section 144.500.  (Resp. Br. at 11, n.7.)  Therefore, that issue is not before us for review.  

A.  Addition to Tax for Failure to File Returns


Section 144.080 provides that every person who receives payment for retail sales is obligated to file sales tax returns and remit sales tax to the Director.  Although Shook engaged in retail sales during each period at issue, he failed to file sales tax returns and pay sales tax for third quarter 1993, second quarter 1994, fourth quarter 1994, and first quarter 1995.  

Section 144.250.1 provides:  

In case of failure to file any return required under sections 144.010 to 144.525 on or before the date prescribed therefor, determined with regard to any extension of time for making a return, unless it is shown that such failure is due to reasonable cause and not the result of willful neglect, evasion or fraudulent intent, there shall be added to the amount required to be shown as tax on such return five percent of the amount of such tax if the failure is not for more than one month, with an additional five percent for each additional 

month or fraction thereof during which such failure continues, not exceeding twenty-five percent in the aggregate, except that when the gross sales tax exceeds two hundred fifty dollars in any one month, requiring the taxpayer to file a monthly return, there shall be no late penalty assessed for the first month in which the return is due.  For purposes of this section, the amount of tax required to be shown on the return shall be reduced by the amount of any part of the tax which is paid on or before the date prescribed for payment of the tax.  

In order to avoid the addition to tax, the taxpayer need not show reasonable cause for failure to file, but need only demonstrate that the failure to file was not due to willful neglect.  Hewitt Well Drilling & Pump Serv., Inc. v. Director of Revenue, 847 S.W.2d 795, 799 (Mo. banc 1993).  Willful neglect is willful negligence – an absence of good faith.  Id.  In Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995), the Missouri Supreme Court noted that “even where a taxpayer relies on professional advice, that reliance is not always sufficient to avoid a penalty” (citing Allen v. C.I.R., 925 F.2d 348, 353 (9th Cir. 1991)).  In cases such as Allen, the courts have held that the taxpayer’s reliance on professional advice must be reasonable.  See also Note, When Should a Taxpayer’s Reliance on a Tax Adviser Serve as a Defense to the Imposition of Negligence Penalties?, 45 Tax Lawyer 1046 (1992).  

Shook stated that the accountant was responsible for filing sales tax returns and that all Shook did was sign checks.  He stated that as far as he knew, the returns were all filed except for the first quarter of 1995.  (Tr. at 14.)  Even though Shook had an accountant prepare the sales tax returns, we conclude that Shook’s total failure to ensure that the returns were filed for each period is not a good faith effort.  Therefore, we conclude that Shook has not met his burden to prove an absence of willful neglect.  He is liable for the 25 percent addition to tax for failing to file returns for third quarter 1993, second quarter 1994, fourth quarter 1994, and first quarter 1995. 

B.  Addition to Tax for Failure to Pay Tax


For the remaining quarters, the Director assessed a 5 percent addition to tax for failure to pay the full amount of tax due.  Section 144.250.  The record does not demonstrate whether the addition is under section 144.250.2, which applies when the failure to pay tax is due to willful neglect, or section 144.250.3, which applies when the failure to pay tax is due to negligence or intentional disregard of rules and regulations, but without intent to defraud.
  Section 144.250 provides that the additions under subsections 2 and 3 may not be assessed concurrently for the same period.  Negligence is the failure to make a reasonable attempt to comply with the tax laws.  Hiett, 899 S.W.2d at 872.  The standard is an objective one, measured by what a “reasonable and ordinarily prudent person would do under the circumstances.”  Id.  Shook relied on an accountant as to the methodology for filing returns.  In most circumstances, when an accountant or attorney advises a taxpayer on a matter of tax law, it is reasonable for the taxpayer to rely on that advice.  United States v. Boyle, 105 S. Ct. 687, 692 (1985). We conclude that Shook’s reliance on his accountant’s advice was reasonable, even though a deficiency resulted.  Shook was not negligent or willfully neglectful in relying on his accountant’s advice as to the amount of tax owed.  Therefore, Shook is not liable for the 5 percent addition for failing to pay tax.  

C.  Lien Filing Fee Penalty

Shook has failed to show that he is not liable for the penalty for the lien filing fee for second quarter 1995, which is authorized under section 144.380.4.  Therefore, we conclude that he is liable for the lien filing fee penalty.  

III.  Penalty for Operating Without a Sales Tax License

Section 144.118 provides:  


1.  Any business or individual engaged in the business of selling of tangible personal property within the state without a valid Missouri retail sales tax license shall be assessed a penalty in the amount of up to five hundred dollars for the first day and one hundred dollars for each day thereafter, not to exceed ten thousand dollars, in addition to any other penalties or interest prescribed in chapter 144.  For the first twenty days this penalty shall not apply to persons opening a business in the state of Missouri for the first time.  


2.  The department of revenue must show by a preponderance of evidence that the business or individual did, in fact, operate without a valid Missouri retail sales tax license before final assessment of the penalties as prescribed in subsection 1 of this section can be made.  


As a defense to this penalty, Shook claims that he does not remember his sales tax license being taken.  (Tr. at 17.)  However, he also acknowledges that he does not still have it.  (Tr. at 19.)  He claims that he was not present when it was taken and that no one talked to him about it.  (Tr. at 20.)  However, the evidence plainly shows that an auditor informed him on September 3, 1992, that his license had been revoked.  The evidence also plainly shows that in January 1993, the Director’s employees removed the license from the business premises – in Shook’s presence.  In order for the maximum penalty to apply, the Director must show that the taxpayer operated without a sales tax license for at least 96 days, but if the taxpayer is opening a business in Missouri for the first time, the penalty does not apply to its first 20 days of operation.  Shook had not opened a new business, and he operated without a sales tax license for considerably longer than 96 days.  


Section 144.118 provides that the penalty shall be “up to” $500 for the first day and $100 for each day thereafter, up to a maximum of $10,000.  Therefore, the imposition of a penalty is 

mandatory, but the amount per day is discretionary.  Shook was informed at least by September 3, 1992, that his license had been revoked, and he removed it from the frame and surrendered it to an agent of the Director in January 1993.  An agent informed Shook that he could not continue to operate his business without a sales tax license, yet he continued to operate his business, including retail sales, through June 1995 – the end of the period at issue.  Under the circumstances of this case, as Shook knowingly acted without a license to operate, we see no reason to reduce the penalty that the Director imposed.  Therefore, the penalty accrued to the maximum amount of $10,000.  

Summary


Shook is liable for Missouri sales tax for the periods at issue as the Director assessed. 

Interest applies to the unpaid liability as a matter of law.  


Shook is also liable for the 25 percent addition to tax for third quarter 1993, second quarter 1994, fourth quarter 1994, and first quarter 1995, as he failed to file sales tax returns for those periods.  Further, he is liable for the lien filing fee penalty for second quarter 1995.  


Shook is not liable for additions for the remaining periods at issue.
  Shook is not liable for a 25 percent fraud penalty, as the Director has abated that penalty.  Because Shook is not liable for the 5 percent addition to tax or the 25 percent fraud penalty, he should be given full credit for any payments that the Director applied to those amounts.  


Shook is liable for a $10,000 penalty for operating without a sales tax license.  


SO ORDERED on April 4, 2001.



________________________________



KAREN A. WINN



Commissioner

�We base our findings on the testimony and exhibits without relying on any hearsay statements by Lynn Burton, the Director’s investigator.  





�The auditor’s work papers detailing retail sales invoices list columns for materials, exempt labor, and the total.  (Ex. A, at L3.)  The record does not show why labor would be connected with a retail sale.  One would presume that a retail sale, such as a sale of a tree, did not involve labor.  Perhaps Shook sold some trees and plants on an installed basis, which were considered retail sales, and bigger projects were considered contracts for landscaping.  Regardless, the auditor held taxable only the materials portion and not labor.  (Ex. A, at L1.)  


�Exhibit A, pp. Q1-9 show only four instances in which Shook purchased plants or trees from out-of-state suppliers rather than Missouri suppliers, and he paid rather negligible amounts of tax on those purchases.  The audit work papers list the tax payments as “sales tax paid,” even though the purchases were from other states.  Although the evidence is unclear, we presume that Shook paid that tax to the suppliers in those states.   





�Indicating that no customer name appeared on the invoice.


�Penalty for fraud.


�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  The tax statutes cited herein were in effect at the time of the transactions at issue, unless otherwise noted.  


�In Rosehill Gardens, we recognized that although some items, such as mulch, may not become attached to the real property, a reasonable person would expect that all of the landscaping, including mulch, would pass with a deed to the property; thus, all of the landscaping becomes annexed to and part of the real property. 


�$5,102.43/$24,860.


�The last page of Petitioner’s Ex. 1 contains a handwritten notation showing alternative total tax amounts of $14,318.27 and $14,122.59, but does not show how they were derived.  The Director assessed a total of $14,156.69 in tax.  





�Out of fairness to Shook, the Director may wish to re-examine her records to ensure that Shook has not been improperly denied credit.  We have made our determination based on the evidence presented.  


�Sections 144.020.1, 144.021, 144.080.1, and 144.210.   


�Shook had paid negligible amounts of tax on purchases from other states and was justly allowed a credit for those payments.  See section 144.615(5).  There is no evidence showing that he should be subjected to a Missouri use tax on these negligible purchases. 


�Section 144.250.3 became effective December 31, 1994.  S.B. 477, 1994 Mo. Laws  474-75, 489.


�The 5 percent addition was apparently not computed correctly for fourth quarter 1993 and first quarter 1994, but because we have not found Shook liable for the 5 percent addition to tax, this issue is moot.  
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