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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On September 21, 2000, the Director of the Department of Public Safety filed a complaint alleging that there is cause to discipline the peace officer certificate of Randy A. Shields for gross misconduct indicating an inability to function as a peace officer.
  The Director alleges that Shields had sexual intercourse with his sister-in-law without her permission and then lied to his supervisor about having contact with her.


We held a hearing on April 2, 2001.  Assistant Attorney General Da-Niel A. Cunningham represented the Director.  Richard D. Jacoby, with Yonke, Arnold, Newbold, Winter & Jacoby, PC, represented Shields.  The matter became ready for our decision on August 1, 2001, the date the last brief was filed.

Findings of Fact

1. Shields is certified as a peace officer, Certificate No. ###-##-####.  Such certificate is, and was at all relevant times, current and active.

2. In 1999, Shields was working as a peace officer for the Knob Noster Police Department.

3. In April 1999, Shields and his wife, Jamie Shields, lived at 415 Anderson Street, Warrensburg, Missouri, and had one child, aged three.  Ms. Shields’ sister, Laurie Todd, was living in Manchester, New Hampshire.  The Shields paid the transportation costs for Ms. Todd and her two children to visit them at their home.  She stayed about two weeks.

4. One evening during that visit (the night of the incident),
 Shields and his wife went out to the University Inn, while Ms. Todd  stayed with the children.

5. Around 11:00, the Shields returned.  Ms. Shields had consumed one or two alcoholic beverages, but was not tipsy.  Shields gave Ms. Shields two or three blue pills for her headache.

6. The Shields’ daughter had a private bedroom, but they used the other bedroom as a weight room.
  The Shields normally slept on the pull-out couch or on blankets on the floor in the living room.

7. Ms. Shields had arranged for Ms. Todd and her two children to sleep in the weight room, leaving blankets and pillows there for them.  She also offered Ms. Todd the use of their 

couch in the living room, since she and her husband were sleeping on the floor.  Ms. Todd instead slept on the floor with the Shields.

8. On the night of the incident, Shields had given Ms. Todd a pair of his shorts to wear.

9. During the night, Shields made a sexual advance toward Ms. Todd.  He did not have sexual intercourse with her without her consent.  During the visit, Ms. Todd did not tell her sister or anyone else that anything had occurred and continued to sleep on the floor with the couple.

10. Ms. Todd went back to New Hampshire the latter part of April, but returned to Warrensburg, Missouri, in July of 1999.  At Ms. Todd’s request, Shields drove to New Hampshire to pick her up and drive her to Missouri.  They stayed two nights at motels and slept in one room on both occasions.

11. When she returned to Missouri, Ms. Todd stayed with the Shields for approximately one month until her apartment was ready.  The Shields had arranged for her to rent an apartment in their building.  While staying at the Shields’ apartment, Ms. Todd continued to sleep with them on the floor.

12. During the visit in April, Shields introduced Ms. Todd to the man she later married.

13. In late November 1999, Ms. Todd told Ms. Shields that she had awakened the night of the incident in April and found Shields’ penis inside of her.  She stated that she had not consented to this contact.  Ms. Todd threatened many times to take this information to the police before she did so.

14. On January 22, 2000, Ms. Todd reported to the Warrensburg Police Department that she had been sexually assaulted.  Detective Randall Eich provided Ms. Todd with a microcassette tape recorder and a microphone, and instructed her to tape an admission from Shields.

15. On January 22, 2000, Ms. Todd taped a telephone conversation, talking first with her sister and then with Shields.  Ms. Shields stated that her husband had admitted to the sexual 

assault.  He had not admitted this, but Ms. Shields was trying to placate her so that she would not file a report with the police.  Shields also admitted to the conduct, but only because she was threatening his career.

16. After hearing the tape, Detective Eich arranged to speak with Shields.  He was given his Miranda warning.  When asked if he had ever had intercourse with Ms. Todd, he responded that he had not.  During the interview, Shields was arrested, and his supervisor, Chief Brian Kniskern, joined them.  Before and after Kniskern was in the room, Detective Eich asked Shields if he’d had any recent contact with Ms. Todd.  Shields responded both times that the last time he’d had contact with her had been the first part of December, despite the fact that he’d spoken to her for a few seconds on the telephone that day.

17. Shields was charged with the Class C felony of sexual assault in the first degree.

18. On July 12, 2000, the Circuit Court of Johnson County, Missouri, held a preliminary hearing, heard evidence, and discharged Shields after finding that no probable cause existed that a felony had been committed by him.

Conclusions of Law 


We have jurisdiction to decide whether Shields’ peace officer certificate is subject to discipline.  Sections 590.135.6 and 621.045.
  The Director has the burden to show that Shields has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The standard of proof is a preponderance of credible evidence – whether it is more probable than not that the event occurred.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  This Commission must judge the 

credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Id. When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our findings of fact reflect our determination of the credibility of witnesses.


The Director alleges that there is cause to discipline Shields’ certificate under section 590.135.2(6),
 which allows discipline for “[g]ross misconduct indicating inability to function as a peace officer[.]”  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Id. at 533.  Inability is lack of sufficient power, resources, or capacity.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 585 (10th ed. 1993).  The functions of peace officers include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 692 S.W.2d 400, 403 (Mo. banc 1985)).

I.  Conduct with Sister-in-Law

a.  Collateral Estoppel


Shields argues in his brief that we should apply collateral estoppel in this case because the criminal charge against Shields for rape was dismissed by the Johnson County Court pursuant to a finding of no probable cause that a felony had occurred.


Collateral estoppel prevents a party from relitigating ultimate facts.  King Gen. Contractors v. Reorganized Church of Jesus Christ of Latter Day Saints, 821 S.W.2d 495, 501 (Mo. banc 1991).  The doctrine applies if:  (1) the issue decided in the prior case is identical to the one presented in the present action; (2) the prior case was decided on the merits; (3) the party to be precluded was a party, or is in privity with a party, to the prior case; and (4) the party to be precluded had a full and fair opportunity to litigate the factual issue.  Missouri Bd. of Pharmacy v. Tadrus, 926 S.W.2d 132, 136 (Mo. App., W.D. 1996).


Shields’ criminal case was dismissed after a preliminary hearing finding no probable cause that Shields committed a felony.  While there are no Missouri cases stating that a preliminary hearing is not a hearing on the merits, cases refer to the preliminary hearing as a preparation for a trial on the merits.  In State v. Ivicsics, 604 S.W.2d 773 (Mo. App., E.D. 1980), the court stated:

The preliminary [hearing] is usually held within a short time after the apprehension of the accused and often without opportunity for a full preparation upon the merits.  The inquiry is directed to ascertaining whether or not a felony has been committed and whether or not there is probable cause to believe the accused guilty thereof. . . .

Id. at 779 n.2 (quoting State v. Lloyd, 87 S.W.2d 418, 421 (1935)).


We decide that the doctrine of collateral estoppel is not appropriate to apply in this case because a preliminary hearing is not a final disposition of the case on the merits.

b.  Incident in April 1999


Ms. Todd testified that she went to sleep and awoke with Shields’ penis inside of her.  In response to the question, “What did you do?” she testified:

A:  I moved.  I rolled over.  I didn’t say no.  I didn’t scream.  I didn’t want to hurt my sister.

On cross-examination, she testified as follows:

Q:  You say you woke up and that he was inside you, right?

A: Yes.

Q:  And you didn’t say anything, did you?

A:  No.

Q:  Your sister is right there, isn’t she?

A:  Yep.

Q:  She’s within two feet of you?

A:  Yes.

Q:  You didn’t yell?

A:  No.

Q:  You didn’t scream?

A:  No.

Q:  You didn’t do anything, right?

A:  I moved away to get him out of me.

Q:  After awhile?

A:  A few minutes.

 
MS. CUNNINGHAM:  Objection.


COMMISSIONER REINE:  Overruled.

A:  Not even a few minutes.  A few seconds.  Seemed like forever, though.


Shields testified that he did not that night or at any other time have sexual intercourse with his sister-in-law.
  Ms. Todd testified that Shields had touched her sexually before the incident
 and that she had had intercourse
 with Shields once after the incident.  We need only decide whether the act took place on the night in April because that is all that the Director has alleged in his complaint.


We find neither Ms. Todd’s nor Shields’ testimony to be completely credible.  We find Ms. Todd’s account of the incident to lack any credibility.  She asserts that she did not awaken 

until Shields had (1) moved close enough for intimate physical contact, (2) removed or at least maneuvered around the pair of shorts that she was wearing,
 and (3) inserted his penis into her vagina.  There was no evidence that she had been drinking or had taken any substance that would have had an anesthetizing effect.  She asks us to believe that she did not alert her sister, who was sleeping a few feet away, for fear of hurting her, then testified that she had intercourse with her sister’s husband in a motel room three months later on the trip from New Hampshire.


The Director asserts that neither Shields nor his wife would have admitted the conduct on the police tape if it had not occurred.  However, the Shields testified that Ms. Todd had been threatening to go to the police with her allegations, and that they were saying anything she wanted to hear to stop that.  Shields testified as follows:

Q:  Did you make those statements on the tape?

A:  Yes, I did.

Q:  Why did you do that?

A:  Because she was threatening my career.  She was threatening to slander me.  She was threatening to go to the police.  A police officer’s reputation is the hardest thing to earn and the easiest thing to lose.  All somebody has to say is you did it and that’s it.  So that’s why I did it.  I did not want her to go to the police and report me, my reputation.

Q:  So how long did this conversation last that you had with her on that time?

A:  Approximately seconds, five, six, seven seconds.


Ms. Shields testified as follows:

Q:  Why did you tell your sister that in the conversation on the telephone?

A:  That I believed her?  Because she had threatened many, many times that she was going to the police.

*   *   *

Q:  You had this conversation with your sister, right?

A:  Yes.

Q:  And what were you trying to do when you were having this conversation?

*   *   *

A:  I wanted just to get her off the phone as quickly as I could and to make her happy so she would do as she said she was going to do and not go to the police.

Q:  So you were just trying to placate your sister?

A:  Yes.

Q:  And had Randy told you that he had sex with your sister?

A:  No.

*   *   *

Q:  Why did you answer her questions like that?

A:  Just to get her off the phone to leave us alone.

Q:  And how long after this event was this phone conversation?  This supposedly happened in April.  When was this phone conversation?

A:  January, sometime in January.

Q:  And you’ve heard the tape?

A:  Yes.

Q:  Why did you answer the questions like you did?

*   *   *

A:  Why I answered her?  Because she had said several times that she would call the police if we didn’t tell her yes, he raped her.  So finally I said, fine, yeah, Laurie, okay, now you’re not going to call the police.


As indicated in our findings of fact, at most, we believe it is more probable than not that Shields made a sexual advance towards Ms. Todd, and that she refused it and nothing further happened, or it evolved into consensual intercourse.


The Director failed in his burden to prove that Shields engaged in sexual activity with Ms. Todd without her consent.  We find no cause to discipline Shields’ certificate for gross 

misconduct indicating an inability to function as a peace officer under section 590.135.2(6) for raping his sister-in-law.

II.  Statement During Police Interview


The Director argues that Shields’ statement to the police detective that he had had no contact with his sister-in-law recently, when he had spoken to her that day, constitutes gross misconduct indicating an inability to function as a peace officer.  Shields argues that the Director’s complaint alleges that he lied to his supervisor.  In fact, his supervisor was not asking the questions, but was present in the room when the question was asked and answered.  The Director’s complaint was sufficient to give Shields notice of the allegation against him.  Duncan, 744 S.W.2d at 529.


Shields stated that he had had no contact with Ms. Todd when he had actually spoken with her on the telephone for a few seconds the same day.  Shields could argue that he meant physical contact, but he admitted that a phone conversation was contact.
  Shields lied to a police officer.  He was not at that time acting as a peace officer.  He was not performing any action specific to a peace officer.  He was not preparing a case; he did not lie in the course of his employment or in reference to a case for which he was responsible.  He was a private citizen being questioned by the police about a potential criminal charge.  As a private citizen, he should have assisted the police and should have been truthful with them.


Shields was not, however, under oath, and his obligation to tell the truth was an ethical, not legal one.  Lying to a police officer in a moment of extreme stress is not actionable, and we would not even be considering this as a cause to remove someone’s livelihood but for the fact that Shields is a peace officer himself.  This is more directly related to his profession than the 

case of a nurse or real estate agent who tells a lie.  However, looking at the record of this case as 

a whole, the credibility of witnesses and the fact that Shields had been charged with a felony, arrested, and given his Miranda rights, we do not see this as gross misconduct that would render him incapable of acting as a peace officer in the future.


We find no cause for discipline under section 590.135.2(6) for Shields’ statement to the police.

Summary


We find no cause to discipline Shields’ peace officer certificate.


SO ORDERED on September 7, 2001.



________________________________



WILLARD C. REINE



Commissioner

	�The complaint also alleged that Shields had been convicted of a misdemeanor involving moral turpitude, but this count was dropped at the hearing.  (Tr. at 5.)


	�Ms. Shields testified that she thought it was the first or second day of the visit.


	�Ms. Todd testified that Shields had given his wife two blue pills:  “And he came back and gave her another one which were sleeping . . . .”  (Tr. at 37.)  Ms. Todd was interrupted by an objection, and this was never clarified.


	�Ms. Todd testified that the room contained weight equipment, a bookcase, and a hope chest.


	�Because both Shields and his wife testified about the conversation that was taped, we admitted the tape into evidence.


	�Pet’r Ex. 1.


	�Id.


	�All statutory references are to the 2000 Missouri Revised Statutes.


	�This ground for discipline has not changed since the alleged conduct occurred.


	�Tr. at 42.


	�Tr. at 67.


	�Id. at 108-09.


	�Id. at 88.


	�Ms. Todd testified that she and Shields had sexual intercourse at a motel on the drive back from New Hampshire.  She does not allege that this was rape, but states, “He was going to take it anyway.”  In response to the further question, “It was consensual, correct?” she answered, “Yes, because I’d rather be awake for it than asleep.”  (Tr. at 77.)


	�There was no testimony as to whether Ms. Todd was wearing anything under the pair of shorts, which would have also frustrated this effort.


	�Tr. at 112-13.


	�Tr. at 100-01.


	�Id. at 106-07.


	�Tr. at 116.
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