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DECISION


Jennifer D. Sherrill is subject to fees of $820 for the late filing of lobbyist expenditure reports.  The law required Sherrill to file because she was registered as a lobbyist.  

Procedure


On April 3, 2002, the Missouri Ethics Commission (Ethics) assessed Sherrill late filing fees totaling $820 for the untimely filing of  lobbyist expenditure reports (reports).  On April 10, 2002, Sherrill filed a petition seeking this Commission’s determination that she does not owe the late filing fee.  

On July 18, 2002, Ethics filed a motion for summary determination.  Sherrill filed a response to the motion on October 18, 2002.  On November 18, 2002, Sherrill filed a motion for summary determination, proposed findings of facts and conclusions of law, brief, and response to Ethics’ motion.  Ethics filed its proposed findings of facts and conclusions of law, brief, and response to Sherrill’s motion on December 18, 2002.  Our Regulation 1 CSR 15-3.440(3)(B) 

provides that we may decide this case without a hearing if any party establishes facts that (a) the other party does not dispute and (b) entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp, 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

The parties’ affidavits and stipulation of facts (filed on October 16, 2002) establish the following facts beyond dispute.  

Findings of Fact

1. On April 18, 2001, Ethics received Sherrill’s registration and updating sheet, designating Sherrill as a lobbyist in the executive, judicial, and legislative branches of government.  On April 24, 2001, Sherrill received from Ethics confirmation of that filing and the identification and password necessary for electronic filing of reports.  

2. At no relevant time did Sherrill attempt to influence, or make any expenditures on an attempt to influence:

a. any action by the executive branch of government or by any elected or appointed official, employee, department, division, agency or board or commission thereof; 

b. any purchasing decision by the judicial branch of government or by any elected or appointed official or any employee thereof; or

c. the taking, passage, amendment, delay or defeat of any official action on any bill, resolution, amendment, nomination, appointment, report or any other action or any other matter pending or proposed in a legislative committee in either house of the general assembly, or in any matter that may be the subject of action by the general assembly.

Sherrill does not intend to ever conduct such activities.  On June 4, 2002, she filed a document revoking her registration as a lobbyist.  

3. Sherrill filed her registration as a lobbyist through Nikki Lawhon, who was then Legal Administrative Assistant to the VP-General Counsel of Leggett & Platt, Incorporated.  Lawhon mailed it on April 10, 2001.  Lawhon’s cover letter expressly asked Ethics to send Sherrill’s confirmation, identification, and password Lawhon, but Ethics did not do so.  Lawhon believed that no reports were due until she received the confirmation, identification, and password.  On July 2, 2001, Lawhon told Ethics that she had not filed Sherrill’s April and May reports because she had not received Sherrill’s confirmation, identification, and password.  On that date, Ethics faxed that information to Lawhon.  By letters dated July 3, 2001, Ethics first issued notice that it had not received Sherrill’s April and May reports.  

4. Ethics received Sherrill’s April and May reports on July 6, 2001.  By letter dated April 3, 2002, Ethics assessed Sherrill late filing fees totaling $820 for the late filing of the April and May reports.  

5. On August 8, 2002, Sherrill filed a request with Ethics that her termination be backdated to April 3, 2001, which Ethics denied.   

Conclusions of Law


We have jurisdiction to hear the petition.  Section 105.963.4.
  We must do whatever the law requires Ethics to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 

(Mo. banc 1990).  Ethics has the burden of proving that Sherrill owes the fee.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).


Ethics argues that Sherrill was required to file reports by May 10 and June 11, 2001, under section 105.473.3(1), which provides:


During any period of time in which a lobbyist continues to act as an executive lobbyist, judicial lobbyist or a legislative lobbyist, the lobbyist shall file with the [ethics] commission on 

standardized forms prescribed by the commission monthly reports which shall be due at the close of business on the tenth day of the following month[.]

(Emphasis added.)  Sherrill argues that she was not required to file because she did not “continu[e] to act as [a] lobbyist” during April and May 2001.  She cites section 105.470(5)’s definition of a lobbyist:  “any natural person defined as an executive lobbyist, judicial lobbyist or a legislative lobbyist[.]”  An executive, judicial or legislative lobbyist are defined by section 105.470:

(1) “Executive lobbyist”, any natural person who acts for the purpose of attempting to influence any action by the executive branch of government or by any elected or appointed official, employee, department, division, agency or board or commission thereof and in connection with such activity, meets the requirements of any one or more of the following: 

*   *   *

(c) Is designated to act as a lobbyist by any person, business entity, governmental entity, religious organization, nonprofit corporation, association or other entity[.]

*   *   *

(3) “Judicial lobbyist”, any natural person who acts for the purpose of attempting to influence any purchasing decision by the judicial branch of government or by any elected or appointed official or any employee thereof and in connection with such activity, meets the requirements of any one or more of the following: 

*   *   *

(c) Is designated to act as a lobbyist by any person, business entity, governmental entity, religious organization, nonprofit corporation or association[.]

*   *   *

(4) “Legislative lobbyist”, any natural person who acts for the purpose of attempting to influence the taking, passage, amendment, delay or defeat of any official action on any bill, 

resolution, amendment, nomination, appointment, report or any other action or any other matter pending or proposed in a legislative committee in either house of the general assembly, or in any matter which may be the subject of action by the general assembly and in connection with such activity, meets the requirements of any one or more of the following: 

*   *   *

(c) Is designated to act as a lobbyist by any person, business entity, governmental entity, religious organization, nonprofit corporation, association or other entity[.]

Those statutes contain unavoidable ambiguities that require us to apply the principles of statutory construction, including examination of legislative history and other statutory systems.  In interpreting statutes, our goal is to ascertain the intent of the legislature. State ex rel. Missouri Hwy. & Transp. Comm'n v. Gillespie, 86 S.W.3d 459, 465 (Mo. App., W.D. 2002) (citing Habjan v. Earnest, 2 S.W.3d 875, 881 (Mo.App.1999)).   


Ethics argues that registration alone made Sherrill a lobbyist under section 105.470(1)(c), (3)(c), and (4)(c), which provide that a lobbyist includes any natural person who is “designated to act” “in connection with” any activity in section 105.470(1), (3), or (4).  It argues that she “continue[d] to act as [a] lobbyist” when she continued to be designated as one.  It argues that Sherrill’s status is section 105.473’s focus, not her specific activities under section 105.470(1), (3), or (4).    


Ethics supports its argument by pointing to changes in the lobbyist filing statutes.  Ethics cites section 105.470.4(3), RSMo 1994, which provided:


In lieu of filing reports under subdivision (1) of this subsection, a lobbyist may at the time of registration and annually thereafter, file a statement of limited activity, stating that the lobbyist has no intention of making total expenditures of fifty dollars or more during any reporting period.  If during any reporting period a lobbyist who has filed a statement of limited activity makes expenditures which aggregate fifty dollars or more, such lobbyist, within ten days after such expenditures are made, 

shall file a report pursuant to subdivision (1) of this subsection, and shall file reports for each reporting period thereafter unless the lobbyist files a new statement of limited activity.  

(Emphasis added.)  That provision sets forth the options of filing either a report or, in limited circumstances, a limited activity statement.  It does not exist in the statute under its current form, as enacted under section 105.470, Senate Bill 16, Eighty-Ninth General Assembly, First Regular Session (1997 Mo. Laws 435, 442).  


The legislature has eliminated the only authorized option to filing a report.  It has also eliminated the relevance of the circumstances supporting that option.  How little a lobbyist spends or intends to spend no longer has any consequence under the lobbyist filing laws.  The only option remaining is for all persons registered as lobbyists to file reports monthly.  


That conclusion finds further support in the lobbyist filing laws’ contrast with the campaign finance laws.  Section 130.016 was also the subject of Senate Bill 16, but it retains the option to file a sworn exemption statement in lieu of a statement of organization or disclosure report.  The campaign finance laws also show that where the legislature intends to provide an option of filing nothing, it says so expressly.  Section 130.046.5(2).    


Sherrill argues that one need file no report unless she is not only registered, but also “acts for the purpose of attempting to influence” the things listed in section 105.470(1), (3), or (4), and “continues to act” for those purposes.  Sherrill cites the cases of Missouri Ethics Comm’n v. Cornford, 955 S.W.2d 32 (Mo. App., W.D. 1997), and Missouri Ethics Comm’n v. Wilson, 957 S.W.2d 794 (Mo. App., W.D. 1997), which dealt with the conflict of interest statutes at 105.483 to 105.492, RSMo.  Those statutes required a financial disclosure statement from a “decision-making public servant,” defined in part by job duties.  The court held that the statutes did not require petitioners to file statements because their job duties were not within the statutory 

description.  Analogizing her case to Cornford and Wilson, Sherrill argues that she need not file a report if her activities did not include “act[ing] for the purpose of attempting to influence” the things listed in section 105.470(1), (3), or (4).  However, the general assembly has established different filing requirements for lobbyists and decision-making public servants, perhaps because of the different filing intervals.  


For decision-making public servants, Ethics may seek a designation no more than once a year from the agency that employs them.  Section 105.955.18.  There is no mechanism for the designated person to alter that designation.  Decision-making public servants must file a statement once a year.  Sections 105.487(3) and 105.483(12).  If the designating agency does not inform the person of their designation, the agency must pay any late fee.  Section 105.958.  


By contrast, the lobbyist statutes expressly provide direct notice from the lobbyist to Ethics on a change of status.  Section 105.473.1 provides:  


Each lobbyist shall, not later than five days after beginning any activities as a lobbyist, file standardized registration forms, verified by a written declaration that it is made under the penalties of perjury, along with a filing fee of ten dollars, with the commission.  The forms shall include the lobbyist's name and business address, the name and address of all persons such lobbyist employs for lobbying purposes, the name and address of each lobbyist principal by whom such lobbyist is employed or in whose interest such lobbyist appears or works.  The commission shall maintain files on all lobbyists’ filings, which shall be open to the public. Each lobbyist shall file an updating statement under oath within one week of any addition, deletion, or change in the lobbyist’s employment or representation. . . .

Moreover, section 105.473.8 provides:


No lobbyist shall knowingly omit, conceal, or falsify in any manner information required pursuant to this section.

(Emphasis added.)  “Shall” signifies a mandate and means “must” in the present tense.  State ex rel. Scott v. Kirkpatrick, 484 S.W.2d 161, 164 (Mo. banc 1972).  Yet under Sherrill’s 

interpretation, she did not have to notify Ethics of any change to her representation, or even be truthful about it, because she was not a “lobbyist.”  That reading renders absurd the requirement to maintain open and accurate records of lobbyists’ employment records.  


In construing the lobbying statutes, we give weight to Ethics’ interpretation because the law charges Ethics with enforcing those statutes.  Foremost-McKesson v. Davis, 488 S.W.2d 193, 197 (Mo. banc 1972).  Despite the ambiguities evident in those statutes – whether status as a lobbyist depends on the designation to act, an activity, continuing to act, or some combination of the above – we believe that Ethics’ interpretation is consistent with legislative intent.  Kidd v. Pritzel, 821 S.W.2d 566, 574 (Mo. App., W.D.1991).  Therefore, we conclude that Sherrill’s designation to act in connection with the activities in section 105.470(1), (3), or (4) – her registration alone – required her to file monthly statements.  


Sherrill also argues in the alternative that if registration alone obligated her to file, the notice that she filed on August 8, 2002, revoked her registration effective April 3, 2001.  That date was a week before Lawhon mailed the registration to Ethics.  Because section 105.473.1 requires such a filing within a week, the notice could have been effective no sooner than August 1, 2002.  However, we conclude that her revocation was already effective on June 4, 2001, under the notice that she filed that date.  Also, allowing such retroactive revocation of registration could make enforcement impossible and render the law itself a nullity.  


Therefore, we conclude that Sherrill was a lobbyist in April and May 2001.  

Section 105.964.1 provides in part:

When the last day for filing any report, statement or other document required to be filed with the [ethics] commission pursuant to the provisions of this chapter or chapter 130, RSMo, falls on a Saturday or Sunday or on an official state holiday, the deadline for filing is extended to 5:00 p.m. on the next day which is not a Saturday or Sunday or official holiday. 

(Emphasis added.)  The April report was due on May 10, 2001, which was not a Saturday, Sunday, or state holiday.  The May report was due on June 11, 2001, because June 10, 2001, was a Sunday.  


Sherrill argues that without the identification and password, Lawhon could not file electronically as required by section 105.477.3, which provides in part:

All lobbyists shall file expenditure reports required by [Ethics] electronically either through modem or common magnetic media. 

However, Sherrill possessed all that she needed to timely file because she had the identification and password on April 24, 2001.  Lawhon’s misunderstanding does not change that.    


Ethics did not receive the reports until July 6, 2001.  The April report was 57 days late.  The May report was 25 days late.  Section 105.492.5 requires the assessment of a fee for late filing:

Any lobbyist who fails to timely file a lobbying disclosure report as required by section 105.473 shall be assessed a late filing fee of ten dollars for every day such report is late. 

(Emphasis added.)  Because the reports were 82 days late, the fee for filing the reports is $820.  III.  Conclusion

The undisputed facts show that the law entitles Ethics to a favorable decision.  No hearing is necessary.  Sherrill is liable for late fees in the amount of $820.  


SO ORDERED on January 9, 2003.




_______________________________




KAREN A. WINN




Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.
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