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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-2115 BN



)

KENNETH SHEPARD,
)




)



Respondent.
)

DECISION 


Kenneth Shepard is not subject to discipline.
Procedure


The State Board of Nursing (“the Board”) filed a complaint on November 12, 2010, seeking this Commission’s determination that there is cause to discipline Shepard’s license as a registered professional nurse (“RN”).  Shepard was personally served with our notice of complaint/notice of hearing on April 5, 2011.  

This Commission convened a hearing on the complaint on June 13, 2011.  Stephan Cotton Walker represented the Board.  Shepard did not appear and was not represented by counsel.  At the hearing, we admitted an exhibit Shepard sent to the Board instead of to this Commission.  Although not properly filed, we accept the filing and deem it to be Shepard’s 
answer to the complaint.
  At the close of that hearing, the Board withdrew one exhibit and requested additional time to present evidence.  We granted the request and held the record open.

We held another hearing on December 19, 2011.  Walker again represented the Board; Shepard represented himself and appeared by telephone.  The case became ready for our decision on February 27, 2012, when Shepard’s written argument was due.  Shepard filed his written argument on March 8, 2012.  We deem this to be a motion for leave to file it out of time, and we grant the motion.
Findings of Fact

1. Shepard was licensed as an RN at all relevant times.  His Missouri license expired on April 30, 2011, and remains expired.
2. Shepard also holds a license as an RN in Oklahoma (“Oklahoma license”).  
3. Shepard, while still married, engaged in a relationship with another woman that involved sexual conversation by computer, text message, and telephone.  He invited her to his home and they had sex.  
4. After she left, Shepard spoke to her on the computer and told her he was married.  The woman threatened him and told him he needed to leave his wife or she would “f*** his world up.”
5. For the next several weeks, he and the woman remained in communication.  She invited him to his home, and he went.
6. One night the woman told him that one of her fantasies was for her daughter to walk in on her and Shepard during intercourse.  Shepard did not know how old her daughter was.  He told her that if a family member was present, if they did anything sexual it would be behind a locked door.

7. The woman’s fantasy evolved into her daughter watching and participating in the activity.  Shepard told her the idea was disturbing and it would never happen.  The woman told him she did not actually want this to happen, but that the “taboo” subject excited her.

8. When Shepard did not respond to the woman’s texts, e-mails, and instant messages, she would threaten him.

9. One day the woman talked Shepard into coming over to her house.  Shepard knew her daughter might be there, but when he agreed to go to the house he told her, “I’m coming to see you, not her.”

10. Shepard drove to the woman’s apartment.  When he arrived at the apartment complex, the police arrested him.

11. Shepard was charged with lewd molestation – a felony – and obscene electronic communication – a misdemeanor.  

12. On July 25, 2008, Shepard pled guilty in the District Court of Tulsa County, Oklahoma, to two misdemeanor counts of obscene electronic communication.  He received a suspended imposition of sentence.
13. Shepard was evaluated by a psychologist in August 2008.  The psychologist diagnosed him with depression, partner relational problem, employment problems, and legal problems, but concluded that “criteria are not met for the diagnosis of a sexual disorder or a disorder of impulse control.”

14. Shepard’s Oklahoma license was disciplined on September 23, 2009.  Shepard entered into a consent order with the Oklahoma Board of Nursing (“the Oklahoma Board”) that says in part:
3.  On or about May 28, 2008, the District Attorney for Tulsa County, Oklahoma, filed Information in the District Court of Tulsa County, Oklahoma, Case No. CF-2008-2439, charging Respondent with:


Count I:   
Lewd molestation, a felony; and


Count II: 
Obscene Electronic Communication, a 
misdemeanor.

by unlawfully, feloniously, knowingly, and intentionally making electronic and/or computer generated lewd or indecent proposals to a child under sixteen (16) years of age by communicating with a minor child’s mother, on the telephone, via text message and instant messenger, that he wanted to have sexual intercourse with minor child and wanted minor child to perform sexual conduct on him, as more particularly set forth in the Information, arrest and booking data and Petition for Protective Order, copies of which are attached to the Complaint as Exhibit “A” and incorporated by reference as if set forth in full herein.  On or about July 29, 2008, Respondent entered a plea of guilty to two Counts of Obscene Electronic Communication, and was sentenced to a one year suspended sentence under the supervision of the Tulsa County District Attorney and was ordered to pay fees, fines and costs, as more particularly set forth in the Judgment and Sentence for Count I and Count II, copies of which are attached to the Complaint as Exhibit “B” and incorporated by reference as if set forth in full herein.[
]
15. The Oklahoma Board placed Shepard on probation for 12 months of nursing employment.  Other conditions of the consent order were to take classes in nursing jurisprudence, critical thinking/moral reasoning, and the roles and responsibilities of the registered nurse; participate in counseling for a minimum of 12 monthly sessions; and pay a $500 penalty.  During his probationary period the Oklahoma Board restricted Shepard to working only in a hospital and prohibited him from working on a pediatric unit.

16. Shepard has completed his criminal probation.

Conclusions of Law


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that Shepard has committed an act for which the law allows discipline.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  Our findings of fact reflect our determination of credibility. 


In its complaint, the Board alleges Shepard is subject to discipline under § 335.066.2(2) and (8):

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *

(8) Disciplinary action against the holder of a license or other right to practice any profession regulated by sections 335.011 to 335.096 granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state[.]
The Evidence

The Board's evidence in this case consists of three exhibits.  Exhibit 2 is Shepard’s answer.  Exhibit 3 is the request for admissions served upon Shepard by the Board.  Shepard did not file responses to the request for admissions.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  That rule applies to all parties, including those acting pro se.
  Our Regulation 1 CSR 15-3.420(1) applies that rule to this case.  At the hearing, however, Shepard asked to withdraw one of his deemed admissions – that obscene electronic communication is an offense of moral turpitude – and we allowed him to do so.


Exhibit 1 is an affidavit from the Board's executive director, with attached records. The affidavit states, inter alia:

2.  I am employed by the Missouri State Board of Nursing in Jefferson City, Missouri (hereinafter “Board”).  I serve as the Executive Director. Attached hereto are 72 pages of records from the Board, which reflect records kept by the Board regarding Kenneth Shepard.
Attached to the affidavit is a copy of Shepard’s criminal records from Oklahoma, certain records from the Oklahoma Board, a copy of a psychological evaluation of Shepard, and two written statements by Shepard.  Only the court records are authenticated.
Section 536.070(10)
 allows for the admission of business records when a proper foundation is presented.  However, those portions of business records that report the observations of others as opposed to the record writer's observations (such as the investigator's summary of interviews) are hearsay when offered to prove the truth of those statements and are inadmissible when objected to.
  Shepard did not object to the admission of these records.  Therefore, we admitted the Board's Exhibit 1, and may consider it in its entirety.  Section 536.070(8)
 provides:  “Any evidence received without objection which has probative value shall be considered by the agency along with the other evidence in the case.”  Where no objection is made, hearsay evidence in the records can and must be considered in administrative hearings.
  

That does not mean that we must accord equal weight to all evidence received.  But even if we were inclined to do so, the Board’s evidence contains virtually no description of Shepard’s underlying conduct other than Shepard’s own statements.  The only other evidence of Shepard’s underlying conduct came from Shepard’s own sworn testimony at the hearing.   Shepard’s testimony may be self-serving, but that does not mean we cannot consider him to be a credible witness.  Shepard’s version of events remained consistent throughout his answer, his testimony, and his written communications with the Board.   It is also the only description of the conduct underlying his conviction in the record.  Therefore, we rely on Shepard’s testimony and written statements.


Finally, we note the first exhibit filed by the Board at the June 13, 2011 hearing contains a 43-page “Accurint” report on Shepard.  Although the Board withdrew the exhibit, it had filed it with this Commission prior to the hearing, and it has remained in our case file.  The Accurint report details not only Shepard’s current address and entire Social Security number, but: Shepard’s 10 prior addresses; potential members of Shepard’s household; driver’s license information; property Shepard might own; voter registration information, including party affiliation; names and identifying information of “possible associates” as well as names and identifying information for possible associates of the associates; a “possible relative summary” and names and identifying information for persons associated with the possible relatives.  It also contains information about the two criminal convictions, but that information is also provided, in far greater detail, in the Board’s second affidavit.  Therefore, the contents of the Accurint report are not only largely irrelevant, but invasive of Shepard’s privacy and those of other persons who have no affiliation or interest in the case.  Any document filed in any case before this Commission is presumptively a public record.
  We seal the first affidavit on our own motion and caution the Board, and other parties appearing before this Commission, that they bear a responsibility to comply with applicable privacy laws, as well as an obligation to guard against disclosure of irrelevant information concerning both parties, and especially non-parties, to a case.

Shepard’s Admission

Guilty Plea – Subdivision (2)

Shepard pled guilty to two misdemeanor counts under 21 O.S. § 1172, which states:
§ 1172. Obscenity, Threats or Harassment by Telephone or Other Electronic Communications—Penalty
A.  It shall be unlawful for a person who, by means of a telecommunication or other electronic communication device, willfully either:
1.  Makes any comment, request, suggestion, or proposal which is obscene, lewd, lascivious, filthy, or indecent;
2.  Makes a telecommunication or other electronic communication with intent to terrify, intimidate or harass, or threaten to inflict injury or physical harm to any person or property of that person;
3.  Makes a telecommunication or other electronic communication, whether or not conversation ensues, with intent to put the party called in fear of physical harm or death;
4.  Makes a telecommunication or other electronic communication, whether or not conversation ensues, without disclosing the identity of the person making the call or communication and with intent to annoy, abuse, threaten, or harass any person at the called number;
5.  Knowingly permits any telecommunication or other electronic communication under the control of the person to be used for any purpose prohibited by this section; and
6.  In conspiracy or concerted action with other persons, makes repeated calls or electronic communications or simultaneous calls or electronic communications solely to harass any person at the called number(s).
B.  As used in this section, "telecommunication" and "electronic communication" mean any type of telephonic, electronic or radio communications, or transmission of signs, signals, data, writings, images and sounds or intelligence of any nature by telephone, including cellular telephones, wire, cable, radio, electromagnetic, photoelectronic or photo-optical system or the creation, display, management, storage, processing, transmission or distribution of images, text, voice, video or data by wire, cable or wireless means, including the Internet. The term includes:
1.  A communication initiated by electronic mail, instant message, network call, or facsimile machine; and
2.  A communication made to a pager.
C.  Use of a telephone or other electronic communications facility under this section shall include all use made of such a facility between the points of origin and reception. Any offense under this 
section is a continuing offense and shall be deemed to have been committed at either the place of origin or the place of reception.
D.  Except as provided in subsection E of this section, any person who is convicted of the provisions of subsection A of this section, shall be guilty of a misdemeanor.
E.  Any person who is convicted of a second offense under this section shall be guilty of a felony.
The Board argues that Shepard pled guilty to an offense involving moral turpitude and one “reasonably related to the qualifications, functions, or duties of” a nurse.

Moral Turpitude


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The court stated that Category 3 crimes require consideration of “the related factual circumstances” of the offense to determine whether moral turpitude is involved.


From our review of 21 O.S. § 1172, we conclude that it describes a Category 3 crime.  Certainly some of the possible conduct included in its ambit could involve moral turpitude, but some could involve mere youthful foolishness.
  Therefore, we must examine the underlying circumstances of Shepard’s crime and guilty plea.

The Board argues:
Respondent made no attempt to deny the conduct underlying the guilty plea, in that he knowingly and intentionally sent obscene electronic communications to a child under sixteen (16) years of age, of which involved sexual content.  He was represented by legal counsel at the time.  TR p. 21.  The Oklahoma State Board of Nursing Consent Order that Respondent agreed to, indicated that the underlying messages involved Respondent wanting to have sexual intercourse with the minor child and he wanted the minor child to perform sexual conduct on him.  Exhibit 1, Tr, p. 20 and 22.  The Oklahoma State Board of Nursing placed a restriction on Respondent’s nursing license.  Respondent was prohibited from working on a pediatric unit and had to complete the Critical Thinking to include moral reasoning.[
]

Key assertions in this paragraph are simply not true.  Shepard did not send any communications to the child.  The consent order states that Shepard was charged with sending messages about sexual conduct with the child, but that is all.  He did not agree to doing so, and his guilty plea under 21 O.S. § 1172 did not necessarily encompass that conduct.  Shepard consistently and vehemently denied sending any sexual messages to the woman’s child or concerning the child, and there is no competent evidence in the record that he did so.

Shepard pled guilty to a crime.  But the crime to which he pled guilty, “Obscenity, Threats or Harassment by Telephone or Other Electronic Communications,” is not necessarily a crime of moral turpitude.  The worst we can infer about Shepard’s underlying conduct from the record before us is that he engaged in an extramarital affair; engaged in text messaging, e-mailing, and telephone conversations of a sexual nature with a willing adult; and did not cut off communications with that adult when she engaged in sexual fantasies involving her daughter and them.  This conduct was surely unwise, but it is not a crime of moral turpitude.  By way of comparison, we reviewed Chapters 565 (“Offenses against the Person”), 566 (“Sexual Offenses”), and 568 (“Offenses against the Family”) in the Revised Statutes of Missouri to determine whether Shepard’s conduct, as described in the record, falls within the description of any crime described in those chapters.  We cannot find any Missouri crime that encompasses Shepard’s conduct.

We must emphasize that we agree with the Board that a nurse who engages, or even plans to engage, in sexual conduct with children may certainly be subject to discipline for a number of reasons, and one who pleads guilty to a crime encompassing such conduct would be subject to discipline pursuant to § 335.066.2(2).  But the record before us simply does not contain competent evidence that those things occurred.  Shepard is not subject to discipline for pleading guilty to a crime of moral turpitude.  The Board did not carry its burden to prove that the crime to which Shepard pled guilty involved moral turpitude.
Reasonably Related to Nursing


In its complaint, the Board alleges that obscene electronic communication is a crime of moral turpitude, but does not allege that it is an offense reasonably related to the qualifications, functions, or duties of nursing.  In its written argument, however, the Board makes this contention.

Although the language “any offense reasonably related to the qualifications, functions, or duties” of nursing appears as a cause for discipline in § 335.066.2(2), along with “any offense 
involving moral turpitude,” Shepard was clearly not on notice that the Board intended to argue the former.  He provided written material and oral argument to make the point that he did not commit an offense of moral turpitude, but provided no testimony or argument on the “reasonably related” issue.  However, even if he had been on notice, we do not find that the crime to which he pled guilty is reasonably related to the qualifications, functions, or duties of a nurse.

Shepard is not subject to discipline under § 335.066.2(2).
Discipline by Another State – Subdivision (8)

Shepard’s Oklahoma license was disciplined.  A copy of the consent order Shepard entered into with the Oklahoma Board is in the record, but it contains no findings of fact other than the crimes with which he was charged and the crime to which he pled guilty.  The consent order describes none of the conduct underlying Shepard’s guilty plea.  It references the criminal information, booking data, and the Oklahoma Board’s petition to discipline Shepard’s nursing license, but the Board submitted none of those documents into the record.  We may fairly infer that the Oklahoma Board disciplined Shepard for pleading guilty to obscene or harassing electronic communication, but that is all that we may infer.  Given that, and consistent with our discussion above, we cannot conclude that Shepard’s license was disciplined on grounds for which revocation or suspension is authorized in this state; we simply do not have enough information to draw the conclusion.  Shepard is not subject to discipline under § 335.066.2(8).
Summary


Shepard is not subject to discipline. 

SO ORDERED on April 6, 2012.



_________________________________


KAREN A. WINN


Commissioner
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