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)
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)




)


vs.

)

  No. 
99-1811 LC




)



SUPERVISOR OF LIQUOR CONTROL,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On June 23, 1999, Daniel W. Shelton, d/b/a Shelton Broers (Shelton) filed a complaint appealing the decision of the Supervisor of Liquor Control (Supervisor) denying his application to distribute two brands of imported beer for indecent or obscene labeling.  We assigned Case No. 99-1811 LC to that complaint.  On October 19, 1999, Shelton filed a complaint appealing the Supervisor’s decision denying his application to distribute another brand of imported beer for indecent or obscene labeling.  We assigned Case No. 99-3182 LC to that complaint.  On April 14, 2000, we granted the Supervisor’s motion to consolidate the cases for hearing and decision, and we assigned Case No. 99-1811 LC to the consolidated case.


This Commission convened a hearing on the complaints on April 17, 2000.  Denise D. Lieberman and Gaylin Rich, both of the American Civil Liberties Union of Eastern Missouri, represented Shelton.  Marvin O. Teer, Jr., Assistant Attorney General, represented the 

Supervisor.  The matter became ready for our decision on August 1, 2000, when the last written argument was filed.


Commissioner Karen A. Winn, having read the entire record, including all the evidence, renders the decision.  Section 536.080.2.

Findings of Fact

1. Shelton imports beer from foreign countries and distributes it to wholesalers in the United States, including Missouri.  Shelton does business at 5 Point View Road, Ware, Massachusetts.

2. Shelton is licensed to solicit orders for the sale of intoxicating liquor to wholesalers in Missouri.  Shelton applied to the Supervisor for registration and approval to distribute the following beer to wholesalers in Missouri:  Cantillon Gueuze Lambic (Gueuze), Cantillon Rose de Gambrinus (Gambrinus), and Brasserie La Choulette Sans Culottes (Culottes).
  

3. Gueuze is a Belgian beer.  The label for Gueuze depicts the Mannekin Pis, a famous statue in Brussels, Belgium.  The statue is a naked boy urinating while holding his genitals.

4. Gambrinus is a Belgian beer.  The label for Gambrinus shows a drawing of a naked woman, with breasts visible, seated on the lap of a figure alleged to be Gambrinus, the Flemish mythological “king of beer.”

5. Culottes is a French beer.  The label for Culottes shows a reproduction of the Delacroix painting, “Liberty leading the People” found in the Louvre Museum.  Liberty in the painting is depicted as a woman with bare breasts visible.

6. By letter dated May 27, 1999, the Supervisor denied Shelton’s application for approval to supply Missouri wholesalers with Gueuze and Gambrinus.  

7. By letter dated September 21, 1999, the Supervisor denied Shelton’s application for approval to supply Missouri wholesalers with Culottes.

Conclusions of Law


We have jurisdiction to hear Shelton’s complaints.  Sections 311.691 and 621.045.1, RSMo Supp. 1999.  The Supervisor has the burden of proof.  See Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


Chapter 311, RSMo, provides for the regulation of the purchase, sale, possession, and consumption of intoxicating liquor.  Section 311.180(4) and (5), RSMo Supp. 1999, provides that no person shall sell to wholesalers or solicit orders for intoxicating liquor or malt liquor without first procuring a license from the Supervisor.  Section 311.275 provides:


1.  For purposes of tax revenue control, beginning January 1, 1980, no holder of a license to solicit orders for the sale of intoxicating liquor, as defined in this chapter, within this state, other than a wholesale-solicitor, shall solicit, accept, or fill any order for any intoxicating liquor from a holder of a wholesaler’s license issued under this chapter, unless the holder of such solicitor’s license has registered with the division of liquor control as the primary American source of supply for the brand of intoxicating liquor sold or sought to be sold.  The supervisor of liquor control shall provide forms for annual registration as the primary American source of supply, and shall prescribe the procedures for such registration. 


2.  Beginning January 1, 1980, no holder of a wholesaler’s license issued under this chapter shall order, purchase or receive any intoxicating liquor from any solicitor, other than a wholesale-solicitor, unless the solicitor has registered with the division of liquor control as the primary American source of supply for the brand of intoxicating liquor ordered, purchased or received.


3.  The term “primary American source of supply” as used herein shall mean the distiller, producer, the owner of the commodity at the time it became a marketable product, the bottler, or the exclusive agent of any such distiller, producer, bottler or owner, the basic requirement being that the nonresident seller be the first source closest to the manufacturer in the channel of commerce form whom the product can be secured by the American wholesalers.
  


Section 311.660 grants the Supervisor authority to:


(9) Prescribe all forms of labels to be affixed to all packages containing intoxicating liquor of any kind; and


(10) To make such other rules and regulations as are necessary and feasible for carrying out the provisions of this chapter, as are not inconsistent with this law.


The Supervisor argues that the labels for the three products violate 11 CSR 70-2.130(13)(A) and 11 CSR 70-2.130(14)(B), (C) and (D).  Regulation 11 CSR 70-2.130(13) provides:

11 CSR 70-2.130  Retailer’s Conduct of Business

PURPOSE:  This rule establishes general rules of conducting retail establishments.

*   *   *

(13) Improper Acts.


(A) At no time, under any circumstances, shall any licensee or his/her employees immediately fail to prevent or suppress any violent quarrel, disorder, brawl, fight or other improper or unlawful conduct of any person upon the licensed premises, nor shall any licensee or his/her employees allow any indecent, profane or obscene language, song, entertainment, literature or advertising material upon the licensed premises.
Regulation 11 CSR 70-2.130(14) provides:

(14) Lewdness.  No retail licensee or his/her employee shall permit in or upon his/her licensed premises—

*   *   *  


(B) The displaying of any portion of the areola of the female breast;


(C) The actual or simulated touching . . . of the . . . genitals;


(D) The actual or simulated displaying of the pubic hair . . . or genitals[.]


Due process of law restricts our bases for denial to those of which the Supervisor provided sufficient notice for Shelton to prepare a defense.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  The Supervisor cites only 11 CSR 70-2.130(13)(A) in its answers and makes no reference whatsoever to 11 CSR 70-2.130(14).
  Therefore, we do not consider the application of that regulation to the labels at issue.  We consider only whether to deny the application on the basis of 11 CSR 70-2.130(13)(A) as set forth in the Supervisor’s answers.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


Shelton argues that 11 CSR 70-2.130 applies only to retailers, not to wholesalers such as Shelton.  Shelton further argues that 11 CSR 70-2.130(13)(A) and section 311.660 are unconstitutional under the free speech clause of the First Amendment to the United States Constitution.  


This Commission does not have jurisdiction to address constitutional questions.  State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69, 75-76 (Mo. banc 1982).  However, Shelton has properly raised his challenge before us, and he may argue it before appeals tribunals if necessary.  Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).  


We agree with Shelton that 11 CSR 70-2.130 applies only to retailers, not to wholesalers.   The title of the regulation is “Retailer’s Conduct of Business” (emphasis added).  The stated 

purpose of the regulation is to establish “general rules of conducting retail establishments” (emphasis added).  The regulation prohibits “indecent, profane or obscene . . . literature or advertising material upon the licensed premises” (emphasis added).  The “licensed premises” is clearly a reference to the retailer’s licensed premises.  Shelton does not have any licensed premises in Missouri.  His wholesale import business is located in Massachusetts.  The Supervisor’s argument that the regulation must apply to wholesalers, who place beer in the stream of commerce, is contrary to the plain language of the regulation and is without merit.


Shelton’s application to distribute Gueuze, Gambrinus, and Culottes does not violate 

11 CSR 70-2.130(13)(A).  That regulation applies only to retailers.  Shelton is not a retailer.  Therefore, we order the Supervisor to grant Shelton’s application. 


SO ORDERED on October 10, 2000.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.





�The Supervisor provided no copies of the applications at the hearing.  Shelton’s Exhibit E contains a copy of an application for primary American source registration, which indicates that the Supervisor denied approval for Gueuze and Gambrinus on May 27, 1999.


�At the hearing, it was agreed that the burden of proof was on the Supervisor, and neither party has disputed this issue. 


�No party disputes whether the Supervisor has any right to refuse to register a product under the primary American source of supply statute.  Therefore, we do not reach this issue.


�The Supervisor attached to her answers and incorporated by reference her denial letters dated May 27, 1999, and September 21, 1999.  However, those letters state only that the labels violated 11 CSR 70-2.130(13)(A).
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