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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 26, 2000, Shelter Mutual Insurance Company filed a complaint challenging the Director of Revenue’s April 3, 2000, final decision denying its claim for a refund of sales tax paid on sales of food in its cafeteria.  On August 10, 2000, we issued an order holding this case in abeyance pending the resolution of J.B. Vending Co. v. Director of Revenue before the Supreme Court of Missouri.  The court issued its mandate in J.B. Vending on September 28, 2001, concluding that J.B. Vending was subject to sales tax on its sales of food at cafeterias of businesses with which it contracted to provide food service.  54 S.W.3d 183 (Mo. banc 2001).   The court held that such sales were taxable as sales of food and drink in places in which meals or drinks are regularly served to the public, pursuant to section 144.020.1(6), RSMo.  


After the court issued its mandate in J.B. Vending, we set this case for hearing.  Shelter argues that this case is distinguishable from J.B. Vending because Shelter owns and operates the cafeteria and thus does not serve the public.  


This Commission convened a hearing on the complaint on April 10, 2002.  Most of the facts were set forth in a joint stipulation of facts filed at the hearing.  Edward F. Downey and B. Derek Rose, with Bryan Cave LLP, represented Shelter.  Senior Counsel Roger L. Freudenberg represented the Director.


The parties elected to file written arguments.  The matter became ready for our decision on May 28, 2002, the last date for filing a written argument.

Findings of Fact

1. Shelter is a mutual benefit insurance company duly licensed and registered to do business in Missouri.  

2. Shelter’s primary business is the sale and provision of insurance to its policyholders.  It conducts its operations in pursuit of that business at its corporate headquarters and elsewhere.  Shelter’s corporate headquarters consists of grounds upon which Shelter has, among other things, a large office building where Shelter’s employees and officers conduct Shelter’s business.  

3. The office building is accessible only by Shelter employees and officers or others who are there to see an employee or officer.  Shelter restricts access to the office building by use of a key card system and/or a receptionist.  The key card system is an automated entry system whereby the holder of a key card can gain admission by swiping a card reader with the key card.  Only Shelter employees are issued key cards.  In addition, those entering the office building through the reception area must clear a receptionist.  The receptionist will admit only those who 

present credentials evidencing their status as an employee or officer.  The receptionist will not admit any visitor who is there to see an employee or officer until such officer or employee first signs the person in as a visitor and escorts the person through the office building.  

4. For the convenience of its employees and officers, Shelter owns and operates a cafeteria within the office building.  There, Shelter employees serve meals and drinks to Shelter’s employees and officers and to visitors escorted to the cafeteria by employees and officers.  Shelter operates the cafeteria only during normal business hours, 6:30 a.m. through 3:00 p.m. 

5. In the cafeteria, Shelter sells and serves various hot meals (like roast beef, mashed potatoes, and a vegetable), salads, soups, sandwiches, desserts, and soft drinks such as fountain sodas, coffee or milk.  Most of the meals that Shelter serves involve preparation, such as mixing and cooking food ingredients.  

6. Shelter does serve some items that have been previously prepared by someone other than Shelter’s employees or involve little preparation, including cans or containers of milk, juice, or soda, ice cream bars and whole fruit.  Approximately 90 percent of Shelter’s sales at the cafeteria are of meals and drinks that Shelter’s employees prepared and approximately ten percent of such sales involve items that its employees did not prepare because they were prepackaged.  

7. Shelter charges all patrons of its cafeteria for their purchases of meals and drinks.  However, those charges do not recover Shelter’s cost of operating the cafeteria.  Shelter subsidizes the operation of the cafeteria.  

8. Shelter files sales and use tax returns with the Director on a monthly basis.  Shelter did not pay sales or use tax on its purchases of meal and drink components for preparation and 

sale at the cafeteria because it submitted resale certificates to its vendors.  Shelter did collect and remit to the Director sales tax on its sales of meals and drinks in the cafeteria. 

9. From October 1995 through March 1999, Shelter remitted to the Director $110,053.97 in Missouri and local sales tax on its sales of meals and drinks at the cafeteria.  If Shelter had remitted Missouri and local sales tax on its purchases of meal and drink components, the tax would have been $50,456 for that period.  

10. Shelter filed a claim for a refund of the $110,053.97 in sales tax that it remitted on its sales of meals and drinks at the cafeteria for October 1995 through March 1999.
  Shelter claimed that its cafeteria is not a place that regularly sells meals and drinks to the public.  

11. On April 3, 2000, the Director issued a final decision denying the refund claim.  

12. Shelter’s management has determined that any refund money that it receives in this case will be used for purposes of the cafeteria, such as purchasing new equipment or further subsidizing the food items sold there.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Shelter has the burden to prove its entitlement to a refund.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.020.1(6) imposes:  

A tax equivalent to four percent on the amount of sales or charges for all rooms, meals and drinks furnished at any hotel, motel, tavern, inn, restaurant, eating house, drugstore, dining car, tourist cabin, tourist camp or other place in which rooms, meals or drinks are regularly served to the public[.]


As stated in our preface, the parties seek a determination of whether this case may be distinguished from J.B. Vending, 54 S.W.3d 183.
   J.B. Vending operated a food service business.  It operated cafeterias in the manufacturing plants or business facilities of 13 companies in the St. Louis and Cape Girardeau areas.  J.B. Vending used its own employees and mostly its own food service equipment.  All of the facilities at which J.B. Vending operated a cafeteria limited access to their buildings to employees and others that had a legitimate business reason to be on the premises.  J.B. Vending argued that it was not subject to sales tax because the food and drink was not served to the public.  The court responded:  

This Court rejects J.B.’s argument the statute’s use of the phrase “served to the public” means that a seller owes sales tax only if the seller makes its product available to the entire populace. . . .   

While the cases just cited involved factual contexts other than determining who serves the public for the purpose of imposing sales tax, the principle they state—that the “public” includes a subset of the populace—is directly applicable here.  J.B. holds itself out to serve those members of the public who come into its establishment, and the fact that some third party limits those who are able to reach that establishment does not mean that J.B. does not serve meals and drinks to the public.  It does. . . . 

But, even if a sale of meals or drinks to one’s own employees would be sufficiently distinct that it would not constitute a taxable sale of meals or drinks “to the public,” that is not the situation before us in this case.  While it is true that those who eat at J.B.’s cafeterias are usually employees, they are not J.B.’s employees.  

J.B.’s employees are the people who staff its cafeterias, for J.B. is in the business of operating cafeterias in buildings.  As to J.B., the persons it sells meals and drinks to are, in effect, strangers; they are just those members of the public whom the building owners allow in the building.  They have no contractual or other special relationship with J.B. . . . 

In sum, J.B. holds itself out ready to contract for cafeteria services with any company that hires its services. . . .  While some of the employers with whom J.B. contracts limit who can enter their buildings, that is the choice of the employer. . . .  Any member of the public who can gain access to the building can eat in the cafeteria.  J.B.’s cafeterias regularly serve meals and drinks to the public.  

III.   CONCLUSION 

Section 144.020.1(6) imposes a sales tax on a restaurant “or other place in which rooms, meals or drinks are regularly served to the public.”  As used in section 144.020.1(6), he word “public” means those members of the public who can patronize a business.  The fact that someone other than the seller—here, the building owner—artificially limits who can do so, does not change the fact that those who reach the cafeteria are members of the public; hence, the sale of meals or drinks to them is taxable.  J.B.’s cafeterias in the thirteen buildings at issue here do regularly serve meals or drinks to the public; the sales, therefore, were subject to sales tax.  The Commission erred in holding otherwise.  

Id. at 186-90.  


This Commission diligently applies the rulings of the Supreme Court of Missouri.  However, each case is decided on its particular set of facts.

  The fact distinguishing this case from J.B. Vending is that Shelter owns, operates, staffs, and subsidizes the cafeteria on its own restricted business premises.   In J.B. Vending, 54 S.W.3d at 189, the court specifically noted that such a fact pattern was not at issue in that case.  


We must give effect to the legislative intent to tax sales of food and drinks in places that regularly serve the public.  In J.B. Vending, 54 S.W.3d at 186, the court noted that the word “public” may convey several meanings, and certainly does not require that the seller make its product available to the entire populace.  Although the public may include a subset of the populace, in this case the cafeteria is strictly a private enterprise within a company, completely controlled by that company, that imposes restrictions on who may enter the building and who may eat in the cafeteria.  Further, this is not a case in which a business owner has attempted to manipulate sales tax liability by artificially determining who could enter the cafeteria.  The cafeteria is run by Shelter as a service to its employees and their invited guests.  The company, for purposes of security and confidentiality, has a legitimate purpose in restricting access to its premises.  


We must look at the broad purpose of the sales tax laws.  The sales tax is levied “upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.”  Section 144.020.1.  “Business” is defined as:  

any activity engaged in by any person, or caused to be engaged in by him, with the object of gain, benefit or advantage, either direct or indirect, and the classification of which business is of such character as to be subject to the terms of sections 144.010 to 144.525. . . . 

Section 144.010.1(2).  


First of all, Shelter subsidizes the cafeteria in part and does not make a profit from its operation.  The only apparent benefit from the operation of the cafeteria is as a convenience to Shelter’s employees.
  It is thus questionable whether Shelter operates the cafeteria with the object of gain, benefit or advantage.  


Second, the classification of the enterprise is not of such character as to be subject to the terms of sections 144.010 to 144.525.  The cafeteria does not serve the public.  It is a private enterprise run by a business for the exclusive benefit of its employees and invited guests.  Any group of people is a subset of the public, but a restricted, operator-owned cafeteria should not be construed to serve the public merely by virtue of that fact.  In J.B. Vending, 54 S.W.3d at 189, the court noted that:

J.B. does not limit sales to only its own employees, or even to only building employees.  It holds itself out ready to contract with any employer and to serve those who present themselves at its cafeteria lines and serves all who appear at its cafeterias.  Identification is not required.  


The present record is distinguishable.  Shelter owns the building.  Shelter operates and staffs the cafeteria.  Shelter limits access to the building, and thus to the cafeteria, to its employees or officers, as well as those invitees who are accompanied by an employee or officer.  The operation is completely private.
  Shelter does not regularly serve food and drink to the public.  Therefore, the sales are not subject to sales tax under section 144.020.1(6).  


Another issue, not addressed by the parties, is whether the food sales are simply taxable under section 144.020.1(1) as tangible personal property.  Even though approximately ten percent of Shelter’s sales involve prepackaged items, we believe a cafeteria would be taxed under section 144.020.1(6), and not under section 144.020.1(1).  


The Director argues that Shelter should not receive a refund because that would be a windfall in that it is not required to repay the sales tax to those who paid it to Shelter.  Shelter counters that it determined that any refund money would be used for the benefit of the cafeteria.  In Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593, 595 (Mo. banc 1994), the 

court recognized that any sales tax refund the seller received would be a windfall.  However, we are required to apply the statutes, and we cannot depart from their terms.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  Section 144.190.2 requires the refund, plus interest.  


The Director also argues that the refund should be offset against sales tax that should have been due on Shelter’s purchases.  Westwood Country Club v. Director of Revenue, 

6 S.W.3d 885, 887 (Mo. banc 1999).  However, as we stated in our decision in J.B. Vending, 

No. 97-3350 RV (Mo. Admin. Hearing Comm’n May 24, 2000), this Commission has no authority to make assessments of taxes ab initio.  There is no assessment of sales tax before us.  The only issue presented to this Commission is Shelter’s refund claim.  Under section 621.050.1, that is the only issue we may decide.  If the Director wishes to protect the right to collect sales tax on the purchases, the Director may conduct an audit and determine the proper amount.  Section 144.210.1.  

Summary


Because Shelter does not regularly serve the public, we conclude that it is not subject to sales tax on its sales of food and drink.  It is entitled to a refund in the amount of $110,053.97, plus interest.  


SO ORDERED on June 13, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�The claim encompassed a period of more than three years because, in the process of an audit, the parties executed a waiver of the statute of limitations on refund claims.





	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�The essential facts are stipulated.  We realize that our legal conclusions may not be precedential, but since this case appears to be destined for appeal to the Supreme Court of Missouri, we must perform our statutory duty under section 621.050.2.  Forty-three of our pending cases are held in abeyance to, and are thus dependent on the outcome of, the present case, and presumably many more claims await determination by the Director.    


	�In DST Systems, Inc. v. Director of Revenue, 43 S.W.3d 799, 803 (Mo. banc 2001), the court recognized that a different fact pattern distinguished the case from International Business Machines v. Director of Revenue, 958 S.W.2d 554 (Mo. banc 1997).  In Wilson’s Total Fitness Center v. Director of Revenue, 38 S.W.3d 424 (Mo. banc 2001), we had distinguished the record from Columbia Athletic Club v. Director of Revenue, 961 S.W.2d 806 (Mo. banc 1998), and the court affirmed our ruling.  


	�Shelter has collected much more in sales tax than it would have paid on its food purchases; thus, it charged more for the food and drink than what it had paid for it.  However, the stipulated facts are that Shelter subsidizes the operation of the cafeteria, and its charges do not cover its costs.  Shelter obviously incurs costs in addition to purchasing the food and drink, such as paying employees, purchasing equipment, and other costs in operating the cafeteria.  


	�Even though Shelter is a business enterprise, its policyholders or others with whom it might do business cannot simply appear on the premises and gain access to the cafeteria.  
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