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DECISION


James Schafer is subject to discipline under § 335.066.2(1), (5), (12) and (14)
 for his failure to follow physician orders and accurately document medications and for altering a controlled substance prescription for personal use. 
Procedure


On March 29, 2010, the Board filed a complaint seeking to discipline Schafer.  Schafer received a copy of the complaint and our notice of complaint/notice of hearing by personal service on September 22, 2010.  The Commission issued a show cause order not to dismiss on June 3, 2011.  After numerous continuances, we held a hearing on May 21, 2012.  Lara Underwood and Stephan Cotton Walker appeared on behalf of the Board.  Neither Schafer nor a representative appeared.  The case became ready for decision on June 20, 2012 when the Board filed its brief.  

Schafer never answered the Complaint.  1 CSR 15-3.380(1) requires an answer and in its absence provides that the Commission may consider all allegations in the pleadings admitted.

Findings of Fact

1. Schafer was licensed by the Board as a registered professional nurse (“RN”).
  
2. Schafer’s license was current and active during all relevant times.  It lapsed on 
April 30, 2009, and remains expired.

Immediate Healthcare

1. From February 22, 2004 to May 31, 2005 Schafer was an RN at Immediate Healthcare.
2. Schafer received a refill of a prescription of Lortab, a controlled substance, from his treating physician.  He changed the prescription from 25 tablets to 45 on May 28, 2005.  He was not authorized to alter a prescription.
Barnes Jewish
3. From November 11, 2004 to July 27, 2005 Schafer was an RN at Barnes Jewish Hospital.
4. On July 2, 2005, Schafer was assigned to care for patient D.S.  Schafer charted administration of medication to D.S. incorrectly by stating that he gave D.S. the drugs before he withdrew them.  On July 4, 2005, Schafer failed to chart that he administered or wasted a narcotic for D.S.
5. On July 3 and July 4, 2005, Schafer was assigned to care for patient D.A.  Schafer charted administration of medication to D.A. incorrectly by stating that he gave D.A. the drugs before he withdrew them.
6. On July 3, 2005, Schafer was assigned to care for patient C.F.  Schafer failed to chart that he administered or wasted a narcotic for D.S.
7. On July 3, 2005, Schafer was assigned to care for patient N.F.  Schafer charted administration of medication to N.F. incorrectly by stating that he gave D.S. the drugs before he withdrew them.  
8. On July 5, 2005, Schafer was assigned to care for patient Y.W.  Schafer failed to chart that he administered or wasted a narcotic for Y.W. 

Jackson Manor

9. From July 29, 2005 to January 14, 2006 Schafer was an RN at Jackson Manor.
10. On January 12, 2006, Schafer was assigned to care for patient M.S.  M.S.  was prescribed Tylenol#3 by a physician.  Schafer falsely documented administering Tylenol#3 doses.  Schafer failed to follow the physician’s order.
11. On January 13, 2006, Schafer was assigned to care for patient P.W.  P.W. was prescribed hydrocodone by a physician.  Schafer falsely documented administering hydrocodone doses.  Schafer failed to follow the physician’s order.
12. On January 13, 2006, Schafer was assigned to care for patient P.C.  P.C. was prescribed Tylenol#3 by a physician.  Schafer falsely documented administering Tylenol#3 doses.  Schafer failed to follow the physician’s order.
13. On January 14, 2006, Schafer was assigned to care for patient W.B.  W.B. was prescribed Lorcet by a physician.  He combined two bags of Lorcet, a Schedule II controlled substance.  He then falsely documented administering four doses.  Schafer failed to follow the physician’s order.
14. On January 14, 2006, Schafer was assigned to care for patient I.M.  I.M. was prescribed Fiorinal#3 by a physician.  Schafer falsely documented administering doses of Fiorinal#3 to I.M.  Schafer failed to follow the physician’s order.
Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Schafer has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered his or his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096, RSMo;

*   *   *

(12) Violation of any professional trust or confidence; 
*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Professional Standards – Subdivision (5)


The Board alleges Schafer’s conduct constituted incompetence, gross negligence, dishonesty, misrepresentation, and misconduct in the performance of the functions or duties of a nurse.  

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  It is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.
  The evidence here shows that Schafer failed to adequately chart the administration of medication, failed to give the correct amount of medication he withdrew for patients and engaged in this conduct for a long period of time.  We find Schafer is incompetent as a nurse.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Schafer admitted he altered a valid prescription, which is an intentional wrongful act.  Therefore, he engaged in misconduct.  


Gross negligence is an act or course of conduct constituting such a gross deviation from the standard of care a reasonable professional would exercise under the circumstances that it demonstrates a conscious indifference to a professional duty.
  The Courts have held repeatedly that in order to prove gross negligence, there must be evidence of deviation from the standard of care.
  “Expert testimony is needed to establish this point, since it is beyond the purview of ordinary lay witnesses.”
  “The expert testimony must establish that the medical professional ‘showed a gross failure to use the skill and learning ordinarily used by members of the same profession.’”
  The Board failed to present expert testimony as to a violation of the standard of care required here.  Therefore we do not find gross negligence.

Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  Schafer repeatedly charted administration of many different drugs to several people before he ever withdrew them and altered his own prescription for a controlled substance.  Therefore, we find there was dishonesty.  There is cause for discipline under § 335.066.2(5).
Professional Trust – Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.
  Schafer was trusted by his patients to deliver, administer and chart medications (including pain medication) prescribed by their treating physicians.  Likewise, the treating physicians trusted Schafer as a nurse to do his job by following orders for the administrations of medicines they prescribed.  His failure to do so was a violation of the professional trust and confidence placed in Schafer by her patients, employers and colleagues.  He is subject to discipline under § 335.066.2(12).
Violation of Drug Laws – Subdivision (14)

The Board argues that Schafer violated section 195.204.  That section provides:

1. A person commits the offense of fraudulently attempting to obtain a controlled substance if he obtains or attempts to obtain a controlled substance or procures or attempts to procure the administration of the controlled substance by fraud, deceit, misrepresentation, or subterfuge; or by the forgery or alteration of a prescription or of any written order; or by the concealment of a material fact; or by the use of a false name or the giving of a false address. The crime of fraudulently attempting to obtain a controlled substance shall include, but shall not be limited to nor be limited by, the following: 

(1) Knowingly making a false statement in any prescription, order, report, or record, required by sections 195.005 to 195.425; 

(2) For the purpose of obtaining a controlled substance, falsely assuming the title of, or representing oneself to be, a manufacturer, wholesaler, pharmacist, physician, dentist, podiatrist, veterinarian, or other authorized person; 

(3) Making or uttering any false or forged prescription or false or forged written order; 

(4) Affixing any false or forged label to a package or receptacle containing controlled substances; 

(5) Possess a false or forged prescription with intent to obtain a controlled substance. 

2. Fraudulently attempting to obtain a controlled substance is a class D felony. 

3. Information communicated to a physician in an effort unlawfully to procure a controlled substance or unlawfully to procure the administration of any such drug shall not be deemed a privileged communication; provided, however, that no physician or surgeon shall be competent to testify concerning any information which he may have acquired from any patient while attending him in a professional character and which information was necessary to enable him to prescribe for such patient as a physician, or to perform any act for him as a surgeon. 

4. The provisions of this section shall apply to all transactions relating to narcotic drugs under the provisions of section 195.080, in the same way as they apply to transactions under all other sections. 
Schafer altered a valid prescription for Lortab on May 28, 2005.  Therefore, he violated 
§ 195.204.1(1), (3), and (5) by altering his prescription and is subject to discipline under 
§ 335.066.2(14).
Summary


Schafer is subject to discipline under § 335.066.2(1), (5), (12), and (14).  


SO ORDERED on December 27, 2012.


________________________________



NIMROD CHAPEL, JR.


Commissioner
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